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IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

JUSTIN L. SWIDLER,

Petitioner, PETITION FOR REVIEW

V. |

NATIONAL LABOR RELATIONS |
BOARD

Respondent.

Pursuant to Section 10(f) of the National Labor Relations Act (“NLRA” or
“Act”), 29 U.S.C. Section 160(f) and Rule 15 of the Federal Rules of Appellate
Procedure, Justin L. Swidler (“Petitioner”) petitions the Court to review and
modify the Decision and Order of the National Labor Relations Board (“Board”) in
U.S. Express Enterprises, Inc. and U.S. Xpress, Inc. and Justin L Swidler, 363
NLRB No. 46 (Case No. 10-CA-141407) entered on November 30, 2015.
Specifically, Petitioner seeks this Court award Petitioner’s reasonable attorneys’
fees and costs incurred as a consequence of the conduct of U.S. Xpress Enterprises,
Inc. and U.S. Xpress, Inc., which the Board found unlawful. In all other respects,

Petitioner does not appeal the Decision and Order. A copy of the Decision and
Order is attached as “Exhibit A.”

DATED: December 10, 2015 Respectfully Submitted,

/s/ Justin L. Swidler

Justin L. Swidler, Esq.
SWARTZ SWIDLER, LLC
1101 Kings Hwy N. Ste. 402
Cherry Hill, NJ 08034




Case: 15-2526

NOTICE: This opinion is subject 1o formal revision before publication in the:

bound volumes of NLRB decisions. Readers are nﬂqm’rlc'd w0-n0tify ihe-Ex-
ecutive Secretary, Nationat Labor Relnnrmc _Board, Woshington, D.C.
20570, of-any npogmphu al or other fomml ervors so that-corrections cén
be inchided i the bound w!umz}

US. Xpress Enterpnses, Ine.; and US. Xpress, Inc.
and Justln L. Swidler. Case 10-CA-141407
November 30, 2015
' DECISION AND ORDER
'BY CHAIRMAN PEARCE'AND MEMBERS MISCIMARRA
AND HIROZAWA

On July 16, 2015, Administrative Law Judge Ira San-
dron issued the attached decision. The Respondents filed
exceptions and a supporting brief. The General Counsel
filed an answering brief, and the Responderiis filed a
reply brief.

The National Labor Relatlons Board has delegated its
authority in this proceeding toa three- member panel.

Applying the Board's decision in D. R. Horton, 357
NLRB No. 184 (2012), enf. denied in. relevant part, 737
F.3d 344 (5th Cir. 2013), and Murphy Oil USA, Inc., 361
NLRB No. 72 (2(,)]4), enf. denied --F.3d-- (5th Cl,r‘ Qct.
26, 2015), the judge found that the Respondents violated
Section-8(a)(1) of thé: Act by maintaining and enforcing
an arbitration agreement that requires employees, as a
condition of employment, to waive théir rights to pursue
class or collective actions involving employment-related
claims in all-forurhs, whether arbitral or judicial,

The Board has considered the decision and the record
in light of the excepnons and briefs and, based on the
judge's application of D. R: Hortoir and Murphy Oil, we
affirm the judge’s rulings, ﬁndmgs .and conclusions, and
adopt the recomrnended Order as modified and set forth
in full below.?

' We f nd that the judge: properly declined (o address certain argu-
ments, including the- argument that Tennesscc state Jaw provided an
alternalive ground of enforcmg the: nrbllrauon agregment. The Re-
sponderits failed 1o assért these claims in their statement of position and
they are not supporied by facts. of argument in the parties’ joint motion
and stipulaticn of facts.

The. judge mcludcd a citation to Frump Marina Associatés, 354
NLRB 1027 (2009), d case dcc:dcd by a two-member Board. See New
Process Steel v. NLRB, 130 S.Ct. 2635 (2010) We note that a three-
member panel of the Board #ibséquently mcorpora(ed Trimp Maring
Associates by reference, and that.décision has since been esiforced. See
355 NLRB 585 (2010), enfd: mem. 435 Fed. Appx.1 (D.C,Cir: 2011).

' us. Xpress Emerpnses Inc. and U'8. Xpress, Inc. dispute the al-
legation that they constitute a_single employer within the mieaning ‘of
the Act, but they have stiputated that, should U.S. Xpress, Iric. fail to
‘effectuate any remedy uliimately foand. appropriate, U.S: Xpress Enter-
prises, Inc.* ‘guarantees that. . it w»II enforce any remedial.order,” For
this-reason, we shall order both us. Xpress Inc. and us. Xpress En-
terprises, Inc. to1ake the actions set forth in the Order:

Consistent with: out decision.in Murphy Oil, supra, at.21, we shalt
order thé ReSpondems to notify the district coust that they have re-
scinded ‘or revised the arbitrition agreement and 16 inform the. cobrt that

363 NLRB No. 46
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‘The Respondents : argue that the complaint is time-
barred by Section. TO(b) because the initial- unifair labor
practice charge was filed arid served more than 6 mionths.
afier the Charging Party learned of the _Xpress..Resoiutmn
Program and Rules for Arbitration (“arbitration agree-
ment”). We reject. this argoment; as did the ]udge, be-
cause the Respondents ‘continued to maintdin the unlaw-
ful -arbitcation policy during the 6-=month period preced-
inig the filing of the initial charge. The Board has-long
held under these circumstances that ‘maintenance of an.
unlawful workplace rule, such as the Respondents’ arbi-
tration policy, constitutes a continuing violation that is
not time-barred. by Section 10(b), See PJ Cheese, Inc.,
362 NLRB No. 177, slip op. at 1 (2015); The Neiman
Marcus Group, 362 NLRB No, 157, slip op: at 2 & fn. 6
(2015); and Cellular Sales of Missouri, LLC, 362 NLRB
No. 27, slip.op. at 2 & fn. 7 (2015). Tt is equally well-
established that an émployer’s enforcement of an unlaw-
ful rule, like the arbitration agreement here, independent-
ly violates Section 8(a)(1). See wahy Oil, supra, at
19-21. We agree with the judge that, by asserting the
arbitrationi agreément as an affirmative defense in 4
class-action lawsiit alleging that the Respondents violat-

¢d the Fair Labor Standards Act (Keith Salinas; et al. v.

U.s. Xpress Enterprises, Inc. and U.S. Xpress, Inc., No.
1:13—v-00245 (E.D. Tenn.)), the Respondents enforced

their drbitration policy on:November 20, 2014, within the

relevant 6- month period before the charge was filed and

‘served.

2. We reject the Respondents conteption that the opt-
out’ prov1sxon of its arbitration agreement p]aces it .out-
side the scope of the prohibition: against mandatory indi-
vidual arbitration agreements under Murphy Oil and D.
R. Horton. See D. R. Horton, slip op. at 13 fn. 28. The
Board has rejected this argument, holding that an opt-out
procedure still imposes an unlawful mandatory condition
of employment that falls squarely within the rule set
forth.in D. 'R. Horton and affirmed in Murphy Oil. See
On Assignment Staffing Services, 362 NLRB No. 189,
slip op. at 1, 4-5 (2015). The Board further held in On
Assigihument, slip op. at 1, 5-8, that even assurmng that an
opl-provision renders. an arbitration agfeement not a con-
dition of employment (or nonmandatory), an arbitration
agreement precluding collective action: in all forums is
unlawful even if entered into voluntarily because it re-
quires employees to prospecm/ely waive their Section 7
right to engage in concerted activity. In addition, the
arbitration agreement at issue here contains an acknowl-

'ilﬁey no. longer oppose the lawsuil ‘on the’ bam of the arbitration ngrée‘-

ment. "We shall further modify the Order 16 conform to the Board’s
standard remedial Janguage, and we shall substititc a new nolice to

conform to the Order as modified.
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edgement provision for applicants, which states in part,
“I understand that consideration of my application; as
well as dny offer of employment.  is-contingent on my
agrecment to be-bound by the terms and condmons ‘of
[the afbitration agreement] Althoiigh the acknowl-
edgcmc.m form also contains an opt-out provision, an
actual opt-out option would appear to be illusory, as an
applicant who does not 4gree to be bound by the tefms
and conditions of the arbitration -agreement will not:be
offered employment, further underrmmng the Respond-
énts’ argument thiat the .opt- out provisioii-renders the ar-
bitration agrecment voluntary

‘ORDER

The National Labor Relations Board ‘orders that the
Respondents, U.S. Xpress Enterprises, Inc. and Us.
Xpress, Inc,, Chattanooga Tennessee, their officers,
agents, successors and assigns, shall '

1. Cease and desxst from
(a) Mamtammg and/or enforcing a mandatory -and
binding arbitration agreement that réquires employees, as
a condition of employment, {6 waive the right to main-

1ain class or co]lecnve actions in all forums, whether -

arbitral ot judicial.

(b) In any like or related manner interfering with, re:
straining, or coercing employees in the exercise: of the
rights guaranteed them by Section. 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

{a) Rescind the mandatory arbitration agreement in all

of its forms, or revise it in4ll of its. forms to make clear-

to employeés that the-arbitration agreement does not con-
stitute a waiver of their right to maintain employment-
related joint, class, or collective actions in all forums.

(b) Notify all applicants and current and former em-
ployees who were required to sign or otherwise becaine
bound to the mandalory arbitration agreement in any
form that it has been rescinded or revised and, if revised,
provide them a copy of the revised agreement.

(<) Noufy the United States District Court for the
Eastern District of Tennessee in Case Keith Salmas, et
al. v. U.S. Xpreéss Enlerpnses, Inc. and U.S. Xpress, Inc.,
No. 1:13-cv-00245, that it has rescinded or rev1sed the
mandatory arbitration agreement and inform' the court
that it no longer opposes the action on the basis of that
agréement.

(d) Within 14 days after service by the Reglon post at
their famhues in Chartanooga Tennessee, copies of the

* Our dlsscnung co!]eaguc drgucs that Sec. 8(a)(l) of the Act does
not prohibit agreement$ that waive class and collective actions, espe-
cially when, as here, they Containt an opi-out. provision, We disdgree,
for the reasons stated in Murphy Oil, supra, $lip op. at! 17=18, and-On
Assignment, supra, slip op. at 4, 9 & fns. 28, 29, 31.

attdched notice marked “Appendix.™ Copies-of the no-

tice; on forms provided by the Regional Direcior for Re-
gion 10, after being signed by the Respondcn!s author-
ized representative shall be posted by the Respondems
‘and maintained for 60 consecutive days in conspicuous
places, including all places where notices :to employees
are customarily posted. In addition to physical posting of

paper notices, notices shall be distributed electronically, -

such as by email, posting on an ‘intranet or-an internet
site, and/or. other -electronic means; if the Respondents
customan]y communicate with their employees by such
means. Reasonable steps shall bé taken by the Respond-
ents to erisure that the nofices are riot:altered, defaced, or

COVered by any other material. If the: Respondents ‘have

gone out of business of closed the. facility invelved in

these proceedings, the Rerspondcnts shall duplicate and

mail, at their own expense; a copy of the notice to all
current employees and ‘former employees employed by
the Respondents at any time since May 21, 2014.

(¢) ‘Within 21 days after service by. the Region, file
with the Regional Director for-Region10-a sworn cértifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondems have
taken to comply.

Dated, Washingtor, D.C. November 30, 2015

Mark‘Gastoanearce.f T Chairman
Kent Y. Hirozawa, ' Mémbe.f
(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting. v
In this case, my colléagues find that the Xpress Reso-
lution Program and R¥les for Arbitration (“Agreement’ }

violates Section 8(a)(1) of the National Labor Rclauons
Act (the Act or NLRA) becausc the Agreément waives

the right to participate in class or collective actions re-
garding non-NLRA cmployment claims. Individuals
who applied for employment with the Respondents
signed the. Agreement, and later they filed 2 class action

‘lawsuit against the Respondents in the United States: Dis-

4 If this Order is enforccd hy a Judgmem of the United Stdtes court
of app:nk the words in the notice. teading, “Posted by Order of ‘the
National Labor Rclattons Board” shail read “Posted Pursuant to.a
]udgmcnl of the United Siates Court of Appeals anorung ar Ordet of
the National Labor Relations Board,’
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trict Court for the Eastern District of Tepnessee alleging

the ‘Respondents violated the ‘Fair T:abor Standards Act
by fa111ng {0 pay class members statutory wages for
hours. worked diring their orientation .and training, The
Respondents asserted the Agreemem as an afﬁrma(we.
deferise to the lawsbit. My colleagues ‘find that the Re-
spondents thereby urlawfully enforced the Anreemem I
respectfully dissent from these finditigs for the redsons
exp]amed in my pamal dissenting opinion in Murphy oil
USA, Inc.! _

T'agree that an.émployee may engage in “concerted”
activities for “mutual aid or protection” in relation to 2
claim asserted under a statite other than NLRA? How-
ever, 1 dlsagree with my co]leaoucs finding that Section
8(a)(1) of the NLRA prahlblts agreements, -that ‘waive
class and collective actions, and 1 especially disagree
with the. Board’s- ﬁndmg here, similar fo the Board ma-

jority’s finding in On Assignment Staffing Services,> that

class waiver agréements Violate the NLRA even when
they contain an opt- out provision. 1n my view, Sections
7 and 9(a) 'of the NLRA render unicnable both of these
proposmons As-discussed in my parfial dissenting opin-
ion in Miirphy Oil; NLRA Section 9(a) protects the right
of every employee as an “md1v1dual” lo “present” and

“adjust” gnevances “at aity time.” This aspect of Sec-

' 361 NLRB No, 72, ghip op a.22-35 (2014) (‘(kmbcr Misciniarra,
dns:emmg inpart). "The Board majomy S ‘holding in Murphy il inval-
idating " class-action ‘wiiver agicemeiits ‘wis receéntly denied enforce-
inent by the Court of , Appenls for the Fifth Circuit, Murphy: Oil USA,
Inc. v. NLRB; -F3d-; No. 14-60800; 2015 WL-6457613 (5th Cir. Oct.
26 20)5)

21 agree that non- NLRA claims. can nge rise to “concerted’ activi-
ties engaged'in by two. :'more cmpioyeec for the * “purpose™ of * ‘mistual
aid, or ‘protection;” which Would ¢6me withinthe protection: of NLRA,
Sec. 7. Sce: Murphy O, 361 NLRB I\o 72,5lip op. at 23-25, (Member
‘Miscimarta, dlsscnung in pait), However. 1he existence or absence of
Sec: 7 protection does not depend on ‘whether non-NLRA claims are:
pursued as.a class or collective action, but’on whether See. 7's statitory
Tequirements are met—an issue sépardte and distinet from whether an
individual employec-chooses to pursue a claim ds a.class or collective
action.. 1d.; sée also Beyoghs, 362 NLRB No.. 152 slip op. a1 4=5
(201 S) (Member:Miscimarra; dnssmtmg)

* 362 NLRB No. 189 slip-op. at 1, 4-5. (2015)

* Murphy Oil, above, slip op. ai 30~34 (Mémber Mnsc:marrd dm-

Senting in part), Sec 9(a) states: “chrcscnlau\es desig ! lects

ed for the purposes of collccnve bargammn by the mijority of the em-

ployees in a dnit appropriate for such purposes, shall be the exclucwe
representatives of all the empleyees in such unit for the purposes of
collective: bargaining in’ respect to rates of pay,’ wages hours. of em-
ploymenl or other condmons of. emp]oymcn Providéd, That: any mdl-
vidual employee or a group of eimployees shall have the nghr ar-any
zinie 1o present grievances to.thejr employ or and 1o have such griey-
ances adjusted, ‘without the. inervention of the barﬂammo Tcpreseata-
tive, -as long as the adjustment is not inconsistent with the;terms of a
collective-bargaining contract of agreement thien in -effect: Provided
further. That the b.\rgammg mpmsemam'e ‘has been given opportiinity
10 bé present at such adjuslmem (cmphasxs addcd) The Act’s Jegisia-
tive Hisiory §hows that Congress.intended to preserve gvery:- mdwndual

‘of non-NLRA ¢l
{aining 16 non-NLRA. ¢laims does not ‘infringe on any

tion 9(a) is remforced by Section 7 of the: Act; which

protects ‘¢ach emp]oyee s right to-*‘refrain’ from” exercis-
ing the coilectlve tights enumerated in Section 7. Thus; I
:'beheve it is clear that (i) the NLRA creates no substan-

tive right for empl "yees to insist on'class-type treatment
ms;” (ii) a class-waiver agreement per-

NLERA nghts or obhgauons, which ‘has- prompted the
overwhelming: majority of courts to- -reject the Board’s
position regardmg ‘class “waiver agreements (m) €0
forcément of a class-action: wiiver.as part of -an arbitra- |
tion dgréément 1s also warrarited by the Federal Arbitra-
tion Act (FAA); and (iv) for the reasons stated in my
dissentinig. opinion -in Pamia . Managemem, 363 NLRB
No. 38, slip op. at 3-5 (20]5) the legahty of such a
Waiveér is. even more self-evident when the agreement
contains:an opt-out provision, based on every’ employee’s
Section 9(a) right to present and adjust grievances on an

, mdxv1dual" basis.and each employee’s Section 7 right to

“reftain from" engaging in protected. concerted acivities.
Because | believe the Respondent’s Agreement was

lawful under the NLRA 1 ‘would ﬂnd it was similarly
‘lawful for the Respondem to assert that Agreement as an’
“af’ ﬁrmatwe defeme 4 class actlon lawsuit filed: -against

employee’s ngh( 10 “adjus(” any ,cmplovmem related dispute with his
ot her employer. See Murph, Ojl., above, elip op. at 31-32 “{Mamber

.Mlsclmarra dissenting in part).

3 When courts have: Junsdnmon ‘ovérnon-NLRA claims thiat | are po-

;tenua]]y sub]e(.l 16. class treatment, :the a\imlab:hty of cla:s <{ype proce-
-dures doe§ not rise to the level of a substannvc right, See D: R. Horion;

lnc v. NLRB, 737 F.3d 344 362 ( h: C)r 2013) {“The use of class
action pmccdurc% s _no‘ a substanu nght &) (cnnuons ontitied).

4;peunoa for reheanng cn bonc dcmed N6. ]2-6003l (Slh Cir: 2014),

* [T]he fisht of : a ]mganf 1o employ _Rule 3 isa procedural siglit only,
ancmllary io'the litigétion of substantivé. c]mms ).

* The Fifth Circuit hus twice denicd enforcement of Board orders
mvahdatmg a mandatory arb:trauon agreement that-waived class-type
treatinent of non-NLRA claims. See Miirphy O, Inc.. USA v. NLRB,
above; D.R, Horton, Inc. v NLRB, dbove. The overwhelming majority
of tourts considering thé Board's posmon have likewise re;ected it.
See-Miuphy: 0il,361 NL RB No. 72, shp ap. at 34 (‘vicmbcr Miscimar-
ra, dlsscmmg in par); id., :llp op. at-36 fn. -5 (Member Johncon, dis-
senting) (collecnng cases); see also Pauerson’v, Roynours Furniture.

‘Co., Inc., No, 14-CV-5882 (VE(_:) 2015 ‘WL 1433219 (S.D.N.Y. Mas.

27, 2015) Nanayvati~: Adccco bSA_ Tnc:, No. 14-cv-04145-<BLF, 2015
WL 17'48I52 {N.D. Cal. Apr. 13,201 5), motion 1o cemfy for interlocu-
fory appeal’ dénicd 2015 WL 4035072!( D. Cal June- 30, 7015)
Brown Cmcorp Cre _Serwces. Inc,‘ 6. 1 I2—cv—00062~BLW
2015-WL 1401604 (D. Jdaho Mar.. 25, 2015) (granting reconsideration
«of pior determination that class waiver ini-arbitration agreement violat-
&d I\LRA)

7 For the redsons. expressed, in- iy Murphy Oil partial dissent, and:
those thoroughly- explamed in former Member Johnson's partial dissent.
in Mu:phy ‘Oil; the FAA, requlrcc that the arbittation_agreement be
‘enforced according (o its terms. Murphy 0it, above; shp op. 4134
{Memiber. Miscimaira, dxsscuung in pant); id., dlip op. at 49-58 (Mem-'
‘ber Johnson; dnssennng)
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it. ‘That the Respondent’s.defense was reasonably based
is supported by the mu]tnude of court decisions that ha\e
enforced similar aoreemcnts As the Fifth Circuit re=

cently observed after rejecting (for the second time) the

Board’s. posmon regarding the 1egahty of class waiver
agreements: “[IJt is a bit bold for [the Board] to hold that
an employer who fol]owed the reasoning of our D. R,

Horton decision had no basis i in fact-or law or an 1llega1;

objecnvc in doing s0. The Board might want to strike a

.more. respectful balance between its views- -and those of

cncmt courts reviewing its orders. e T also- believe that

-any Board finding of a violation based on the Respond— '

ent's assertion of this defense would improperly risk-in-
fringing on the Respondent’s rights under the First
Amendment’s Petition Clause. See Bill Jolhnson's Res-
tawranis v. NLRB, 461 U.S. 731 (1983); BE & X Con-
struction Co. v. NLRB, 536 U.S. 516 (2002); see also my
partial dissent:in MurphyQOil, above, 361 NLRB. No, 72,
slip op. at 33-35.
Accordingly, I respecifully dissent.

Dated, Washington, D.C. Noveniber 30, 2015

‘Philip A. Miscimara, Member

NATIONAL LABOR RELATIONS BOARD
'APPENDIX
' NoOTice TO EMPLOYEES
POSTEDBY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD |
An Agency of the United States Government

The National Lahor Relations Board has found that we.

violated Federal 1abor law and has ordered us to post.and
obey this notice. '
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist 4 union
Choose- representatives to bargain with u$ on
your behalf
Act together with other employees for your bene-
fit and protection
Choose not to engage in any: of these protected
activities. '

3 S'ce, e.g., Miarphy Oil, Inc., USA v. NLRB, above; Johnmoham-
madi v. Bloomingdale's, 755 F.3d 1072 (9th Cir. 2014); D. R, Horton,
Inc. v. NLRB, above; Oweit v. Bristol Care, Inc., 702 F.3d 1050 (8th
Cir. 2013); Sutherland v. Ernst & Young LLP, 726 F.3d 290 (2d Cir.
'2013).

* Murphy Oil USA, lic. v. NLRB, above, af fi. 6.
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WE WILL NOT maintain and/or enforcc a mandatory

-and bmdmg arbllranon _agreement that requnrcs employ-

ees, as a condmon of emp]oymenL lo waive the nght to
‘maintain class or colléctive actions in all forums, wheth-
er arbllral or judicial.

WE- WILL NOT in any’ like or related manner interfere
with, ‘restrain, or coérce you in the exercise of the rights
listed above

'WE ‘WILL tescind the Xpress Resolution Program and
Rules for Arbitration. (“mandatory arbitration . agreé-
ment”) ih all of ns forms or revise it in ali of its forms to
make clear that it does.not constifute a waiver of your
right t6 maintain emp!oymem-related joint, class, or col-
lective actions in all forums.

WE WILL notify all apphcmts and current and former
employeec who were required to"sign .or otherwise ‘be-
came bound to the mandatory ‘arbitration-agreement that
it has bccn rescinded ‘or revised and, if rev;sed provide
them a copy of the revised agreement:

WE ‘WILL notify the court in which Keith -Salinas. filed
his collective lawsuit. that we. have rescinded or revised.

the mandatory arbitration agreemem and WE WILL in-

form the court that we no longer oppose the collective.
lawsuit on the basis.of that: agreement.

U.S. XPRES$ ENTERPRISES, INC., U.S. XPRESS,
INE.

The Board’s decision -can be found at
wwiw.ilrb,govicase/i0-CA-141407 orby using thie QR code

bclow Altemahvcly, you can obtmn a copy of the dec151on

Board, 1015 Half Streat, SE Washmglon D.C. 20570, or

by calling (202)273-1 940.

JD Elaine Robinson-Fraciion, Esg., for the General Counsel.

Tracy Stott Pyles and Brendan J. Fitzgerald, Esgs. (Litfler
Mendelson, P.C. ). for the Respondents.

Justin L. Swidler, Esq. (Swartz Swidler, LLC), forthe Charging
_Party.

DECISION:
'STATEMENT OF THE CASE
IRA SANDRON, Administrative Law Judge. This case i$ be-

forc me. 6n-a-complaint and notice of hcanng issued on Febru-
aty 24, 2015 (the complaint), stemming from charges filed .on
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‘November 21, 2014, “The:General Counsel alleges that U.S.
Xpress Enterprises; Inc, (Xpress Enterprises) and U.S. Xpréss;
Ine. (Xpressine.) (theRespondents) asa $ingle cmployer,have
violated ‘Seélion - 8(a)(1) of the National Labor Relations Act
(the AC[) in connection -with -a. inutial binding arbllranon
‘agreement. (MAA)

‘On May 21, 2015 -he parties filed & joint motion and stipu-

lated record, requesung pursuant io Secnon 102; 35(2)(9) of the.

‘Board's Rulés and Répulatiof
du’ectly o ajudgc for a decisio
22, 2015, Associate Chief Judge.
corTected order aceepling’ stipiilated fecord; waiver of heanng,
cancelling of hearing date siment of judge and"establish-
ing bneﬁng date. He assig ‘cd he €ase 10 me.for dcc:snon

. that the matter ‘be assigricd
in lico of 2 heanng On May

Tssue

Does’the. Respondems mainienance and enforcement of an
MAA with an-opt-out prows;on as. 2 coridition of employment,
wo]alc employees Section 7 rights pursuant to. D.R. Horton,
Ine. (D. R. Horton), 357 NILRB No. 184 (2012), denied.in rele-
‘vant pait, 737 F, 3d 344‘ (Sth CGir. 2013) and ‘Murphy - Ol USA,
Ing (Murphy 0Oil);, 361 NLRB No. 72 (20147

The Respondents: dispiite the contention of the Gencral
Counsel and the- Charging ‘Party: that (hey constitufe a:single
employer with. the méanifig:
of the - 1pulauon Kpress, Enlerp 18es piaraiitees. that $hould
Xprcss tnc: fail 1o effectuaie any: rei iedy- uiltlimately- found: ap-
propfiate ;in ihis ‘matfer, jt ‘will cnforce. any remcdial .crder.
Accordmg]y the pariies have am:cd that I need .not-address the
isshe-of the. Respondents’ smule employcr status. ~In lxght of

and.the‘concomifant ahsence of any. ¢vidence on the issue,

-1 will Treat them together ralher thin attenipt {6 -distinguish

whnch of the cnfitics engaged it the conduct alleged in the
complamt Further; I'am nnable (o- make cfinding on Whether
they are in fact a smg]e cmployer

Fatts
_ In the argument section of the Resporidents’ brief, cériain al-
leged facts are-averred that peftain to (1) Xpress Inc. employees

as of I‘ebrua:y 3013 being: “grandfathered” and not required fo-
‘sign MAAS: and (9) Tennesqcc and- Federal. Arbxtrauon Aci

(FAA) law relating o trdnsponanon workcrs These purporied
facts are not contained'in the supulafed facts or documents, and
1 Lherefore will not considér them. See Ohio-Brass Co., 261
NLRB 137,137 fn. I. (1982) “To do-olherwise: would dcfent the
purpose- wof having 4 supulaled record in Tie of a heanng and
depnve the General Counsel .and argiig
process by not allowing thern fhe oppormmty of rebuttal. S]m|-
larly, T will ‘not consider aiiy" argumcnls 1hat arc not bascd -on
snpuiated facts or docurnents.

Based. on-the. parties” supulated record and the- thoughtful

posttrial briefs that the. General Counse) and the Reéspondents.

filed, 1 find the following.
Pettinent-stipnlated facts

Both Respondents are Nevada éorporations with offices and

places ‘of business in Chananooaa. Tentiessee, Xpreqs Enter:

prises is a-holding company - for Xpres< Ine.. shich is eneaoed '
in hauhng and delivering Treight across the. United Stales The

iliiam N, Cates msued a

-of ihie Act. However,foc’ purposes.

'-terted the MAA as an aﬂ‘

1g Party - -of due-

R' pondents have atmitted Board Junsdlcuon as alleged in the

complaint, and Lso find,

_ 'S ce bo _.Februaryl 2013 individuals, mcludmg‘ but_vnot‘..
P ‘

n

Arb1 l(atlon (he

Th.é MAA«.statgs..mvpan;

10. Class:Acth T'othe £xtent consistent:with the National -
Libor Relatioris-Act, no-1egal dispute.may be made the sub-
jecrof i class actiot in arb:uauon or'in a court of law In-
stead, a pany rde a legal dlspute only in arbltrauon
and only on. ‘of that par(y “The:arbitraior may not man-
daté or: gram a requv:si for class action : drbm‘auon nor may. the
-afbitrator order the -consolidation of” muluplc arbitration pro-
-ceedings. Within: thrty ( /3 ‘after becotring’ sub]ect to
this program;a party‘may inform the program director in'writ-
5mcr thatthe paﬂy Iecung to*'optout”" of that pomon ol‘thc

pursuc a lcgai dxspute lhrdugh a c]ass achon m arbm-zmon or
in‘a court &f-law.

"The Respondents. have -conducted 4 réa%bna:bie review of

iheir business. records dnd found nio fecord 6f any participants
‘having exercised. their nght to opt 6ul. of thé MAA's cldss-
action wajver provmons

Since ai least’

November 20, 2014, the: RCSpondents have.as-
atwe defense in Kenh Salinas, €t

in Xprcss, lnc < cmenl'mon fil _d;ua n iig proomm

Olher relevaiit provigions of the MAA
The MAA fi mther provldes the' followma

‘3 Apphcanon zu_xd Covcrage 'nus pmgram appheq lo and‘

ies, ind assigns of: éach panticipant, The program does’ no( fe-
,stnct ot expand substaritive Icgal ights of the .Company .or

' §i. Exh, 3. Pottions of me MAA ‘that:1 will quole-will-omit the
capllalczahon df.ceriain Words ¢onlained Lhcrcm
*1d. 34,
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dny participant. The programdges not prohibit (i) a partici-
pant from filing a charge with the Equal Emiployment Oppor-
tunity:Commission, the National Labor Relations Board, or a
similar government agency; (ii) any- such agency from inves-
tigating-any such charge; or (iii)-any such agency from pursu-
ing legal action on behalf of a panicipant. ’

T1. National Labor Relations Act.. The National Labor Rela-
tions Act (“NLRA™) affords covered -employees certain rights
(nlrb.sov/rights-we-protéct'Padicipant-rights). This program
does not condition employment on a participant’s waiving

non-waivable rights under the NLRA. No participant will be:

Tetaliated against for exercising fights under the NLRA. This
program does not prohibit a pasticipant covered by the NLRA

from filing a charge with the National Labor Relations Board.

(“NLRB") or from engaging in concerted activity for mutual
aid or protection protected by the NLRA. “The arbitrator shall
have no authority to determine whether a party has committed
an unfair labor practice as the NLRB has exclusive jurisdic-
tion over such charges.

ﬁna]iy, the MAA contains an acknowledgcmcnt provision
for applicants, which provides in pan:®

T understand that consideration of my application, as wel] as
any offer of employinent by U.S. Express is contingent on-imy
agreement to be bound by the terms and conditions of U.S.
Express's altemative dispute program {the MAA]

[Wlithout limitation, T confirm my understanding and agree-
ment that work disputés in which I am involved that fall with-
in the program’s definition of “legal dispute” will be resolved
exclusively through final and binding arbitration rather than
before a judge or jury in court or before an admimstrative ad-
judicative body. Within thirty (30) days after becoming -sub-
jéct to the program; I may inform the program director in
writing that ] amn electing to “opt ouf™* of that portion of the
program that would. prohibit my-pursuing a class action in a
court of law. By not éxercising the “opt out” right, I would
voluntarily agree not to pursue a class action in asbitration or
ina court of law.

Analysis and Conclusions
The Respondents contend as a threshold issue that the charg-
es are barred by Section 10(b) of the Act. That defense aside,
the Board’s decisions in D. R. Horton and Murphy ‘Oil are. at
the heart of this matter. The Respondents argué that these casés
should not control bécause:

{1) They were wrongly decided.?
(2) The MAA does not violate D. R. Horton and Murphy Oil
because employees are not *required™ to énter intp.the MAA

as a condition of employment, and waive any Section 7 rights,

by virtee of the opt-out provision.

*1d.at 6.
¢ The Respondents also cite (R. Br. ut 19 n. 5) Noel Canning v.
NLRB, 705 ¥.3d 490 (D.C. Cir. .2013), petition for cert. granted (U.S.
Junc 20, 2013) (No.12-1281), for the proposilion that D. R. Harton
“may not be enforceable. "

Finally, the Respondents contend that their assertion of the
MAA as an affirmative defense in Salinas'v. US Xpress-Etiter-
prises and US' Express, Inc., supra, 4 class-action lawsuit, did
not constituté an gttempt to compe! arbitration and therefore did
not amounit 16 enforceément,

The Respondents’ 10(b) defense

Section 10(b) of the Act provides that “no complaint shall is-
sue based upon any unfair labor practice .occurring more than
six months prior to the filing of the charge. . ,

The Respondents assert that Scétion’ lO(b) bars the General
Counsel from pursuing a coruplaint inasmuch as the MAA pro-
gram has been in effect since about February 1, 2013, and the
charge was not filed until November 21, 2014.°

This argument igriorcs the fact that since at least :November
20, 2014, the Respondents have assertéd the MAA s an af-
firmative défense in Salinas.v. US Xpress Enierprises, Inc. and
us Xpress, Inc., supra. Thus, the charge was filed almost im-
mediately after the Respondent took action to invoke the MAA.

In any cvent, th¢ Board has long recognizéd that Section
10(b) does not bar an allégation of unlawful conduct that began
more than 6 months beforc a charge was filed but has continucd
within thé 6-month period. More specifically, Section 10(b)
does not preclude & complaint altegation based on the mainte-
nance of a facially invalid rulc or policy within the 10(b) peri-
od, cven if the rulg or policy was promulgated carlier and has
not been enforced, since “(tlhe maintenance during ‘the 10(b)
period of a rule that transgresses employce rights is itself a
violation of Scc, 8(a)(1)." Register-Guard, 351 NLRB 1110,
1110 fn. 2 (2007), enfd. in part 571 F.3d 53 (D.C. Cir. 2009),
citing Eagle-Picher Industries, inc., 331 NLRB 169, 174 fn. 7
(2000); Lafayette Park Hotel, 326 NLRB 824, 825 (1998),
enfd, 203 F.3d 52 (D.C. Cir. 1999) (“Where thc rules are likely
to have a chilling effcct on Section 7 rights, the Board ‘may
conclude that their maintenance is an unfair Jabor practice, even

-absent evidence 'of énforcement”). See also Cellular Sales of

Missouri, LEC, 362 NLRB No. 27, slip op. at 1 (2015)
(“[Mlaintenance: of an unlawful rule is a commumg violation,
regardless of when the rule was first promulgated.” (fn. omit-

ted)). The Respondent has cited no contrary precedent.

Therefore, 1 conclude that Section 10(b) does not bar the in-

stant complaint.
“The application of D. R. Horton and Murphy Oil

In D. R. Horto, the Board analyzed an MAA in the context
of how the Board decides whether other unilaterally-
implemented workplace rules violate Scction 8(a)(1), undcer the.
test set forth in Lutheran Heritage Village-Livonia, 343 NLRB
646 (2004). The Board found that the MAA cxplicitly restrict-
ed the exercise of Section 7 rights and was therefore unlawful
under the first ingoiry set out in- Lutheran Heritage Village.
The Board held that an employer violates Section 8(a)(1) of thie
Act by “requiring employees 10 waive their right to collectively

* J'will not consider the Respondents® assertion that the Charging
Party was notified of the MAA on- November 21, 2013 (R. Br.'30),
masmuch as.this was not stipulated.

& The decision was revcrscd on other grounds in Purple Communi-
cations; Inc., 361 NLRB- No. 126 (2014).
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‘pursue cmploymen(-rclatcd claims in all forums, arbitral ‘and
judicial,” because “[tJhe right tg cngagc-m «collective aciion—
"including col]ecuve 1égal action—is the core substantive nght
protected by the NLRA and is the foundation on:which the Act
and Federal 1abor péhcy rest” D.R. Horton, supra, slip op,al
12 (Emphisis in original).

The Board fuither conclidéd that fi ndmg such MAA unliw=
ful was “consistent with the well-establishied interpretation of

the NLRA and with core principles of Federal labor policy” and

did not “conflict ‘with the: letter or:interfere with, the policies
underlying the Federal: Arbrlranon Act (FAA) (9 US.C., 81 et
seq.). " ."1d., §lip op.at 10..

“The Respondcm argues. that the Fifih Circuit Court of Ap-
peals. and other Federal -appellate: courts have rejected D, R.
"Horton 0 the eéxteiit that it found-it io. be afoul of ‘the Act an
MAA pl’Ohlbllmg class action. Thus, the: Fifth Circuit conclud-
ed ihat neither the Act’s statulory text nor- its Tegistative hisiory
contained a congressional ¢Sminand against application of the
FAA and that, in the abserice. of an inherent, conflict between
the FAA and the Act’s purpose, an MAA should be eriforced:

accordmu to its terms. 737 F.36 at 361-363. Accordingly, the:
court demed enforcement of the Board’s order invalidating the

MAA.’
In Murphy Oil, the Board acknowledged. the Fifth Circuit’s

tejection of the Boiard’s D.:R. Horton decision on appca] by a

divided pancl,-as.weil as decisions of the Secorid and Eighth
Cirtuits also- lpdrcahng Jisagreement with D, R. _Honon,, but it-
cited the well-established rule that “[t]he Board is not required
10 acquiesce-in adversé decisions of the Federal couirts in. sub-
sequcm proceedings not involving the same parties,  Murphy
0il, supra, slip op-at 2 fn. 17, citing Enloe Medical Center v.
NLRB, 433 F.3d 834, 838 (D.C. Cir, 2005), and Nielsen Litho-
graphing Co. v. NLRB, 854 F.2d 1063; 1066-1067 (7th Cir.
1988). Thus, the Board has: explained that itis not rcqulrcd on
either !cga] of pragmatic grounds, to ‘antomatically follow -an
adverse court decision but will insiead respectfully regard such
ruling solely as the law of thal particular case. See Manor
West, Inc., 311 NLRB 655, 667 fn. 43 (1993), revd, 60 F.3d

1195 (6th Cir. 1995). See-also D. L. Baker, Inc., 351 NLRB-

513, 529 at fn. 42 (2007);-Arvin Industries, 285 NLRB753, 757
(1987).

The Board in Murphy 0il ¢xpressly reaffirmed D, R. Honon,
stating that *“[tJhe rationale of D. R. Horton was strmghtfor-
ward, cleatly articulated, and well supponed at- every step.”

Murphy: ‘Qil, supra,.-slip op. at: 6,-and that “{wlith due. -respect 10

the courts that have rejécied D. R. Horton, and fo ourdissenting
colleagues, we adhere 1o its esseritial rationale for protecting
workers’ core subﬁmnuvc nﬂhts under the National Labor Rela-
fions Act.! 1d..slip-op. at 7.

‘Even assuming. arguendo that 1 agree with the rationales of
the circuit couorts that havé rejected D. -R. Horton, 1 am con-
strained 1o follow B‘oa.rd prpcedcm that has not been reversed
by the Supréme Court or by the Board itself, rather than coritra-

? The court did: cn[orce the. Board s ordcr that Sec. 8(a)(1) had bicen
violated because, an employee would feasénably inferpret the MAA as
prohibiting the filing of a claim With the Board. The General Counsel
does not allege such a violation here,

‘NLRE; dogs ‘not ,wcufy this defect,

1y courts of appcals precedent. -Scc. Pathmark Stores, 342
NLRB' 378, 378.fr. 1 (2004), citingJowa Beef Packers, Inc..

‘144 NLRB 6] (19':) «enfd. in pan 331 F.2d" 176 (8th' Cir,

1964): Waco, inc,,: NLRB 746, 749 fn. 14(1984)

The Supreme Court in upholdmg the énforcemeiit of indi-
vidual MAAS in various contexts, ‘has enunciated the ‘general
principal that the FAA was desigried to promote arbitration.
See,e.g AT & T Mobility LLC »: Concepnon 131 S.Ct. 1740,
1749 (2011). Moreover, the Court “in Gilrier -v; Tiier-
state/Johison Lane ‘Corp., 500 US: 20 (1991), heid thit a
MAA i igned by an employee waived his fight {o bring a Fedei-
al court action Aunder the Age DISL mination in Employmem
Act: However s the Board noted in D. R..Horton, Gilmer
deéalt with.an- mdw:dual Slaim, and 1he MAA ¢ontained no Jan-
guage: spccrﬁcal]y waiving glass er-collective claims: ergo, the.
Court inGilmer, addresccd neuhcr Section. 7 vior the vnhdlty of
a cldss-action waiver. D. R. Horfon, supra, $lip op. at 12. “In-
asmuch-as the Supreiic Coutt hias ot spec;ﬁcdlly addressedthe

Jssue of mandatory arbm'at i provisions that cover class.

and/or collective actions-vis-a<vis the: Act it fol]ows that the
‘Céurt has not oven—uled the Board s 'D. R. Horton decision,
which [ thereforc ‘must. app]y fo_determine; whether the. Re-
qpondents MAA vro]ateq ‘Séction S(a)(l) of the Acét.

‘The MAA requires that prospective employees sign it-as a

‘condition of emplovmem and it expressly prec rdes cmployeee

from ‘seeking redress on a class: action basis in ¢ither couits. of

“Taw or in arbitration. Accordmg]y. ori its face, the MAA clearly

contravenes the Board's holdings in D, R. Horton and Murphy
Oit.

The fact that ihe. MAA specifically pmndes that employees
may file' charges wrth adiidistrauve agencies, including the
Rather, this obviates the
findingof a separate- yiolation that. employees cou]d reasonable
believe that the MAA bars or yéstriets. iheir nghl to file NLRB
charges.

The effect of the MAA'$ opt-oit pravision
The Board bas not addressed: whelher an opt-out provisioh in
an MAA removes it from being a required condition of em-
ployment,. as thé Respondcms arguc; theréby curing its other-
wise coercive nature under D: R, Horton .and'Murphy Oil.
The Respondems bncf cites - decmons of the Ninth Circuit
Court of Appca]s two adrministrative Taw judges, -and Several

»dnsmct courts that answer this in the afﬁmlauve On the other

h'md .the General Counsél’ §: bncf cites four ‘administrative law
judges who held-to the contrary. As.d stated carlier, the Board
is not requrred 10 adopl interpretations of the -Act by courts

-other than the- Supréme Court, -and: decasmm of admrmstratwe

law judges are not precedent. See, e:g., Trump Maring Associ-
ates, LLC, 354 NLRB 1027, 1027 fn. 2 (2009):

The-opt-out, provrsron‘nccds to be analyzed in the coniext of
the purpose of the Act: To balancé the mcquahry of bargammu
between. cmp]oyers and individual employees by fostenng col-
Jective-aciion by employeés: Sce 29 USC § 102, This provi-

“sion, which the Responderits :presurnab]y have:formulated with

theé assistance of - expeit légal counsel, places. the ‘burden -on
emp]oyees to understand the legal complcxmcs of the MAA
@and the ramifications. of- bpting out, within the. time-frame of
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only 30 days. This strikes me as paténtly skewed in favor of

the employer dnd fo make illusory any Tree chaice on the part’

of employees to -opt-out of the MAA. The employce must ¢i-
ther accept the MAA or incuf the burden of obtaining legal
-advice on short notice and running the risk that he or she ‘might
later be-caught up in a dispuie between legal experts over inter-
pretation of the MAA and the opt-out provision.

Such a lopsided imbalance in the positions of the Respond-
ents vis-3-vis employees undermines the Respondents’ agser-
tion that-employees who agrec (o the MAA by failing to exer-
cise the opt-out option do so “‘voluntarily” and not because the
Respondents impose the MAA as a requirément for employ-
mient. In this regard, the Respondents’ records do not establish
that any employees have availed themselves of the opt-out-pro-
vision, In sum, the MAA is essentially a fait accompli when
cmployecs arc obliged to sign it as a condition of employment.

Accordingly, for all of the reasons stated above, I conclude
that the Respondents violated Section 8(a)(1) by maintaining,
as a condition of employment and continued employment, an
MAA that requires employees to waive their right to pursue
collective or class-action lawsuits and arbitrations.

Whether the Respondents® assertion of the MAA as an affirma-

five defensc constituted enforcement

~ As the Board stated in Murphy Oil, supra at slip op. at 26—

27, “Tt is well settled-that an employer violates Section 8(a)(1)

by enforcing 2 rule that unlawfully restricts. Section 7 rights
7 citing NLRB-v. Wastington Aluminum. Co., 370 US. 9,

16-17 (1962), and Republic: Aviation Corp.. 324 U.S. 793

(1945), '

In Murphy Qil, the employer, in response to a class-action
lawsuit filed by employees claiming violations of the FLSA,
relied oni an unlawful MAA in filing 2 motion fo dismiss and to
compel the plaintiffs to arbitrate their claims on an individual
basis. The Board found that filing this motion violated Section
B(a)(1) as enforcement. of the unlawful MAA., 1d. a1 27,

Here, the Respondents asserted the MAA as an affirmative
defense in a class-action lawsuit filed by employees claiming
violations of the FLSA. 1 fail to see any mcaningful distinction
betweei the action of the Respondents and that of the cmployér
in Murphy Oil. Regardless of using different procedural
means, the Resporidents and that employer similarly invoked an
unlawful MAA as the basis for arguing that a court should re-
ject anemployees” class-action lawsuit, thereby forcing them (o
arbitrate on an individual basis. '

Accordingly, T conclude that the. Réspondents énforced the
unlawful MAA by raising it as an affirmative defense in litiga-
tion and so violated: Section 8.

CONCLUSIONS OF LAW

The Respondents are employers engaged in commerce with-
in the meaning of Section 2(2), (6), and (7) of the Act,

By the following conduct, the Respondents have engaged in
unfair labor practices affecting commerce within the meaning
of Section 2(6) and (7) of the Act and violated Scction 8(a)((1)
of the Act.

{8) Maintained, as a condition of employment and continued
employment, 2 mandatory arbitration agreement (MAA) pro-
hibiting employces from pursuing collective or, class tawsuits

‘and arbitrations.

(b). Enforced the MAA by invoking it against employees
who filed a class-action lawsuit against the Respondents con-
ceming their wages under-the Fair Labor Standards Act.

REMEDY

Because I have found that the Respondents have engaged in
certain unfair fabor practices, 1 find that they must be ordered to
cease and desist and (o take ceriin affirmative action designed
10 effectuate the policies of the Act. '

On these findings of fact and conclusions of law -and on the
entire record, 1 issue the following recommended®

ORDER

The Respondents, U.S. Xpress Enterprises, Inc. and U.S:
Xpress, Inc.. Chattanooga, Tenncssee, théir officers, agerts,
successors, and assigns, shall

1. Cease and desist from

(a) Maintairing, as a condition of employment and contin-
ucd employment, a mandatory arbitration agreement (MAA)
that prohibits employees from pursuing collective or class law-
suits and arbitrations.

(b) Asserting an MAA as an affirmative defense, or other-
wise enforcing an MAA, to preclude cmployees from pursuing,

on a collective or class basis, crnployment-related disputes with

the Respondents.

©) In any like or related . manvier mtcrfcnng with, restrain-
ing, or coercing employecs in the CXCI’CHE of the nghts guaran-
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Withdraw the MAA currently in effect (the MAA) as an
affirmative defenSe in Keith Salinas, et al. v. US Xpress Enter-
prises, Inc. and US Xpress, Inc,, No. 1:13-cv-00245 (E.D.
Tenn.).

(b) Rescind the reqmrcmcnt that emiployees cnter into or
sign the MAA, or sign acknowledgcmcms relating to it, as a
condition of employmicnt.

(¢) Rescind the MAA or revise it to make it clear that the
agreement does not constitule a waiver of the employees’ right
{0 initiate or maintain employment-related collective or class
actions in arbitrations and in the courts.

{d) " Notify all applicants and current and former employees
who were required to agrec to the MAA that the MAA has been
fescinded or revised to comport with subparagraph {(c), and

provide them with any revised agreement.

(e) Within 14 days-after scrvice by the Region, post at their
facilities in Chattanooga, Tenncssee, and any other facilitics
whére the MAA has been maintained as a condition.of em-
ployment, coples of the attached notice marked “Appendix.”

% If no exceptions -are filed as provided by Sec. 102,46 of the

Board‘s Rules and Regulations, the findings, conclusions, and secom-
mended Order shall, as provided in Sec, 102.48 of the Rules, be adopt-
cd by the Board and all objections to them shall be deemed waived for
ail purposes.

* If this Order is enforced by a judgment of a United States court of

appeals, the words in the notice reading “Posted by Order of the:Na-
tional Labor Relations Board” shall rcad “Posted. Pursuant to a Judg-
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Copies of the notice, on forms provided by the Regional Direc-
tor for Region 10, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Respondents and
maintained for 60 consecutive day$ in conspicuons. places in-
cluding all places-where notices to employees are customarily
posted, In addition to physical pesting of paper notices, notices
shall be disiributed électronically, such as by email, posting on
an intranet or an internet set, and/or other electronic means, if
the Respondents customarily commmnunicate with its employees
by such means. Reasenable steps shall be taken by the Re-
spondents to ensure that the notices are not aliered, defaced, or
covered by any other material. In the cvent that, during. the
pendency of these proceedings, the Respondcms have gone out
of business or closed the facilitics involved in these proceed-
ings, the Respondents shall duplicale and mail, at their own
expense, a copy of the notice to all current employees and for-
mer employees employed by the: Respondents at any time since
February 1,2013, ,

{f} Within 21 days after service-by the Region, file with the
Regional Director a swomn certification. of a responsible official
on & form provided:by the Region attesting to the sieps that the
Reéspondent has taken to ‘comply,

Datéd, Washmvron. DC July 16, 2015

APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NaTioNaL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey-this no-
tice,

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assista union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your bengfit and
protection o
"~ Choose not 10 engage in any of these protected activi-
fies.

ment-of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

WE WILL NOT maintain, as a condition of employment and
continued einployment; 2 mandatory arbitration agreément
(MAA) that prohibits employees from pursging collective or
class Tawsuits and arbitrations.

WEWILL NOT assert an MAA as an affirmative defense in lit-
igation, or otherwise enforce it, to preclude employees from
pursuing, on a collective or class basis, employmeni-telated
disputes with us.

‘WE WILL NOT in any fike or related manner interferé with, re-
strain, or coerce employees'in the exercise of the: rights guaran-
teed them by Section 7 o the Act.

WE WILL withdraw the affirmative defense that we assericd
in Keith Salinas, et al. v. US Xpress Enterprises, Inc. and US
Xpress, Inc., No, 1:13-cv-00245 (E.D. Tenn.), that the employ-
ees’ class-action lawsuit should bé rejected because of the
MAA that is curréntly-in effect (the MAA).

'WE wiLl, rescind the réquirement that employees enter into
or sign the MAA, or sign acknowledgements relating 1oit, as a
condition of émploymient.

WE WILL rescind the MAA or-revise it to make it clear that
the agreement does ‘ot constitutc-a waiver of the employees'
right to inifiate -or maintain employrment-related collective or
class aclions.in arbnrauons and in the courts.

WE WILL notify all applicants and current and former em-
ployees who were required to agree to the MAA that the MAA
has been so- rescinded or revised, znd provide them with any
revised agreement.

U.S, XPRESS ENTERPRISES, INC.

The Administrative Law Judge’s decision can be found at
www nilrh.oov/case/10-CA-141407 or by using ihe QR code be-
fow. Altematively, you can-obtain a copy of the decision from the
Executive Secretary, National Labor Relations: Board, 1015 Half

Street, S.E., Washmgon D.C. 20570, or by calling (202) 27%

1940.
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