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RESPONSE TO MOTION TO DISMISS
18
19 AMERICAN BAPTIST HOMES OF THE
WEST d/b/aPIEDMONT GARDENS,
20
Respondent.
21
22
23 The Motion to Dismiss filed by American Baptist Homes is an improper attempt to
24 || avoiditsfallureto raisethisissue by way of Exceptions or Cross-Exceptions at any time. The
25| | issue addressed in the Motion was never raised in Exceptions or Cross-Exceptions. The issue
26 || wasnever raised in trial or in the Answer. Indeed, Respondent’s Answer admits the operative
27 || alegations of paragraphs 1, 2, 3 and 4. The Answer does not deny the preface to the Complaint
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1| which allegesthat “the Acting General Counsel of the National Labor Relations Board . . . on
2 || behalf of the Board, by the undersigned . . .”
3 The Employer admitted the validity of the complaint by failing to offer any affirmative
4| defense regarding the authority of the General Counsdl to issue the complaint in this matter.
5 The DC Circuit made it clear that its decision would only apply where proper exceptions
6 (| wereraised. See SW General Inc. vs. NLRB, 796 F.3d 67, 82-84 (D.C. Cir. 2015). Respondent
7 (| never did so and it isforeclosed from making that argument to the Board.
8 Furthermore, the Notice of Ratification issued by the Genera Counsel moots this
9|| Motion. The Moation should be stricken or denied. Any defect has been cured by the Notice of
10|| Ratification filed by the General Counsel on September 28, 2015.
11 The Motion isaso untimely.
12 The Motion should be stricken or denied.
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PROOF OF SERVICE
(CCP §1013)

| am acitizen of the United States and resident of the State of California. | am employed
in the County of Alameda, State of California, in the office of amember of the bar of this Court,
at whose direction the service was made. | am over the age of eighteen years and not a party to
the within action.

On October 23, 2015, | served the following documents in the manner described bel ow:

RESPONSE TO MOTION TO DISMISS

1 (BY U.S. MAIL) | am personally and readily familiar with the business practice of
Weinberg, Roger & Rosenfeld for collection and processing of correspondence for
mailing with the United States Postal Service, and | caused such envel ope(s) with
postage thereon fully prepaid to be placed in the United States Postal Service at
Alameda, Cdlifornia

[1  (BY FACSIMILE) | am personally and readily familiar with the business practice of
Weinberg, Roger & Rosenfeld for collection and processing of document(s) to be
transmitted by facsimile and | caused such document(s) on this date to be transmitted by
facsimile to the offices of addressee(s) at the numbers listed below.

I  BY ELECTRONIC SERVICE: By dectronically mailing atrue and correct copy
through Weinberg, Roger & Rosenfeld’ s electronic mail system from
kshaw@unioncounsel .net to the email addresses set forth below.

On the following part(ies) in this action:

Mr. David S. Durham Mr. Gary Shinners

Mr. Christopher Foster National Labor Relations Board
DLA Piper LLP 1099 14th Street, N.W.

555 Mission Street, Suite 2400 Washington, DC 20570-0001
San Francisco, CA 94105-2933 (202) 273-0086 (fax)

(415) 659-7331 (fax) gary.shinners@nlrb.gov
david.durham@dlapiper.com

Christopher.foster@@dl apiper.com

Mr. George Vel astegui

National Labor Relations Board, Region 32
Regional Director

1301 Clay Street, Room 300N

Oakland, CA 94612

George.V e astegui @nlrb.gov

| declare under penalty of perjury under the laws of the United States of Americathat the

foregoing is true and correct. Executed on October 23, 2015, at Alameda, California.

/s/ Katrina Shaw
K atrina Shaw
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