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CASE:03-RC-120447 

 
RESPONDENT NOVELIS CORPORATION’S REPLY BRIEF IN SUPPORT OF ITS 

MOTION TO REOPEN THE RECORD FOR LIMITED PURPOSE OF PRESENTING 
EVIDENCE OF CHANGED CIRCUMSTANCES 

Respondent Novelis Corporation (“Novelis”) hereby files this Reply Brief in Support of 

Its Motion to Reopen the Record for Limited Purpose of Presenting Evidence of Changed 

Circumstances, and shows the National Labor Relations Board (“Board”) as follows:  

I. Section 102.48(b) Is The Operative Rule Pertaining To Reopening Of The Record 
Under the Current Circumstances 

Initially, the GC is simply wrong in arguing that the requirements of Section 102.48(d)(1) 

apply at this stage of the proceedings (GC Opp., p. 2).  Section 102.48(d)(1) expressly applies 
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only to reopening the record “after the Board decision or order.”  NLRB R. & Reg. § 

102.48(d)(1) (emphasis added).  Section 102.48(b), on the other hand, applies to the reopening of 

the record after an ALJ’s decision but before the Board renders its decision, and it requires no 

special showing.  See NLRB R. & Reg. § 102.48(b); see also NLRB v. U.S.A. Polymer Corp., 

272 F.3d 289, 295 (5th Cir. 2001) (recognizing that respondent employer may file motion to 

reopen record under Section 102.48(b) prior to Board’s decision); NLRB v. Amalgamated 

Clothing and Textile Workers Union, 662 F.2d 1044, 1045 n.1 (4th Cir. 1981) (recognizing that 

Section 102.48(d)(1) applies after the Board decision or order has issued, while Section 

102.48(b) applies before an order or decision by the Board has issued).  Section 102.48(b) 

provides that upon the filing of exceptions, the Board has authority to “reopen the record and 

receive further evidence” without any requirement of a special showing.  Id.  But, even assuming 

arguendo that Section 102.48(d)(1) supplies the operative standard, Novelis’ Motion clearly 

establishes circumstances warranting a reopening of the record. 

II. Significant Turnover and Additions To The Bargaining Unit And The Passage Of 
Time Compel Or At A Minimum Strongly Support A Different Result Than That 
Recommended By The ALJ 

The GC’s assertion that the evidence Novelis seeks to present does not render the 

bargaining order unnecessary must be rejected (GC Opp., p. 3).  To the contrary, the evidence of 

changed circumstances which Novelis seeks to introduce further demonstrates that the extreme 

remedy of a Gissel bargaining order is improper in this case.  

Initially, the GC argues that Malcolm Gabriel’s declaration fails to provide certain 

alleged necessary information (GC Opp., p. 4).  However, the GC is essentially quibbling with 

semantics of the language used in the declaration, as Mr. Gabriel’s declaration as presented gives 
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sufficient information to warrant reopening the record.1  While Novelis does not believe that the 

GC can reasonably deny that Mr. Garbriel’s declaration establishes that 49 employees are no 

longer eligible to vote and that Novelis has hired 138 employees who would have been eligible 

to vote since the election, to appease any concerns over the wording of the declaration as to the 

evidence that would be presented, a clarifying declaration is submitted herewith.  See Second 

Declaration of Malcolm Gabriel (“Second Gabriel Dec.”), attached hereto as Exhibit 1.2   Indeed, 

Mr. Gabriel’s revised declaration, executed July 2, 2015, indicates that since his June 2015 

declaration, Novelis has hired an additional 18 employees that fall within the definition of the 

bargaining unit as set forth in the parties’ stipulated election agreement, raising the total to 156 

hires since the election who fall within the definition of the bargaining unit.  Second Gabriel 

Dec. ¶ 6. 

The Board freely acknowledges the Gissel order “is an extraordinary remedy” and “[t]he 

preferred route is to provide traditional remedies for the unfair labor practices and to hold an 

election, once the atmosphere has been cleansed by those remedies.”  In re Aqua Cool, 332 

NLRB 95, 97 (2000); see also Cast-Matic Corp., 350 NLRB 1349, 1359 (2007).  The changes to 

the composition of the bargaining unit as defined in the parties’ stipulated election agreement,  

including the 156 new employees hired since the election (and which will continue to grow), is 

not trivial and is an important factor in evaluating the propriety of a bargaining order.  As part of 

                                                 
1 Of course, if the record is reopened, the GC may fully cross-examine Mr. Gabriel and 

any other witness and address the reliability and sufficiency of the evidence in briefing.  But, the 
GC’s hypothetical and strained reasons for discounting the clearly relevant and important 
evidence Novelis seeks to introduce are not sounded bases for refusing to reopen the record.    

2 The GC’s argument that Novelis failed to contend in its Motion that the change in the 
composition of the unit is not a direct result of its own wide-spread unfair labor practices is 
another grasp at straws (GC Opp., p. 6).  Novelis has consistently denied wrongdoing during the 
proceedings, and there is no evidence whatsoever that any employee has left Novelis because of 
the union election campaign.  See Second Gabriel Dec. ¶ 8.   
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this examination, the Board should consider the propriety of forcing a union on the hundreds of 

employees that voted against unionization and the 156 recently-hired employees who have not 

had a chance to express their opinions as to union representation.  

Likewise, the passage of time of 16 months since the election, while not as long as the 

extreme cases cited by the Board, nonetheless is significant and growing each day.  This factor 

should also be considered.3   

III. The GC’s Argument That Phil Martens’ Departure As CEO And President Of 
Novelis Is Of Little Consequence Is Disingenuous And Completely Belied By Its 
Prior Arguments   

The GC argues that the widely-known departure of Mr. Martens, the former CEO and 

President of Novelis and the only speaker primarily accused of making unlawful plant closure 

threats during the 25th Hour Speeches, is “of little consequence” (GC Opp., p. 6).  While this 

assertion is belied by the facts and the caselaw (see NLRB v. Windsor Industries, Inc., 730 F.2d 

860, 865 (2d. Cir. 1984) (recognizing that employee turnover and new management may obviate 

the need for a bargaining order); Cogburn at 1274-75 (holding that the Board improperly 

discounted the departure of two prominent executives who were significantly responsible for the 

alleged ULPs); Flamingo Hilton-Laughlin v. NLRB, 148 F.3d 1166, 1172-73 (D.C. Cir. 1998) 

(denying enforcement of bargaining order and remanding due to the ALJ’s and the Board’s 

failure to assess employee turnover and changes in management)), it is even more disingenuous 

in light of the GC’s arguments that Mr. Martens’ alleged threats, in which he allegedly 

communicated his intentions to use his “personal considerations” and “subjective criteria” to 
                                                 

3 While the GC’s argument that Everett Abare’s demotion for calling fellow bargaining 
unit members Fucktards and telling them to “Eat Shit” demonstrates a likelihood of recurring 
violations (GC Opp., p. 9) is meritless, it is also beside the point.  Abare’s demotion does not 
render the changed circumstances evidence irrelevant, and the GC cites no caselaw supporting its 
novel argument.  As noted in its opening Motion, the changed circumstances evidence must be 
admitted into the record and considered to determine if the extreme remedy of a bargaining order 
is warranted (assuming Novelis committed hallmark violations, which it denies).  
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determine the plant’s future if the Union was voted in, had a critical effect on employees (GC 

Post-Hearing Brief, p. 69-70; GC Opp. to Novelis Exceptions p, 32-33), as well as the GC’s 

repeated arguments throughout its briefing during these proceedings as to the import of Mr. 

Martens’ alleged actions as CEO.  With Mr. Martens no longer in position to act on his purported 

personal feelings, any potential impact of his alleged threats are completely remediated (to the 

extent any potential impact was not already completely remediated).4  For the GC now to claim 

that Mr. Martens’ departure is of little consequence is an absurd about-face which should be 

given no weight.5   

IV. Conclusion 

As demonstrated by the foregoing authorities and arguments and those set forth in 

Novelis’ opening Motion, the proposed evidence of changed circumstances, including employee 

turnover, hiring, growth in Oswego, management turnover and lapse of time, is highly relevant to 

the propriety of the extraordinary relief recommended by the ALJ.  The GC’s arguments amount 

to no more than mere distractions in an attempt to convince the Board that it should not hear 

clearly relevant evidence that could not be presented at the hearing.   

Respectfully submitted this 2nd day of July, 2015. 

HUNTON & WILLIAMS LLP 
 
/s/Robert T. Dumbacher     
Kurt A. Powell 
Robert T. Dumbacher 

                                                 
4 The Charging Party similarly argued that Mr. Martens’ alleged threats affected 

employees by communicating that his personal considerations would dictate his future business 
decisions (Charging Party Post-Hearing Brief, p. 12; Charging Party Opp. to Novelis Exceptions, 
p. 15-16).   

5 The GC’s argument that Mr. Martens’ departure is irrelevant because Plant Manager 
Chris Smith continues to be employed at the plant is another grasp at straws, most notably 
because Mr. Martens was the CEO and the only management official alleged to have made plant 
closure threats (GC Opp., p. 7).  The evidence is clearly relevant to the bargaining order analysis, 
and the Board, not the GC through its opposition, should decide what weight to give to it. 
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USW Organizing Counsel 
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