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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 28

ARIA RESORT & CASINO, LLC
d/b/a ARIA

Employer,

and

INTERNATIONAL UNION OF
OPERATING ENGINEERS LOCAL 501,

Petitioner.

Case No. 28-RC-154093

EMPLOYER’S MOTION TO DISMISS PETITION

Aria Resort & Casino, LLC d/b/a Aria (“The Employer” or “Aria”), improperly named

“Aria Hotel”, hereby moves to dismiss the petition in 28-RC-154093. The petition is defective,

and the Petitioner, the International Union of Operating Engineers Local 501 (“Petitioner” or the

“Union”) has failed to comply with the Board’s Rules and Regulations.

I. STATEMENT OF FACTS

The Union filed the petition with Region 28 on June 12, 2015. The petition identifies an

employer called “Aria Hotel.” The Union left Section 7 of the petition blank. Attached as

Exhibit A are copies of the documents that Petitioner’s organizer, Richard Lile, emailed to

Tamara Lelyk, the Employer’s Senior Human Resources Business Partner, on June 12, 2015.

The documents include an undocketed petition, a Description of Representation Case Procedures

(form NLRB-4812), a Statement of Position form, and a Questionnaire on Commerce

Information form. Attached as Exhibit B are copies of the Petition and accompanying papers
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that Christian D. Zayas, Region 28’s Language Clerk, emailed to Ms. Lelyk at approximately

5:00 p.m. on June 12, 2015.

The email from Mr. Lile was the first contact that Ms. Lelyk or anyone else at Aria had

with the Union regarding the petition. The Union did not request that the Employer recognize it

as the bargaining representative of the petitioned for unit prior to filing the petition.

II. THE PETITION SHOULD BE DISMISSED BECAUSE IT DOES NOT COMPLY
WITH SECTION 102.61 OF THE BOARD’S RULES AND REGULATIONS.

Section 102.61(a) of the Board’s Rules and Regulations sets forth the requirements for

RC petitions. It provides in relevant part:

Contents of petition for certification; contents of petition for
decertification; contents of petition for clarification of bargaining
unit; contents of petition for amendment of certification.

(a) RC Petitions. A petition for certification, when filed by an
employee or group of employees or an individual or labor
organization acting in their behalf, shall contain the following:

…

(8) A statement that the employer declines to recognize the
petitioner as the representative within the meaning of Section 9(a)
of the Act or that the labor organization is currently recognized but
desires certification under the Act.

§ 102.61 (emphasis added).

Section 102.61(a)’s use of the phrase “shall contain” “indicates an intent to impose

discretionless obligations.” Federal Express Corp. v. Holowecki, 552 U. S. 389, 400 (2008). Put

another way, the requirement of Section 102.61(a)(8) must be satisfied or the petition is invalid.

The Board’s newly adopted petition form – Form NLRB-502 (RC) – effectuates that mandate.

Section 7 requires the petitioner to record the actual date on which recognition as Bargaining
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Representative was requested as well as the date on which the Employer declined representation

(or failed to answer).

In this case, the petition does not satisfy the mandatory obligations imposed by Section

102.61(a). The petition does not include a “statement that the employer declines to recognize the

petitioner as the representative within the meaning of Section 9(a).” The Union left Section 7 of

the petition completely blank and failed to ever request that the Employer recognize it as the

representative of the petitioned for unit.

The Union may argue that its blatant failure to comply with the Board’s regulations can

be excused. That conclusion, however, is not permitted by the language in the Board’s Rules

and Regulations. Several other sections of the Board’s newly adopted representation regulations

use the word “shall” to denote mandatory obligations, including the sections pertaining to the

voter list, the Notice of Election and the statement of position.1 As the Supreme Court has noted,

“identical words used in different parts of the same act are intended to have the same meaning.”

Atlantic Cleaners & Dyers v. United States, 286 U.S. 427, 433 (1932). In drafting and adopting

the amended representation election rules, the Board used the word shall to signify a mandatory

1 For example, Section 102.60 provides that a petition “may be filed by any employee or
group of employees or any individual or labor organization acting in their behalf.” (emphasis
added). It also provides that “[p]etitions under this section shall be in writing and signed, and
either shall be sworn to before a notary public, Board agent, or other person duly authorized by
law to administer oaths and take acknowledgments or shall contain a declaration by the person
signing it, under the penalty of perjury, that its contents are true and correct (see 28 U.S.C.
1746).” Section 102.62(d), which establishes the requirements for the voter list similarly
provides that the employer “shall provide to the regional director and the parties named in the
agreement or direction a list of the full names, work locations, shifts, job classifications, and
contact information (including home addresses, available personal email addresses, and available
home and personal cellular (‘‘cell’’) telephone numbers) of all eligible voters. The employer
shall also include in a separate section of that list the same information for those individuals
whom the parties have agreed should be permitted to vote[.]” Section 102.62(e), which concerns
the notice of election, uses the word shall repeatedly including in the sentences which provide
“The employer shall post and distribute the Notice of Election in accordance with § 102.67(k).”
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obligation. If the Board were to hold that compliance with the mandatory language of Section

102.61(a) was not obligatory, it would be required to find that Sections 102.62(d) (voter list),

102.62(e) (Notice of Election), and 102.63 (Notice and Statement of Position) are also

permissive. The language of the regulation does not permit a different result.

III. CONCLUSION

The Union’s petition does not satisfy the mandatory obligations in Section 102.61(a)(8).

It is invalid and must be dismissed.

Dated this 16th day of June, 2015.

Respectfully submitted,

JACKSON LEWIS P.C.

By: /s/ Paul T. Trimmer
Gary C. Moss
Paul T. Trimmer
3800 Howard Hughes Parkway, Suite 600
Las Vegas, Nevada 89169
(702) 921-2460
Counsel for the Employer
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CERTIFICATE OF SERVICE

In addition to filing this Motion to Dismiss via the NLRB’s electronic filing system, we
hereby certify that copies have been served this 16th day of June, 2015, by email upon:

Mr. Cornele A. Overstreet
Regional Director
National Labor Relations Board
Region 28
2600 N. Central Avenue, Suite 1400
Phoenix, Arizona 85004-3019
Email: cornele.overstreet@nlrb.gov

Nathan Higley
Field Attorney
300 Las Vegas Blvd. South, Suite 2-901
Las Vegas, NV 89101
nathan.higley@nlrb.gov

Jose Soto
301 Deauville St.
Las Vegas, NV 89106
jsoto@local501.org

/s/ Paul T. Trimmer
Paul T. Trimmer






















































