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I. PRELIMINARY STATEMENT

By Order dated April 22, 2015, the Board granted the Request for Review filed by the

Communication Workers of America, Local 6215 (“CWA” or “Union”) in this case. Both

parties filed briefs, respectively, in support of and opposition to the Board’s Order granting the

Request for Review.1 Pursuant to Section 102.67(g), ADT LLC (“ADT” or “Employer”) files

this supplemental brief to address a recent development with respect to the unit at issue.

First, the Employer requests the Board to take administrative notice of its own records.

On May 15, 2015, an employee in the voting unit filed an “RD” petition with Region 16 seeking

to decertify the CWA as their bargaining representative. The Regional Director designated this

newly filed petition as Case No. 16-RD-152333. The new petition, viewed in light of other

events up to this point, deserves consideration as the Board reaches a decision in this case.

Second, prior to the filing of the RD petition, employees in the bargaining unit presented

ADT an employee petition signed by more than fifty percent (50% and more) of the unit

employees, asking that ADT “withdraw recognition from this union immediately.” While ADT

had the opportunity to withdraw recognition based on this objective evidence, it did not.

In deciding not to withdraw, ADT followed the path it has tried to take in the Dallas-Fort

Worth unit for over 14 months, that is, the Board-preferred process allowing employees to “have

a voice” in a fair election, notwithstanding the Union’s repeated attempts to stall, delay and

foreclose that vote. Twice, ADT could have withdrawn recognition; instead, each time ADT

chose not to do so. Twice, ADT chose to follow the path that permits employees to express their

desire with respect to organization through an NLRB-supervised election and NOT through an

employer’s unilateral withdrawal of recognition. The Board should remand this case to the

1 ADT timely filed its Brief on May 6, 2015, with Region 16, copy attached at Exhibit A.
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Regional Director for Region 16 with an order to open the ballot boxes, count the ballots, and

take appropriate action thereafter.

II. SUPPLEMENTAL ARGUMENT

A. The Board Should Take Administrative Notice of Its Own Records

On May 15, 2015, employees in the bargaining unit filed an “RD” petition, Case

No. 16-RD-152333 with Region 16 seeking to decertify the CWA as their bargaining

representative. The Region has commenced processing of this petition; a process that one would

hope would lead to a quick election on the decertification issue. A quick election, however, was

obviously not to be for the current RM petition before the Board:

February 3, 2014: Integration of ADT’s Union location with ADT’s acquired company,

Broadview, locations. (Tr. at 21-22.)

March 3, 2014: Faced with the Union’s demand for representation of employees at the

combined ADT/Broadview offices and with objective support raising a question

concerning representation (Tr. at 11), ADT files an RM petition, Case

No. 16-RM-123509.2

March 10, 2014: The CWA files a ULP charge, Case No. 16-CA-124152, with which,

despite ADT’s strong opposition, the Regional Director blocks the RM vote.

July 2, 2014: The Regional Director finds no merit to many of the allegations contained

in the ULP charge but issues a complaint in Case No. 16-CA-124152 on the remaining

allegations and will not approve a formal settlement agreement given ADT’s refusal to

agree to the “mandatory default language” the Regional Director wished to impose.

2 ADT earlier filed an RM petition on February 6, 2014, 16-RM-122067. Over ADT’s strong objection,
the Regional Director dismissed the RM asserting a contract bar existed.
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September 8, 2014: Given the Regional Director’s and then the General Counsel’s

position on settlement, the parties go on the record for the ULP hearing. There, ADT

proposes, and over the General Counsel’s and Charging party’s opposition, the

Administrative Law Judge orders on the record what is essentially a settlement without

the default language.

September 26, 2014: ADT posts the required notices as ordered by the Administrative

Law Judge to comply with the settlement.

November 25, 2014: The 60-day notice period expires. ADT takes down the posting on

or after this date.

January 9, 2015: The Region takes no action on the pending RM petition until this date

and not until contacted first by ADT’s counsel regarding the delay.

January 14, 2015: The Union files yet additional ULP charges; the Regional Director

does not block the election this time.

January 15, 2015: Via correspondence on this date, the Region sets January 27, 2015, as

the representation case hearing in the matter.

January 21, 2015: The Union files a Motion to Dismiss RM Petition arguing the

Employer’s objective considerations in support of the petition filed on March 3, 2014,

more than ten (10) months prior, were insufficient.

January 26, 2015: The Regional Director denies the Motion to Dismiss RM Petition; the

Union then requested the Regional Director to reconsider her denial of the Motion; the

Regional Director would not.

January 27, 2015: The first representation case hearing occurs.
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February 10, 2015: The Regional Director orders another hearing for February 19,

2015, citing the need for additional evidence.

February 19, 2015: The second hearing occurs, after which the parties file post-hearing

briefs.

March 9, 2015: The Regional Director issues the Decision and Direction of Election,

ordering a vote in the unit and setting an election for April 8, 2015.

March 20, 2015: The Union files a request for review with the Board.

April 8, 2015: The RM vote occurs; the votes are impounded.

April 22, 2015: The Board grants the Union’s Request for Review.

May 15, 2015: Petition 16-RD-152333 is filed.

May 22, 2015: Employer is advised by Region 16 that the Regional Director has blocked

processing of the decertification petition pending resolution of the RM petition in the

instant case.

The conclusion one must draw from the above timeline is clear. The Union has

attempted at every step of this proceeding to delay and avoid a secret ballot decision by

employees on the majority status of the Union. Although employees finally voted, many are

obviously frustrated with the repeated delays and then the impoundment of the votes; they have

taken matters into their own hands with Case No. 16-RD-152333.

We also note for the Board’s information that prior to filing the RD, the employee-

petitioner presented ADT with a petition, signed by a majority of unit employees, stating that

those employees no longer wanted Union representation and wanted ADT to withdraw

recognition. Given this objective evidence, ADT could have – but did not – withdraw

recognition from the Union. At the very least, ADT had an objective basis to file a new RM
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based on the employee petition provided to the company. The Board should re-affirm that a

withdrawal is not preferred, and processing another RD or RM is unnecessary and a waste of

time. There is a valid vote from an election free of taint that has already occurred, the results of

which are currently impounded. As a result, the Board should direct that the ballots (ballots now

in a ballot box from a four-location election from which NO objections were filed) should be

counted and the result – whatever that result may be – processed by the Regional Director. To

decide otherwise is to ignore the bedrock principle of prompt, free employee choice with respect

to Union representation.

B. Ordering A New Election Would Send The Wrong Message To Employers Faced

With The Choice Of Filing An RM Or Withdrawing Recognition

As outlined in detail in ADT’s Brief on Review of Employer, ADT contends the

Regional Director’s Decision and Direction of Election was proper and should be upheld on

review. Moreover, part of ADT’s argument relies on the seminal Levitz Furniture Company, 333

NLRB 717 (2001). While addressed in the Brief on Review of Employer, several of those

principles bear repeating here:

1. Prior to Levitz Furniture, the employer’s burden to support a withdrawal was one

of showing that employers harbor uncertainty or even disbelief concerning the Unions’ majority

status.

2. Prior to Levitz Furniture, the employer’s burden to file an RM petition a required

a showing of a good-faith reasonable disbelief as to the Unions’ continuing majority status.

3. Levitz Furniture changed the landscape, a change rooted in a policy decision by

the Board.
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4. This policy choice consisted of two major prongs, the first being an increase in

the employer’s burden to justify a withdrawal such that an employer had to show with objective

evidence that the Union has actually lost the support of the majority of the bargaining unit

employees.

5. Commensurate with an increased burden to withdraw, the Board reduced the

employer’s burden on an RM to one of demonstrating a good-faith reasonable uncertainty as to

Unions’ continuing majority status.

6. The net effect of this clear policy shift is to more firmly state the Board’s

preference for Board-supervised secret ballot elections to determine questions of representation

and conversely the Board’s dislike for employer withdrawals of recognition based on non-secret

ballot evidence of a loss of employee support for a Union.

At every stage of this case, ADT has done nothing but attempt to take the NLRB at its

word, that is, to follow clearly established Board policy. In other words, ADT has attempted to

allow employees to express their preference as to union representation in a secret ballot election

in lieu of taking advantage of the situation with a unilateral withdrawal of recognition. This

deference to the wisdom and policy of the Board has occurred not just once in this matter, but

twice – before the filing of the RM in the first instance and now with ADT’s decision not to act

on the objective evidence presented to it.

ADT recognizes that the doctrines of accretion and integration provide the controlling

principles in this matter. However, ADT asserts, and asserts very strongly, that any decision by

the Board in this matter other than to count the votes already in the ballot box from the RM vote

would fly in the face of clear and rational Board policy. Indeed, any decision other than to

uphold the Regional Director’s decision that a question concerning representation existed in this
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case would create a perverse incentive. To the point, the Board should consider the impact of its

decision in this matter on future cases where employers face the very choice ADT faced, more

specifically, faced twice. If the Board were to grant the Union’s request to overturn the Regional

Director’s Decision and Direction of Election and dismiss the Petition, future employers having

objective evidence of a loss of majority support for a union will choose to ignore the Board and

its policy. Instead, employers very well might choose to rely more readily on the alleged

objective evidence in their possession to withdraw recognition from a union rather than submit

its employees to yet another shift in Board policy and the vagaries of a process that allows

unions to “game” the system to avoid the very secret ballot elections the Board asserts as

preferred policy. Surely, this is not a result the NLRB desires.

III. CONCLUSION

ADT requests that the Board take judicial notice of all that has occurred with this petition

including the recently filed RD petition. In addition, ADT has followed twice the spirit of Levitz

Furniture and the clearly established Board policy therein. Deferring to the Board’s preference

for secret ballot elections, ADT chose – twice – not to unilaterally withdraw. Moreover, the

potential impact on employers, employees and their unions in future cases demands careful

inquiry into the ramifications that will follow if the Board elects to dismiss the Petition and not

count the votes in this matter. Therefore, ADT respectfully requests that the Board proceed by

ordering a counting of the ballots and that the result, whatever that result may be, should be

processed by the Regional Director.
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Dated this the 22nd day of May 2015.

Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

James H. Fowles, III

1320 Main Street, Suite 600
Columbia, SC 29201
803-799-6069 (telephone)
803-254-6517 (facsimile)



CERTIFICATE OF SERVICE

This is to certify service of the above and foregoing EMPLOYER’S

SUPPLEMENTAL BRIEF AND REQUEST FOR ADMINISTRATIVE NOTICE by

electronic mail to the below indicated counsel of record for the Union and by electronic filing to

the Regional Director for Region 16 on this the 22nd day of May 2015.

David Van Os, Esq.
David Van Os & Associates, P.C.
8705 Shoal Creek Boulevard, Suite 116
Austin, TX 78757
dvo@vanoslaw.com

Martha Kinard
Regional Director
National Labor Relations Board
Region 16
819 Taylor St. Rm. 8A24
Fort Worth, TX 76102-6107
Martha.kinard@nlrb.gov

____________________________
James H. Fowles, III

1320 Main Street, Suite 600
Columbia, SC 29201
803-799-6069 (telephone)
803-254-6517 (facsimile)
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I. STATEMENT OF THE CASE

ADT, LLC (“ADT” or the “Company” or the “Employer”) files this brief pursuant to

Section 102.67(g) of the National Labor Relations Board’s (the “NLRB” or “Board”) Rules and

Regulations, in response to the Board’s order granting the Union’s request for review of the

Regional Director’s Decision and Direction of Election dated March 9, 2015. (See attached

Exhibit A.) The sole basis for the Union’s request for review is its erroneous contention that the

Regional Director’s decision “is a clear departure from officially recorded Board precedent,

namely Levitz Furniture Company, 333 NLRB 717 (2001).” (See attached Exhibit B, p. 1.)

Contrary to the Union’s claims, the RM petition in this case is supported by more than

“speculation.” As the Regional Director correctly found, an election is warranted because:

[D]ue to the Employer’s 2010 acquisition of another security systems company
providing services in the Dallas/Fort Worth area, Broadview, as well as a
subsequent 2014 restructuring of its facilities, locations, and employees, [. . .] the
Union’s continued majority status among such unit, is no longer clear.

(See Exhibit A, p. 1.)

This is not a case involving ordinary employee turnover, or the mere hiring of a few new

employees. The critical facts in this case are undisputed. As a result of the above-mentioned

restructuring of the Company’s Dallas/Fort Worth area operations in 2014, an existing group of

historically unrepresented employees has been consolidated with a smaller group of employees

represented by the Union. The Union has stipulated that the consolidated group is an appropriate

unit for purposes of collective bargaining. However, the Union has no basis in fact or in law for

a presumption of majority status with regard to the new unit. Under the Board’s well-established

accretion analysis, the Union lost majority status when the larger group of unrepresented

employees merged with the smaller group of unionized employees.
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In its request for review, the Union entirely ignores the Board’s accretion doctrine,

instead pursuing an illogical theory that the Regional Director’s decision is a departure from the

Board’s holding in Levitz because there is no “objective evidence” of the Union’s loss of

majority status.

Notwithstanding the fact that Levitz did not involve an accretion and therefore does not

directly control the legal analysis in this case, as explained below the Regional Director’s

direction of an election here is entirely consistent with the Board’s reasoning and holding in

Levitz.1 For all of these reasons, the Board should affirm the Regional Director’s Decision and

Direction of Election.

II. FACTUAL AND PROCEDURAL BACKGROUND

A. General Background and Acquisition of Broadview.

The Company installs and maintains residential and small business security systems. At

issue in this case are ADT’s facilities in the Dallas/Fort Worth area (“DFW”). Before the

Company acquired one of its competitors (Broadview), ADT’s DFW operations included two

facilities: one in Carrollton and one in Haltom City. The Union represented the service

technicians and installers at the Carrollton and Haltom City facilities under a collective

bargaining agreement with ADT. When Tyco, ADT’s former parent company,2 acquired

Broadview in about May 2010, ADT took over Broadview’s facilities located in Mesquite,

Irving, and South Loop. The service technicians and installers at the former Broadview facilities

were not represented by a union either before or after the acquisition.

1 The Regional Director’s decision is also consistent with related guidance set forth in the
Board’s Casehandling Manual. See NLRB Casehandling Manual, Section 11042 (“The Regional
Director should process a RM petition based on a prima facie showing of objective
considerations that a union has lost its majority status[…]”).

2 ADT and Tyco are now separate companies.
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B. February 2014 Reorganization/Integration of Offices and Consolidation of
Represented and Unrepresented Employee Groups.

In February 2014, subsequent to the acquisition of Broadview, ADT reorganized its

facilities in DFW. The Company closed its Mesquite, Irving, and South Loop facilities, and also

closed its original Carrolton facility. The Company opened a new facility in Carrolton, as well

as new facilities on Trinity Road in Ft. Worth, Texas (“Trinity”) and Tyler, Texas. The

Company continued to operate its Haltom City facility in its original location.

As a result of the reorganization, the smaller group of unionized ADT employees and the

larger group of non-union, former Broadview employees were combined and redistributed

among the Haltom City facility and the three new facilities in Carrolton, Trinity and Tyler.

Following the reorganization, ADT employed both unionized and non-union installers as well as

unionized and non-unionized service technicians at Haltom City and at the new Trinity,

Carrolton and Tyler facilities. The Union claimed to represent only the unionized employees at

Haltom City and at the new Trinity, Carrolton and Tyler facilities. The Company has continued

to apply the terms of the collective-bargaining agreement to the unionized employees.

C. The RM Petition and the Union’s Motions to Dismiss.

Shortly after completing the integration of its DFW offices, on March 3, 2014, ADT filed

an RM petition based on good-faith uncertainty as to the Union’s continued majority status.

ADT requested that the Board conduct an election among a unit of “[a]ll install and service

technicians at ADT’s Carrollton, Tyler, Trinity, and Haltom City facilities in the Dallas/Fort

Worth area.”

The Union did not stipulate that the petitioned-for unit was appropriate, but filed an

unfair labor practice charge that blocked the processing of the petition. The Region dismissed
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the charge allegations in part. The remaining allegations were resolved in compliance

proceedings pursuant to a Board settlement agreement.

Thereafter, the NLRB held a representation hearing in this matter on January 27, 2015.

Shortly before the hearing, the Union filed a motion to dismiss the RM petition based on a theory

that the processing of the petition was improper under the Board’s holding in Levitz. The

Regional Director denied the Union’s motion. Following the hearing and receipt of the parties’

respective post hearing briefs, the Regional Director determined additional evidence was

necessary to resolve the issues and reopened the hearing to receive additional evidence. The

reopened hearing continued and concluded on February 19 and 20, 2015.

At the reopened hearing, the Union contended the bargaining unit should not include (1)

the non-union employees formerly employed by Broadview; and (2) new employees who had

been hired since the February 2014 reorganization. The Union renewed its motion to dismiss the

petition, claiming the Company lacked a sufficient basis to question the Union’s majority status

under Levitz. On the final day of the hearing, the Union stipulated the petitioned-for unit is an

appropriate unit. (See Exhibit B, p. 3.)

D. The Regional Director’s Decision and Direction of Election.

On March 9, 2015 the Regional Director issued a Decision and Direction of Election

(D&DE). The Regional Director denied the Union’s motion to dismiss on the basis that the

Company has provided sufficient evidence to support the processing of the petition. (See Exhibit

A, p. 3.) Among other things, the Regional Director found that the petitioned-for unit is an

appropriate unit because:

The overwhelming weight of the evidence supports, and the parties have in fact
stipulated, that the technicians covered by the collective-bargaining agreement
and the technicians to whom the Employer does not apply the terms of the
agreement share a significant community of interest, including the same or similar
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skills, functions, and work; common grouping and supervision within the
Employer’s operation; functional integration within the Employer’s operation;
frequent interaction and interchange; and same or similar compensation and
benefits. The record evidence, in fact, reflects that aside from application of
select provisions of the collective-bargaining agreement that call for different
wages, overtime, and a few other provisions, there are no differences among the
Employer’s technicians.

(See Exhibit A, pp. 12-13.) The Regional Director ordered an election in the petitioned-for unit.

E. The Union’s Request for Review and the Election.

With the issuance of the Regional Director’s D&DE, an election was scheduled for

April 8, 2015. Prior to the election, the Union filed a request for review of the D&DE with the

NLRB in Washington, D.C. on about March 20, 2015. The election occurred as scheduled on

April 8, 2015, and given the Union’s pending request for review before the Board, the Regional

Director impounded the ballots from the vote. The Board subsequently issued an order granting

the Union’s request on April 22, 2015.

III. LEGAL ARGUMENT

A. No Substantial Question Exists Regarding the Propriety of the Regional
Director’s Determinations and Direction of an Election.

Member Miscimarra has aptly summarized the critical facts and controlling legal analysis

in this case:

Member Miscimarra would deny review in this case, which involves an RM
petition filed by the Employer that acquired a new company and its employees,
where a subsequent consolidation effectively eliminated the prior bargaining unit
of installation and service technicians. The Union-represented employees now
work in four facilities where they are greatly outnumbered by employees who
have not previously been represented by the Union and to whom the collective
bargaining agreement has never been applied. Member Miscimarra believes there
is no substantial question regarding the Regional Director’s determination that the
petitioned-for unit (consisting of installation and service technicians at the four
currently existing facilities) is appropriate, or regarding the appropriateness of an
RM petition and election in these circumstances. Levitz Furniture, 333 NLRB
717, 723 (1998) (holding that “Board-conducted elections are the preferred way to
resolve questions regarding employees’ support for unions” and “we shall allow
employers to obtain RM elections by demonstrating reasonable good-faith
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uncertainty as to incumbent unions’ continued majority status”) (emphasis in
original; footnote omitted).

(See Exhibit C at n. 1.)

As set forth above and below, the Regional Director’s decision is firmly grounded in the

established Board precedent that applies to the incontrovertible facts of this case. The Board

should affirm the Regional Director’s decision and remand the case to the Regional Director with

instructions to open and count the ballots cast in the election and certify the results.

B. The Board Should Affirm the Regional Director’s Decision Because It Is
Consistent with Applicable Principles of Accretion.

1. The Union Does Not Enjoy a Presumption of Majority Status Because the
Unionized Employees Do Not Comprise a Majority of the New Unit.

The relevant question in this case has always been whether the integration of the

historically unrepresented, majority group of former Broadview employees with the minority

group of unionized employees constitutes an accretion. See Nott Company, 345 NLRB 396, 400

(2005) (“An accretion analysis is ordinarily applied in situations involving consolidation of a

represented group with an unrepresented group.”) Established NLRB precedent prohibits a

finding of an accretion here because the Board will not accrete a new group of unrepresented

employees into a bargaining unit if the new group is equal to or outnumbers the existing unit.

See id.; see also Geo. V. Hamilton, Inc., 289 NLRB 1335, 1339 at n. 9 (1988).

Under the undisputed facts of this case, the Union cannot claim to enjoy a presumption of

majority status. The Board has held, “[W]here a new group of unrepresented employees is added

wholesale to an extant unit (e.g., through a purchase of a business), and that new group is equal

to or outnumber the extant group, there is a real basis for raising a question as to whether the

union is the majority choice in the new unit.” Nott Co., 345 NLRB at 401. (Emphasis added.)
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2. A Withdrawal of Recognition Based on the Union’s Loss of Majority Status
Would Not Be Unlawful.

Under applicable principles of accretion, ADT was privileged to withdraw recognition

from the Union following the February 2014 integration of unrepresented former Broadview

employees with ADT’s unionized employees in the DFW area, even though the Union claimed a

continued representational interest in only those employees who had been represented prior to

the consolidation. See Geo. V. Hamilton, 289 NLRB at 1339; see also Nott Co., 345 NLRB

at 401 (“Where there is an integration, but no accretion, an employer is not obligated to continue

to bargain with the union, even as to an existing group of employees.”)

C. The Board Should Affirm the Regional Director’s Decision Because It Is
Consistent with the Board’s Holding in Levitz.

1. An Employer May Lawfully Withdraw Recognition Where the Union No
Longer Enjoys a Presumption of Majority Support.

As explained above, ADT could have lawfully withdrawn recognition from the Union in

February 2014 based on the Union’s actual loss of majority status under an accretion analysis.

The same result follows under the Board’s holding in Levitz. See Levitz Furniture Co., 333

NLRB at 717 (an employer may lawfully withdraw recognition from an incumbent union “where

the union has actually lost the support of the majority of the bargaining unit employees.”)

2. A Board Election Is the Preferred Method of Testing Employees’ Support for
a Union.

ADT followed the Board’s preferred method for these situations. “The Board and the

courts have consistently said that Board elections are the preferred method of testing employees’

support for unions.” Levitz Furniture Co., 333 NLRB at 727. Given the Union’s claim that it

continued to represent a subset of the fully-integrated employees (i.e., only those employees who

had been represented by the Union prior to the consolidation), in accordance with Levitz the
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Company filed an RM petition to allow employees the freedom to express their choice as to the

Union’s representational claims through a Board-conducted election, rather than simply

withdraw recognition.

3. An Employer May Petition for an RM Election Based on a Showing of “Good
Faith Uncertainty” Regarding a Union’s Majority Status.

Having concluded based on an accretion analysis that the Union lacked majority status

after the February 2014 consolidation, ADT had a more than sufficient basis to satisfy the

Board’s minimum standard for the filing of an RM petition under Levitz. Once again, ADT

could have elected to withdraw recognition, but instead took the path preferred by the NLRB.

The Board in Levitz held that employers may obtain an RM election “by demonstrating

good-faith reasonable uncertainty (rather than disbelief) as to unions’ continuing majority

status.” Levitz Furniture Co., 333 NLRB at 717 (emphasis in original). The Board explained:

We adopt this standard to enable employers who seek to test a union’s majority
status to use the Board’s election procedures—in our view the most reliable
measure of union support—rather than the more disruptive process of unilateral
withdrawal of recognition.

Id. The effect of the Board’s holding was to lower the showing needed to support an RM

petition. Nothing in Levitz indicates that the Board has ever intended to bar an employer from

filing an RM petition based on evidence of an actual loss of majority support, in excess of the

“good faith uncertainty” required by Levitz.

4. An Employer May Petition for an RM Election Even With Evidence of
Actual Loss of Majority Status.

The Company’s filing of an RM petition under the facts of this case is wholly consistent

with the Board’s express holding that “[a]n employer with evidence of actual loss of majority

status can petition for an RM election rather than withdraw recognition immediately.” Levitz

Furniture Co., 333 NLRB at 726. (Emphasis added.)
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Under applicable principles of accretion the Union indisputably lost majority status when

the unrepresented Broadview employees were integrated with the smaller group of unionized

employees. Contrary to the Union’s unsupported claims, Levitz does not require any further

evidence to establish a basis for questioning the Union’s status and thus supports not only ADT’s

actions, but the RM election path most favored by the Board.

D. The Union Misinterprets and Misapplies Board Precedent.

1. Levitz Does Not Strictly Limit or Prescribe the Kinds of Evidence That Will
Support an RM Petition.

Relevant Board precedent plainly contradicts the Union’s implicit argument that only

certain forms of evidence are acceptable to support the filing of an RM petition under Levitz. To

the contrary, the Board has directed that “[t]he regional offices should take into account all of the

evidence which, viewed in its entirety, might establish uncertainty as to unions’ continued

majority status.” Levitz Furniture Co., 333 NLRB at 728. (Emphasis added.)

The undisputed fact that a majority group of unrepresented employees cannot be accreted

to a minority group of unionized employees under longstanding Board law provides ample

evidence to establish that the Union lacks majority status here. The Union’s claims regarding an

alleged lack of “evidence of employee opposition to the incumbent Union”3 are irrelevant and

should be accorded no weight.

2. The Union’s Argument That the Petition Is Supported By Mere
“Speculation” About New Employees Fails Because a “Turnover” Analysis
Does Not Apply Here.

The Board should reject the Union’s attempts to characterize the February 2014

consolidation of ADT’s unionized operations with a previously existing, larger group of

unrepresented employees as mere “turnover” within an established bargaining unit.

3 (See Exhibit B, p. 1.)
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“In the turnover situation, there has been normal turnover, and the Board is not willing to

presume that the new employees are opposed to union representation.” Nott Co., 345 NLRB at

401. As in Nott Co., however, “this case does not involve a mere expansion or enlargement of

existing operations requiring the hiring of new employees. Rather, it involves the addition of a

new group with a history of separateness.” Id.

A turnover analysis is inapplicable to the undisputed facts of this case. The Union’s

claim that the Company’s RM petition is based only on “a speculation that employees newly

added to the bargaining unit do not support the Union,” distorts the facts and willfully ignores

applicable principles of accretion under longstanding Board law. In any given bargaining unit

that at some point in the past has voted for representation, the Board presumes majority support.

ADT notes that it is not only logical but also consistent with principles of accretion that the

converse presumption is valid—i.e., that a majority of a group of non-represented employees

does not support a union. When the larger non-represented group is combined with the smaller

represented group, a question concerning representation exists and an RM petition is the Board’s

preferred course of action, notwithstanding the employer’s right to withdraw recognition.

3. A Current Collective-Bargaining Agreement Will Not Bar a Withdrawal of
Recognition Where There Has Been a Substantial Increase in Personnel.

To the extent the Union implies that the potential existence of a collective-bargaining

agreement covering unionized employees could support a dismissal of the RM petition, Board

law offers no support for the Union’s theory in this regard.4

4 In its request for review, the Union alleges the parties’ collective-bargaining agreement
renewed by its terms around May 2014. (See Exhibit B, pp. 4-5.) The issue of whether a
collective-bargaining agreement renewed after the filing of the RM petition is not relevant to any
material issue in the pending proceedings. Nor has the Union even claimed that the alleged
renewal is relevant to any issue before the Board.
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Where “the unit itself has undergone a substantial change” as a result of the consolidation

of a majority group of unrepresented employees with a minority group of represented employees,

and there is no showing that the union represents a majority in the new unit, “there is no

obligation to recognize that union. Nor does the existence of the contract require a different

result.” Nott Co., 345 NLRB at 401 (“Although a contract will bar a question concerning

representation (qcr) in the same unit, it will not bar a qcr in a different unit.”); see also

Renaissance Center Partnership, 239 NLRB 1247, 1248 (1979) (“The Board, for example, will

entertain a petition during the certification year when there occurs a radical fluctuation in the size

of the bargaining unit within a short period of time and consequently the majority status of the

certified representative can no longer reasonably be presumed.”)

E. The Board Should Disregard the Union’s Gratuitous References to Irrelevant
Proceedings and Extraneous Issues.

The Union’s request for review includes multiple references to irrelevant matters and

issues, including unnecessary, extensive discussion of “a breach of contract complaint filed by

the Union against ADT in the U.S. District Court for the Northern District of Texas.” (See

Exhibit B, p. 6.) The Union makes a specious claim that it merely references the pending civil

action “[f]or the purpose of a document foundation” relating to objective evidence in support of

the RM petition, which the Union asserts was attached to the Company’s motion to dismiss the

civil complaint and not available until after the conclusion of the representation hearing. (See

id.)

The Union claims that evidence submitted in the pending civil case:

confirmed the Union’s justifiable supposition, just as ADT had informed the
Union in an email of February 5, 2014, that the submission was based solely on a
headcount of employees newly integrated into the recognized scope of the
bargaining unit and contained zero objective evidence that any of the newly
integrated employees did not support the Union.
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(See Exhibit B, pp. 6-7.) (Emphasis added.)

The Union has no legitimate basis for raising the pending civil matter in its request for

review. To the extent the Union claims to present previously unavailable evidence acquired in

the course of the civil proceeding, such a claim is belied by the Union’s admission that the

previously unavailable evidence did no more than reaffirm what the Company had already stated

to the Union in an email prior to the conclusion of the representation hearing. The Board should

disregard the Union’s irrelevant and improper references to the pending civil litigation.

The Board should also disregard the Union’s gratuitous and irrelevant references to the

Company’s alleged failure to apply the collective-bargaining agreement to employees other than

the unionized employees post-consolidation; as well as the Union’s irrelevant references to an

unfair labor practice charge based on the Union’s theory of an alleged unlawful “withdrawal of

recognition” during the pendency of these representation proceedings. (See Exhibit B, p. 9.)

The Union makes no claim that these allegations have any bearing on the sole issue before the

Board on review; namely, whether the Regional Director properly determined there is sufficient

evidence to support the processing of the RM petition.

F. The Board Should Affirm the D&DE and Remand the Case to the Regional
Director with Instructions to Count the Ballots and Certify the Election Results.

The Union’s illogical arguments demonstrate that it knows it lacks majority status among

the new unit of combined employees. The Union admits it never claimed to represent the former

Broadview employees in DFW prior to their consolidation with the unionized employees. (See

Exhibit B, p. 8.) Even in the instant representation proceeding, the Union has contended that the

bargaining unit should include neither “those employees whom the Employer has been hiring

since early 2014,” nor “the employees who previously were employed by a business entity or

organization known as Broadview.” (See Exhibit D, p. 8.) It was not until almost one (1) full
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year after the petition was filed, on the third day of the representation hearing in February 2015,

that the Union ceased its apparent efforts to engage in selective representation of only the

previously-unionized service technicians and installers within the integrated group, and finally

stipulated that the petitioned-for unit of all DFW service technicians and installers is an

appropriate unit. (See Exhibit E, p. 253.)

The Union now asks the Board to ignore the fact that a majority of the stipulated

appropriate unit are employees who have never been represented by the Union. The Union

contends no election should have been held here—and therefore the impounded ballots should

not be counted—because there is no “objective evidence” that the Union does not have the

support of a majority of employees in the consolidated group. Yet the Board through its well-

settled principles of accretion has recognized that union representation cannot be forced upon a

majority group of historically unrepresented employees in violation of the Act, because “in such

circumstances, the numbers cannot be ignored.” See Nott Co., 345 NLRB at 401. (Emphasis

added.)

The absurdity of the Union’s position is evident when one considers the fact that the

impounded election ballots comprise the very “objective evidence” the Union claims does not

exist. A tally of the votes from the recent NLRB election will definitively show whether a

majority of employees in the integrated group support the Union. Yet, the Union does not want

to examine the direct evidence that would prove (or refute) its claim of majority status. On the

basis of a factually and legally unsupported claim of majority status, the Union requests that the

Board order the Region to refrain from confirming whether it has majority status. The Union’s

position is not only irrational; it is destructive to the very foundation of the Act—employee

choice. The Board has held that “although industrial stability is an important policy goal, it can
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be trumped by the statutory policy of employee free choice. That policy is expressly in the Act,

and indeed lies at the heart of the Act.” Nott Co., 345 NLRB at 401. (Emphasis in original.)

No harm can result from a ballot count. If the Union does enjoy majority status despite

“the numbers,” a ballot count will reinstate that presumption. If the Union does not have the

support of a majority of employees, a ballot count will vindicate the statutory right of free

choice. The Board should affirm the Regional Director’s D&DE and order that the employees’

votes must be opened and tallied, and the results of the election certified.

IV. CONCLUSION

Contrary to all applicable NLRB authority including Levitz, the Union would have the

Board find that it has somehow retained majority status such that the RM petition should be

dismissed. In essence, the Union urges the Board to ignore longstanding precedent to find that a

majority group of historically unrepresented employees has been accreted to a minority group of

unionized employees. The Union’s position completely ignores facts that at a minimum raise a

question concerning representation and fully warrant ADT’s thoughtful adoption of the Board’s

preferred course of action – an RM petition and associated vote. The Board should thus decline

the Union’s invitation to disregard the existence and application of the Board’s accretion

doctrine, and reject the Union’s mischaracterization of Levitz. Accordingly, ADT respectfully

requests that the Board affirm the Regional Director’s decision and direct an election among all

employees in the petitioned-for unit.
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Dated this the 6th day of May 2015.

Respectfully submitted,

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

James H. Fowles, III

1320 Main Street, Suite 600
Columbia, SC 29201
803-799-6069 (telephone)
803-254-6517 (facsimile)
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