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On May 28, 2004, the National Labor Relations Board
issued its Decision and Order in this case,' finding that.
in 1998, the Respondent violated Section 8(a)(3) and (1)
of the Act by refusing to reinstate 10 strikers who made
unconditional offers to return to work and by refusing to
consider for employment and to hire 4 union members
who applied for jobs. In that decision, the Board dis-
missed complaint allegations that the Respondent vio-
lated Section 8(a)(3) and (1) by refusing to consider and
to hire 15 other job applicants. The Board also dismissed
complaint allegations that the Respondent violated Sec-
tion 8(a)(5) and (1) of the Act by withdrawing recogni-
tion from Plumbers and Pipefitters Local 357, United
Association of Journeymen and Apprentices of the
Plumbing and Pipefitting Industry of the United States
and Canada, AFL-CIO (the Union), refusing to furnish it
with information, and making unilateral changes.

On July 14, 2004, the General Counsel filed a motion
for reconsideration, and on July 16, 2004, the Union filed
a motion for reconsideration. The General Counsel’s and
the Union’s motions request that the Board reconsider its
finding that the Respondent did not violate Section
8(a)(5) and (1). The Respondent filed an opposition to
the motions for reconsideration, the AFL—CIO filed an
amicus brief in support of the motions for reconsidera-
tion, and the Respondent filed an opposition to the AFL—
CIO’s brief.

In finding that the Respondent’s withdrawal of recog-
nition from Local 357 on July 22, 1998, did not violate
Section 8(a)(5) and (1), the Board relied on the judge’s
finding that Local 357 did not succeed to Local 337’s
bargaining rights’® after Locals 337 and 513 merged to

' 341 NLRB 1084.

2 In 1991, the Respondent agreed to recognize and bargain with
Plumbers and Pipefitters Local 337, United Association of Journeymen
and Apprentices of the Plumbing and Pipefitting Industry of the United
States and Canada, AFL~CIO.
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form Local 357.> The Board has held that an employer’s
obligation to recognize and bargain with an incumbent
union continues following the union’s merger or affilia-
tion unless either (1) the union’s members were not af-
forded an opportunity to vote, with adequateé due process
safeguards, regarding the merger or affiliatibn, or (2) the
organizational changes resulting from the merger or af-
filiation were so dramatic that the postaffiliation union
lacked substantial continuity with the preaffiliation un-
ion.* The judge found, and the Board agreed, that the
merger of Locals 337 and 513 to form Local 357 did not
satisfy the first prong of this test, the “due process” stan-
dard, because Local 337's members were not given an
opportunity to vote on the merger.’

In support of the motions for reconsideratjon, the Gen-
eral Counsel, the Union, and amicus AFL-CIO argue
that the due process standard for union mergers is not
viable in light of the Supreme Court’s decision in NLRB
v. Financial Institution Employees Local 1182 (Seattle-
First National Bank), 475 U.S. 192 (1986). In its opposi-
tion, the Respondent contends that the Board properly
affirmed the judge’s decision applying controlling Board
precedent and that reconsideration of the Board’s deci-
sion is unwarranted. )

The National Labor Relations Board has 'delegated its
authority in this proceeding to a three-member panel.

The Board has considered its prior decision, the
judge’s decision, and the record in light of the General
Counsel’s and the Union’s motions for reconsideration,
the AFL-CIO’s amicus brief, and the Respondent’s op-
position to the motions and its opposition to the amicus
brief, and has decided to grant the motions for reconsid-
eration and take further action for the reaspns set forth
below. !

! The dismussals of the other 8(a)(5) allegations, regarding unilateral
changes and refusal to provide information, were premised on the find-
ings that the Respondent’s withdrawal of recognition was lawful and
that Local 357 did not succeed to Local 337's bargaining rights

* See Sullivan Bros. Printers, Inc., 317 NLRB 361, 562 (1995), enfd.
99 F.3d 1217 (Ist Cir 1996); Minn-Dak Farmers Cooperative, 311
NLRB 942, 944-945 (1993), enfd. 32 F 3d 390 (8th Cir 1994); May
Department Stores Co , 289 NLRB 661 (1988), enfd. 897 F 2d 221 (7th
Cir 1990), cert. dented 498 U.S. 895 (1990); F. W. Wodlworth Co., 285
NLRB 854 (1987), enfd. mem. 892 F 2d 1041(4th Cir 1989).

* The Respondent did not contend before the judge, nor does it argue
to the Board, that the organizational changes resulting from the merger
were so dramatic that Local 357 lacked substantial continuity with
Local 337. The burden to make such a showing 1s on the party seeking
to avoid its bargaining obligation CPS Chemical Co., 324 NLRB 1018,
1020 (1997), enfd. 160 F.3d 150 (3d Cir. 1998); Sullivan Bros. Print-
ers, supra, 317 NLRB at 562, Minn-Dak Farmers Cooperative, supra,
311 NLRB at 945. Thus, the 1ssue of whether Local 357 lacked sub-
stantial continuity with Local 337 1s not before us.
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I. DUE PROCESS REQUIREMENT

In our recent decision in Raymond F. Kravis Center
for the Performing Arts, 351 NLRB No. 19 (2007), we
found that the Board’s due process requirement for union
affiliations and mergers could not be sustained in light of
the Supreme Court’s decision in Seattle-First, supra. In
Seattle-First, the Court held that the Board lacked au-
thority to discontinue an employer’s obligation to recog-
nize a union as a result of its affiliating with another un-
1on, unless the Board determined that the affiliation
raised a question concerning representation. In Kravis,
supra, we found that failure to provide union members an
opportunity to vote, with adequate due process safe-
guards, regarding a merger or affiliation does not raise a
question concerning representation. We, therefore, over-
ruled our prior precedent and held that, following a union
merger or affiliation, an employer’s obligation to recog-
nize and bargain with the union continues regardless of
whether the merger or affiliation was conducted in a
manner that complied with due process requirements
prescribed in our previous cases. Consequently, in view
of our decision in Kravis, we grant the General Counsel’s
and Local 357’s motions for reconsideration and, con-
trary to our prior decision in this case, reverse the judge’s
finding that the lack of a membership vote on the union
merger relieved the Respondent of its obligation to rec-
ognize and bargain with Local 357.%

II. ALTERNATIVE RATIONALES

The judge set forth alternative rationales for his dis-
missal of the allegations that the Respondent violated
Section 8(a)(5). In our prior decision, we adopted his

¢ Application of our ruling in Kravis to the present case is consistent
with the principle that a decision changing existing law or policy 1s
given retroactive effect unless retroactive application would cause
“manifest injustice " NLRB v Bufco Corp., 899 F.2d 608, 611 (7th" Cir
1990) Since the Supreme Court’s 1986 decision n Seattle-First, the
Board, aside from its prnior decision in the present case, has refrained
from relying on a union’s failure to meet the due process standard as a
basis for finding that the employer lawfully withdrew recognition from
the union. Indeed, in a number of cases, the Board expressly noted, but
declined to pass on, the question of whether it possessed authority to
impose the due process requirement in licht of Seattle-First. Sullivan
Bros. Printers, Inc, supra, 317 NLRB at 562 fun. 2; Paragon Pamnt
Corp, 317 NLRB 747, 748 (1995), enfd. mem. 90 F.3d 591 (D.C. Cir.
1996); May Department Stores Co., supra, 289 NLRB at 665 fn 16;
Hammond Publishers, Inc., 286 NLRB 49, 50 fn. 8 (1987). Thus, the
Respondent could not have justifiably relied on the due process stan-
dard as a well-settled requirement when it withdrew recognition from
Local 357 in 1998. Accordingly, application of our ruling in Kravis to
the present case would not cause manifest injustice Further, n view of
Seattle-First’s holding that the Board lacks authority to discontinue an
employer’s obligation to recognize a union because of the union’s
affiliation with another union unless the Board finds that the affiliation
raised a question concemng representation, we cannot refrain from
applying Kravis in the present case

dismissal of these allegations solely on the basis of his
finding that the union merger failed to satisfy the due
process standard, and we found it unnecessary to pass on
his other rationales, to which the General Counse!l and
the Union also excepted. Therefore, we must address
these rationales here. Initially, we shall set forth the facts
underlying the alleged 8(a)(3) violations and the related
legal issues.

III. FACTS

Local 337 began organizing the Respondent’s plumb-
ers and pipefitters in 1990. On April 24, 1990, Local 337
demanded recognition from the Respondent, claiming
that it represented a majority of the unit employees and
offering to demonstrate proof of majority status to an
agreed-upon third party. On December 13, 1990, the
General Counsel issued a complaint alleging that, by
April 24, 1990, a majority of umt employees had desig-
nated Local 337 as their collective-bargaining representa-
tive, but that the Respondent had committed numerous
violations of Section 8(a)(1) and (3) which were so seri-
ous that the possibility of conducting a fair election was
slight. Accordingly, the complaint alleged that the em-
ployees’ sentiments regarding representation would be
better protected by ordering the Respondent to recognize
and bargain with Local 337. On July 30, 1991, the par-
ties resolved the complaint by entering into an informal
settlement agreement in which the Respondent agreed,
among other things, to “recognize and, upon request,
bargain” with Local 337 “as the exclusive collective bar-
gaining representative of the [unit] employees . . . with
respect to rates of pay, wages, hours, and other terms and
conditions of employment” and “if an understanding is
reached, embody it in a signed collective-bargaining
agreement.”

The parties thereafter engaged in bargaining but never
reached a contract. In fact, they had a contentious rela-
tionship that resulted in a number of unfair labor practice
complaints. In one such case, conceming events occur-
ring in 1995-1996, the Board found, among other things,
that the Respondent violated Section 8(a)(5) by making
unilateral changes, bypassing Local 337, refusing to fur-
nish mformation, and by engaging in overall bad-faith
bargaining.®

7 This allegation sought a Gisse! bargaining order NLRB v Gissel
Packing Co.,395U.S 575 (1969).

¥ Allied Mechanical Services, 332 NLRB 1600 (2001) In that case,
the Board also found that, i 1996, the Respondent violated Sec §(a)(3)
and (1) by threatening to discharge and by discharging striking employ-
ees and by refusing to reinstate strikers who made unconditional offers
to retumn to work. In a prior case, Allied Mechanical Services, 320
NLRB 32 (1995), enfd 113 F.3d 623 (6th Cir. 1997), the Board found
that, in 1993, the Respondent violated Sec. 8(a)(3) and (1) by refusing
1o reinstate strikers who made unconditional offers to return to work
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As noted above, on March 1, 1998, Local 337 merged
with Local 513 to create Local 357. Following that
merger, the Respondent and Local 357 met for bargain-
ing nine times. On June 29, 1998, Local 357 requested
information, which the Respondent supplied only in
part.9 On July 22, 1998, the Respondent withdrew recog-
nition from Local 357, stating that the parties had an §(f)
relationship that it was free to terminate, and that the
Respondent had no obligation to bargain with Local 357,
as it had been formed from a merger of Local 337 and
another local. On August 1, 1998, the Respondent, with-
out notice to Local 357, revised its job application proce-
dure to require applicants to apply in person at its Kala-
mazoo office.

IV. 8(f) RELATIONSHIP

A. Judge’s Decision

Apart from his finding that the union merger did not
satisfy the due process requirement, the judge also found
that the Respondent and Local 337 had an 8(f) relation-
ship, which freed the Respondent to withdraw recogni-
tion from Local 357, Local 337’s putative successor. In
finding that the parties had an 8(f) relationship, the judge
noted that, under John Deklewa & Sons,'® a collective-
bargaining relationship in the construction industry is
presumed to be governed by Section 8(f), and the party
asserting a 9(a) relationship has the burden of proving it.
The judge rejected the General Counsel’s contention that
a 9(a) relationship was shown by the parties’ 1991 set-
tlement agreement, because that agreement did not ex-
pressly recite that Local 337 represented a majority of the
unit employees and because it made no reference to Sec-
tion 9(a). Additionally, in finding that the parties had not
intended to enter into a 9(a) relationship, the judge noted
that the only written recognitional proposal that Local
337 made during 1ts bargaining with the Respondent
stated that the Respondent recognized Local 337 “consis-
tent with Section 8(f)” of the Act.

The judge also rejected the General Counsel’s conten-
tion that, because Local 337 demanded recognition from
the Respondent as a majority representative and the Gen-

Additionally, 1n 1997, the General Counsel 1ssued a complaint alleging
that the Respondent violated Sec. 8(a)(S) by engaging in unilateral
actions and refusing to provide information. As to that 1997 complaint,
the parties entered into an informal settlement agreement on February
5, 1998, under which the Respondent agreed to bargam with Local 337,
furnish relevant information, and not make unilateral changes.

? The Respondent failed to provide Local 357 with lists of (a) all of
the Respondent’s licensed plumbers within Michigan, with current
wages; (b) all of the Respondent’s welders who were carbon-steel
certified, and (¢) all of the Respondent’s welders who were stainless-
steel certified

19282 NLRB 1375 (1987), enfd. sub. nom. Jron Worker Local 3 v.
NLRB, 843 F.2d 770 (3d Cir. 1988), cert. denied 488 U S 889 (1988)

(V3]

eral Counsel’s 1990 complaint alleged that Local 337
represented a majority of the unit employees, the Re-
spondent necessarily acceded to Local 337’s majority
status by entering into the 1991 settlement agreement
resolving the complaint. The judge reasoned that the
complaint had not alleged that the Respondent’s failure
to grant Local 337’s demand for recognition constituted a
violation of Section 8(a)(5). Rather, the complaint sought
a bargaining order as a remedy for alleged 8(a)(3) viola-
tions. Additionally, the settlement agreement did not
withdraw the Respondent’s answer, which had denied the
allegation that Local 337 represented a ma‘jority of unit
employees.

B Legal Principles \

In determining whether the relationship: between the
Respondent and Local 337 was governed by Section §(f)
or Section 9(a), it is useful to review the distinctions be-
tween the two types of relationships. In Madison Indus-
tries,' the Board recently described the respective rights
and obligations created by 8(f) and 9(a) relationships as
follows:

Section 8(f), subparagraph (1) permits unions and
employers in the construction industry!to enter into
collective-bargaining agreements without the union
having to establish that it has the support of a major-
ity of the employees in the covered unit. The provi-
sion therefore creates an exception to Section 9(a)’s
general rule requiring a showing of majority support
of unit employees for the union. Section 8(f) also
creates an exception to the general rule that an em-
ployer and a union lacking majority support of unit
employees commit unfair labor practices by entering
into a bargaining relationship with respect to those
employees.

The distinction between a union’s representative
status under Section 8(f) and under Section 9(a) is
significant because an 8(f) relationship may be ter-
minated by either the union or the eniployer upon
the expiration of their collective-bargaining agree-
ment. John Deklewa & Sons, 282 NLRB 1375,
1386-1387 (1987), enfd. sub nom. [ron Workers Lo-
cal 3 v. NLRB, 843 F.2d 770 (3d Cir. 1988). By con-
trast, a 9(a) relationship (and the associated obliga-
tion to bargain) continues after contrast expiration,
unless and until the union 1s shown to have lost ma-
jority support. Levitz Furniture Co., 333 NLRB 717
(2001). Similarly, an 8(f) contract does not bar a rep-
resentation petition under Section 9, while a contract

"' 349 NLRB No. 114 (2007)
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made with a 9(a) representative does bar such a peti-
tion. Deklewa, supra at 1387.

The Deklewa Board recognized that a Congres-
sional objective in enacting this provision in Section
8(f) was to “lend stability to the construction indus-
try while fully protecting employee free choice prin-
ciples.” Id. at 1388. In furtherance of this objective,
Deklewa adopted a rebuttable presumption that a
bargaining relationship in the construction industry
was established under Section 8(f), and placed the
burden of proving that the relationship instead falls
under Section 9(a) on the party making that asser-
tion. Id. at 1385, fn. 41. In so doing, however, Dek-
lewa did not foreclose an 8(f) representative from
achieving 9(a) status.['?]

In Golden West Electric,13 the Board summarized the
standards under which a construction industry union can
prove that a construction industry employer has voluntar-
ily recognized the union as a 9(a) majority representative
of the employees in question:

[A] union can establish voluntary recognition by show-
ing its express demand for, and an employer’s volun-
tary grant of, recognition to the union as bargaining
representative based on a contemporaneous showing of
union support among a majority of employees in an
appropniate unit. Brannan Sand & Gravel Co., 289
NLRB 977, 979-980 (1988); American Thoro-Clean,
283 NLRB 1107, 1108-1109 (1987). Further in J & R
Tile, 291 NLRB 1034, 1036 (1988), the Board held
that, to establish voluntary recognition, there must be
positive evidence that a union unequivocally demanded
recognition as the employees’ 9(a) representative and
that the employer unequivocally accepted it as such.["]

In Staunton Fuel & Material” the Board held that
9(a) status may be established solely by the terms of a
written agreement if the agreement unequivocally indi-
cates that: (1) the union requested recognition as the ma-
jority or 9(a) representative of the unit employees; (2) the
employer recognized the union as the majority or 9(a)
bargaining representative; and (3) the employer’s recog-
nition was based on the union’s having shown, or having
offered to show, evidence of its majority support. Fur-
ther, as the Board observed in Madison Industries, “[t]he
parties” failure to specifically refer to Section 9(a) in the

2349 NLRB No 114, slip op at 2-3, footnotes omitted.

13307 NLRB 1494 (1992).

4307 NLRB at 1495.

335 NLRB 717, 719-720 (2001). Chairman Battista and Member
Schaumber did not participate in Staunton Fuel and no party here has
sought its reversal. Accordingly, they express no opwmion on whether
that case was correctly decided.

recognition clause of their agreement is not necessarily
fatal to finding that a 9(a) relationship exists, provided
that the rest of the agreement conclusively notifies the
parties that a 9(a) relationship is intended.”® The Board
added:

[I]n determining whether the presumption of 8({) status
has been rebutted, the Board first considers whether the
agreement, examined in its entirety, “conclusively noti-
fies the parties that a 9(a) relationship is intended.”
Oklahoma Installation, supra, 219 F.3d at 1165. Where
it does so, the presumption of 8(f) status has been re-
butted. Staunton Fuel, supra, 335 NLRB at 720. Where
the parties’ agreement does not do so, the Board con-
siders any relevant extrinsic evidence bearing on the
parties’ intent as to the nature of their relationshp. Id.,
fn. 15.["

C. Analysis

In light of the foregoing principles, we find, contrary
to the judge, that under the specific facts of this case,
particularly the parties’ 1991 settlement agreement and
the relevant extrinsic evidence, together, show that the
Respondent and Local 337 intended to establish, and did
establish, a 9(a) relationship. On April 24, 1990, Local
337 demanded recognition as the majority representative
of the unit employees and offered to demonstrate proof
of majority status. The Respondent subsequently agreed
to recognize and to bargain with Local 337 in settlement
of a complaint that alleged that a majority of unit em-
ployees had designated Local 337 as their collective-
bargaining representative and that sought a Gisse! bar-
gaining order in place of an election because a fair elec-
tion was unlikely. Given Local 337’s claim of majority
status and the Gissel bargaining order sought by the
complaint, the bargaining relationship established by
settlement of the complaint logically would be premised
on the notion that Local 337 represented a majority of
unit employees. Indeed, a settlement agreement estab-
lishing only an 8(f) relationship would make little sense,
as it would bear no relationship to the allegations of the
complaint.

Further, the settlement agreement incorporated lan-
guage indicative solely of a 9(a) relationship. As noted
above, the settlement agreement required the Respondent
to “recognize and, upon request, bargain” with Local 337
“as the exclusive collective bargaining representative of
the [unit] employees . . . with respect to rates of pay,

'6 349 NLRB No. 114, slip op at 3, citing NLRB v Triple C Mainte-
nance, 219 F 3d 1147, 1155 tn. 3 (10th Cir. 2000); NLRB v Oklahoma
Installation Co., 219 F 3d 1160, 1165 (10th Cir 2000)

'7349 NLRB No. 114, ship op. at 3.
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wages, hours, and other terms and conditions of em-
ployment “ and “if an understanding is reached, embody
it in a signed collective-bargaining agreement.” This lan-
guage is virtually identical to the order language custom-
arily used to remedy 9(a) withdrawal of recognition vio-
lations. Further, this Janguage differs significantly from
orders for 8(f) withdrawal of recognition violations,
which, reflecting the more circumscribed obligations
imposed by an 8(f) relationship, require the respondent
merely to “recognize the Union as the /imited exclusive
collective-bargaining representative” and comply with
the collective-bargaining agreement.'® Thus, the settle-
ment agreement imposed obligations on the Respondent
beyond those of an 8(f) relationship, in that it did not
merely require the Respondent to comply with a collec-
tive-bargaining agreement and bargain with Local 337 as
the employees’ limited representative.  Rather, the set-
tlement agreement required the Respondent, without
limitation, to recognize and bargain with Local 337 con-
cerning wages, hours, and other terms and conditions of
employment and, further, to sign a contract if an agree-
ment was reached. Thus, given that (a) Local 337 de-
manded recognition as the employees’ majority represen-
tative and offered to demonstrate proof of majority
status; (b) the settlement agreement resolved a complaint
alleging that Local 337 represented a majority of the unit
employees and sought a Gissel bargaining order because
a fair election could not be held; and (c) the settlement
agreement imposed obligations on the Respondent to
recognize and bargain with Local 337 that went beyond
obligations that could be imposed by an 8(f) relationship
and are characteristic of 9(a) relationships, it is clear that
the parties intended to establish a 9(a) relationship."’

'" Compare, e.g., par. 2(a) of the order in Flying Foods, 345 NLRB
No. 10 (2005), enfd 471 F.3d 178 (D.C. Cir. 2006), where the em-
ployer in a 9(a) relationship unlawfully withdrew recognition from the
union, with par. 2(a) of the order in Willis Roof Consulting, 349 NLRB
No 24 (2007), where the employer repudiated an 8(f) contract and
withdrew recognition from the unton. In Flying Foods, supra, par. 2(a)
of the order is virtually identical to the language in the settlement
agreement at issue here. Conversely, in Willis Roof, supra, par. 2(a) of
the order merely required the employer to “recognize the Union as the
limited exclusive collective-bargaining representative of the [unit)
employees” and comply with the terms and conditions of the collective-
bargaining agreement. (Emphasis added.)

'® The judge’s rationale to the contrary is misplaced. As noted above,
the parties’ failure to spectfically refer to Sec. 9(a) in the 1991 settle-
ment agreement 1s not necessarily fatal to a finding that a 9(a) refation-
ship exists, provided that the rest of the agreement, in light of the rele-
vant extnnsic evidence, conclusively notifies the parties that a 9(a)
relationship is intended. Madison Industries, supra, 349 NLRB No.
114, slip op. at 3. The fact that the complaint seeking a Gisse/ bargain-
ing order did not allege an 8(a)(5) violation is of no consequence. Stee/-
Fab, Inc., 212 NLRB 363 (1974) (Gissel bargaining order need not be
premised on 8(a)(5) violation, as such an order remedies 8(a)(1) viola-
tions that have dissipated union’s majority and prevented the holding of

|

Even more important in our consideration of the nature
of the parties’ bargaining relationship is the |impact of the
Board’s decision in Allied Mechanical Services, 332
NLRB 1600 (2001). In that case, which also; involved the
Respondent, Local 337, and the bargaining unit at issue
here, the Board found that the Respondent violated Sec-
tion 8(a)(5) in 1995-1996 by making unilaJeral changes,
bypassing Local 337, refusing to fumish|informatior1,
and engaging in overall bad-faith bargaining. The Re-
spondent and Local 337 did not have a collective-
bargaining agreement during that period. Thus, the
Board’s finding of the 8(a)(S) violations in that case nec-
essarily was premised on the existence of a iD(a) relation-
ship between the Respondent and Local 337, because an
8(f) relationship imposes no enforceable duties in the
absence of a collective-bargaining agreement. In other
words, the Board necessarily determined that the bar-
gaining relationship between the Respondent and Local
337 was governed by Section 9(a). Therefore, relitigation
of the nature of the parties’ bargaining reﬂationship in
any subsequent case between them is barred under the
principles of res judicata and collateral estoppel.

As the Board observed in Siemens Building Technolo-
gies,”® “[t]he Board has held on numerous ogcasions that
absent newly discovered or previously una\t'aila‘ole evi-
dence or special circumstances, a respondent in a pro-
ceeding alleging a violation of Section 8(a)(5) of the Act
is not entitled to relitigate issues that were litigated in a
prior proceeding.?' In Siemens, the Board irejected) on
the basis of collateral estoppel, the respondent’s conten-
tion that it was not a successor employer to Monroe
County when it took over operations of the county’s
power plant, because the Board, in a prior decision, had
determined that the respondent was a successor regarding
that power plant.?? Similarly, in Carlow'’s Ltd.” the
Board found foreclosed, by res judicata, the %espondcnt’s
defense that it had no responsibilities under the expired
collective-bargaining agreement, because th]‘e issue had

a fair election). Nor, given the terms of the settlement agreement and
the circumstances under which it was reached, are the denals n the
Respondent’s answer of any particular significance Further, Local
337’s written proposal, in subsequent contract negotiatipns, for an §(f)
recognitional clause sheds little light on the nature of the relationship
created under the settlement agreement, as the record does not reveal
Local 337's reasons for offering this proposal, and parties routinely
offer concessions in negotiations to obtain other desired benefits. More-
over, any probative value of this contract proposal 1s lardely negated by
the fact that Local 337 also made a request, albeit orally, for 9(a) rec-
ognition during negotiations T/

346 NLRB No. 9 (2005).

2 1d., slip op at 5 (citing cases). |

21d,shpop atl f. 1. '

¥ 315 NLRB 27 (1994)
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already been determined in a contempt proceeding in the
court of appeals.

In the present case, the Respondent has not asserted
any newly discovered or previously unavailable evidence
or special circumstances to justify relitication of the
Board’s prior determination that the Respondent had a
9(a) relationship with Local 337. Accordingly, under the
specific facts of this case, including the Board’s prior
decision finding that the Respondent committed viola-
tions of Section 8(2)(5), which was necessarily premised
on the existence of a 9(a) relationship with Local 337, we
find that the Respondent and Local 337 had a 9(a) rela-
tionship. Therefore, contrary to the judge, we find no
merit in the Respondent’s contention that it was free to
withdraw recognition from Local 357, refuse to provide
it information, and make unilateral changes on the basis
that it had an 8(f) relationship with Local 337.

V. THE RESPONDENT BARGAINED FOR A REASONABLE
PERIOD OF TIME

A. Judge’s Decision

As another alternative basis for his dismissal of the
8(a)(5) allegations, the judge found that, even if the Un-
ion were a 9(a) representative of the unit employees, the
General Counsel still had made no valid argument that
the Respondent’s withdrawal of recognition was unlaw-
ful. The General Counsel had argued that recognition
could be withdrawn only after the parties had bargained
for a reasonable period of time, and the judge noted that
this position was “radically inconsistent with current law
that an employer may withdraw recognition from an es-
tablished Section 9(a) representative only by a showing
of a good faith doubt of a union’s majonty status or by a
showing that the union did not, in fact, represent a major-
ity.”24 Nevertheless, the judge found that the Respondent
had bargained with the Union for a reasonable period,
observing that the General Counsel failed to argue oth-
erwise.”

B. Parties’ Arguments

The General Counsel contends that the judge misun-
derstood his argument. The General Counsel asserts that
he was not contending that an employer 1s free simply to
withdraw recognition once parties have bargained for a
reasonable period of time. Rather, the General Counsel
contends that the Respondent was not entitled to with-
draw recognition, because it did not establish that the
Union lacked majority support or that the Respondent
had a good-faith doubt of majority status based on objec-
tive evidence.

2341 NLRB at 1098
B 1d at 1099.

The Respondent contends that it did have a good-faith
doubt of the Union’s majority status based on two objec-
tive factors: (1) there was no evidence that the Union
ever represented a majority of unit employees, as no
demonstration of majority status was ever made; and (2)
the only visible union activity was conducted solely by a
handful of salts. Further, these salts were the only em-
ployees at union meetings and the only employees who
struck or picketed.

C. Analysis

Contrary to the judge, we find that the Respondent was
not free to withdraw recognition simply because it had
bargained with Local 337 for a reasonable period of time.
Because the Respondent had recognized and agreed to
bargain with Local 337 under a settlement agreement,
Local 337 possessed an irrebutable presumption of ma-
jority status for a reasonable period of time. Although
the reasonable period had expired by the time that the
Respondent withdrew recognition, that fact alone did not

. . 27
privilege the Respondent’s withdrawal of recognition.
Rather, at that point, the presumption of majority support
became rebuttable. Under the law at the time that the
Respondent withdrew recognition, the Respondent could
rebut the presumption of majority support and withdraw
recognition by showing either that the Union had actually
lost the support of a majority of the bargaining unit em-
ployees or that the employer had good-faith doubt or
uncertainty, based on objective considerations, of the
Union’s continued majority status.”®

The Respondent failed to make such a showing. The
Respondent’s contention that the Union never demon-
strated majority support is misplaced, because, as shown
above, the Respondent’s recognition and agreement to
bargain with Local 337 under a settlement agreement
created a presumption of majority support. Additionally,
contrary to the Respondent’s contention, the fact that
only the salts engaged in union activities does not
amount to an objective consideration that would support
a good-faith doubt or uncertainty regarding employees’
support for union representation.”’ Accordingly, we find,
contrary to the judge, that the Respondent was not free to
withdraw recogmtion simply because 1t had bargained

% Straus Communications, 246 NLRB 846 (1979), enfd. 625 F.2d
458 (2d Cir. 1980). The same rule applies when an employer voluntar-
1ly recognizes a union outside of a settlement agreement MGM Grand
Hotel, 329 NLRB 464, 466 (1999)

Z NLRB v Curtin Matheson Scientfic, Inc , 494 U S. 775 (1990).

% Allentown Mack Sales & Service v. NLRB, 522 U S. 359 (1998).
The Board changed this rule in Levitz, 333 NLRB 717 (2001), but made
the change applicable only prospectively

»cr. Henry Bierce Co , 328 NLRB 646 (1999) (reasonable uncer-
tainty not shown by union inactivity), affd. mem 1n part, remanded 234
F 3d 1268 (6th Cir. 2000).
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with Local 337 for a reasonable period of time, and we
additionally find that the Respondent failed to show
good-faith doubt or uncertainty, based on objective con-
siderations, of the union’s continued majority status.

V1. DISPOSITION OF THE ALLEGED VIOLATIONS

As noted above, the complaint alleged that the Re-
spondent violated Section 8(a)(5) and (1) of the Act by
withdrawing recognition from Local 357, refusing to
furnush it with requested information, and making unilat-
eral changes. The record shows that the Respondent
withdrew recognition from Local 357 on July 22, 1998,
failed to provide certain information regarding unit em-
ployees that Local 357 requested on June 29, 1998,
and, without notice to Local 357, revised its job applica-
tion procedure on August 1, 1998, to require applicants
to apply in person at its Kalamazoo office.

We have rejected all of the judge’s reasons for finding
that the Respondent was free to withdraw recognition
from Local 357: that the union members were not pro-
vided an opportunity to vote, with adequate due process
safeguards, on the merger that created Local 357; that the
General Counsel failed to establish that the Respondent
and Local 357 had a 9(a) bargaining relationship; and
that the Respondent had bargained for a reasonable pe-
niod of time with Local 337. Additionally, we have found
no merit to the Respondent’s contention that it lawfully
withdrew recognition because it had good-faith doubt or
uncertainty, based on objective considerations, of the
union’s continued majority status. Accordingly, we find
that the Respondent violated 8(a)(5) and (1) of the Act by
withdrawing recognition from Local 357 on July 22,
1998.

With respect to the other 8(a)(5) allegations, the Re-
spondent filed no exceptions to the judge’s finding that it
acted unilaterally by changing hiring procedures. While
the Respondent did except to the judge’s finding that 1t
withheld requested, relevant information, it presented no
argument regarding this issue. Further, the requested
information, which concerned unit employees, was pre-
sumptively relevant.’' Accordingly, we find that the Re-
spondent violated Section 8(a)(5) and (1) of the Act by
revising its job application procedure on August 1, 1998,
without notice to Local 357 and by failing to provide to
Local 357 certain information regarding unit employees
that it requested on June 29, 1998.

REMEDY

Having found that the Respondent has engaged in un-
fair labor practices within the meaning of Section 8(a)(5)

¥ See fn. 9, above
3t Postal Service, 350 NLRB No. 43, slip op. at 44 (2007)

|

and (1) of the Act, we shall order it to cease and desist
from engaging in such conduct and to post al’x appropriate
notice. We shall also order the Respondent t? take certain
affirmative action designed to effectuate thF policies of
the Act. |

To remedy its unlawful withdrawal ofi recognition
from the Union, we shall order the Respondent to recog-
nize and bargam with the Union as the exclusive repre-
sentative of the employees in the unit described below
with respect to wages, hours, and other term:s and condi-
tion of employment and, if an agreement is reached, em-
body it in a signed document.

For the reasons set forth in Caterair International, 322
NLRB 64 (1996), we find that the foregoing affirmative
bargaining order is warranted in this case as 4 remedy for
the Respondent’s unlawful withdrawal of, recognition
from the Union. See, e.g., Parkwood D velopmental
Center, 347 NLRB No. 95, slip op. at 3—4 (2006); Alpha
Associates, 344 NLRB No. 95, slip op. at|6-7 (2005).
The Board has previously held that an affirmative bar-
gaining order is “the traditional, appropriate*‘ remedy for
an 8(a)(5) refusal to bargain with the Jawful collective-
bargaining representative of an approprate |unit of em-
ployees.” Caterair International, 322 NLRB at 68.

In several cases, however, the United Staltes Court of
Appeals for the District of Columbia Circuit has required
the Board to justify, on the facts of each case,| the imposi-
tion of an affirmative bargaining order. See, ¢.g., Vincent
Industrial Plastics, Inc. v. NLRB, 209 F.3d 727 (D.C.
Cir. 2000); Lee Lumber & Bldg. Material Cotp. v. NLRB,
117 F.3d 1454, 1462 (D.C. Cir. 1997); and Exxel/Atmos,
Inc. v. NLRB, 28 F.3d 1243, 1248 (D.C. C1!r. 1994). In
Vincent Industrial Plastics, supra, the court stated that an
affirmative bargaining order “must be justified by a rea-
soned analysis that includes an explicit balancing of three
considerations: (1) the employees’ § 7 rights; i(2) whether
other purposes of the Act override the rights'of employ-
ees to choose their bargaining representatives; and (3)
whether alternative remedies are adequate to ‘remedy the
viclations of the Act.” 209 F.3d at 738.

Consistent with the court’s requirement, vl'e have ex-
amined the particular facts of this case and we find that a
balancing of the three factors warrants an ‘afﬁrmative
bargaining order.” ‘

32 Chairman Battista and Member Schaumber do not gree with the
view expressed in Caterair International, supra, that an affirmative
bargamning order is “the traditional, appropriate remedy (for an 8(a)(5)
violation.” They agree with the United States Court of Appeals for the
District of Columbia Circuit that a case-by-case analysis|is required to
determune if the remedy is appropnate Alpha Associates, 344 NLRB
No. 95, slip op. at 6 fn. 14 (2005). They recognize, however, that the
view expressed in Caterawr International, supra, represents extant
Board law Flying Foods, 345 NLRB No 10, slip op.|at 10 tn. 23

l
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(1) An affirmative bargaining order in this case vindi-
cates the Section 7 rights of the unit employees who were
denied the benefits of collective bargaining by the Re-
spondent’s unlawful withdrawal of recognition and re-
sulting refusal to bargain with the Union. The Respon-
dent withdrew recognition from the Union without an
objective basis for a good-faith doubt about majority
status, much less a showing that the Union had actually
lost majority support. The Respondent’s unlawful con-
duct demonstrated a disregard for the employees’ Section
7 right to select union representation, and the Respon-
dent’s conduct would tend to unfairly undermine con-
tinuing support for the Union. This 1s particularly true
given the background of the Respondent’s repeated un-
fair labor practices during the entire period that the em-
ployees have been represented by the Union and its
predecessor. As noted above, the Respondent’s opposi-
tion to Local 337’s 1990 organizing campaign resulted in
issuance of an unfair labor practice complaint alleging
violations of Section 8(a)(1) and (3) so serious that the
possibility of conducting a fair election was thought to be
slight. While the parties settled that complaint, subse-
quent cases resulted in findings that the Respondent
unlawfully refused to reinstate strikers in 1993; unlaw-
fully made unilateral changes, bypassed the union, re-
fused to furnish information, engaged in overall bad-faith
bargaining, threatened to discharge and discharged strik-
ing employees, and refused to reinstate strikers m 1995-
1996; and unlawfully refused to hire union-affiliated job
applicants and to reinstate strikers in 1998. Thus, the
Respondent’s disregard of employees’ Section 7 rights is
manifest, and an affirmative bargaining order is needed
to compel the Respondent to respect those rights.

At the same time, an affirmative bargaining order, with
its attendant bar to raising a question concerning the Un-
ion’s continuing majority status for a reasonable time,
does not unduly prejudice the Section 7 rights of em-
ployees who may oppose continued union representation,
as the order is not of indefinite duration but for a reason-
able period of time sufficient to allow the good-faith bar-
gaining that the Respondent’s unlawful withdrawal of
recognition cut short. It is only by restoring the status
guo ante and requiring the Respondent to bargamn with
the Union for a reasonable period of time that employ-
ees’ Section 7 right to union representation is vindicated.
It will also give employees an opportunity to fairly assess
the Union’s effectiveness as a bargaining representative
and determine whether continued representation by the
Union is in their best interests.

(2005) Regardless of which view is applied to the nstant case, Chair-
man Battista and Member Schaumber agree that an affirmative bargain-
ing order is warranted here.

(2) An affirmative bargaining order also serves the
Act’s policies of fostering meaningful collective bargain-
ing and industrial peace. It removes the Respondent’s
incentive to delay bargaining in the hope of discouraging
support for the Union, and it ensures that the Union will
not be pressured to achieve immediate results at the bar-
gaining table—results that might not be in the employ-
ees’ best interests. It fosters industrial peace by reinstat-
ing the Union to its rightful position as the bargaining
representative chosen by a majority of the employees.
Also, as mentioned, providing this temporary period of
insulated bargaining will also afford employees a fair
opportunity to assess the Union’s performance in an at-
mosphere free of the effects of the Respondent’s unlaw-
ful withdrawal of recognition and refusal to bargain.

(3) As an alternative remedy, a cease-and-desist order
alone would be inadequate to remedy the Respondent’s
withdrawal of recognition and refusal to bargain with the
Union because it would allow another challenge to the
Union’s majority status before the employees had a rea-
sonable time to regroup and bargain with the Respondent
through their chosen representative in an effort to reach a
collective-bargaining agreement. Such a result would be
especially unfair where the Respondent’s unlawful re-
fusal to recognize and bargain with the Union has con-
tinued since 1998 and has likely undermined employee
support for continued union representation, particularly
given the Respondent’s prior history of unfair labor prac-
tices. Allowing another challenge to the Union’s majority
status before a reasonable period for bargaining has
elapsed also would be unfair in light of the fact that the
litigation of the Union’s charges took several years and,
as a result, the Union needs to reestablish its representa-
tive status with unit employees. Indeed, permitting a de-
certification petition to be filed immediately might very
well allow the Respondent to profit from its own unlaw-
ful conduct. We find that these considerations outweigh
the affirmative bargaining order’s temporary suspension
of the decertification rights of employees who oppose
continued union representation.

For all the foregoing reasons, we find that an affirma-
tive bargaining order with its temporary decertification
bar is necessary to fully remedy the violation 1n this case.

ORDER

The National Labor Relations Board orders that the
Respondent, Allied Mechanical Services, Inc., Kalama-
zoo, Michigan, its officers, agents, successors, and as-
signs shall

1. Cease and desist from

(a) Withdrawing recognition from Plumbers and Pipe-
fitters Local 357, United Association of Journeymen and
Apprentices of the Plumbing and Pipefitting Industry of
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the United States and Canada, AFL-CIO (the Union) as
the exclusive collective-bargaining representative of the
following appropriate unit:

All full-time and regular part-time plumbers, plumber
apprentices, pipe fitters, pipe apprentices, welders,
plumbing and pipe fitting service employees and shop
employees employed by the Respondent at and out of
its facility located at 2211 Miller Road, Kalamazoo,
Michigan; but excluding office clerical employees, pro-
fessional employees, guards and supervisors as defined
in the Act and all other employees.

(b) Refusing to timely furnish the Union with informa-
tion requested and needed in the performance of its du-
ties as exclusive collective-bargaining representative.

(c) Refusing to bargain with the Union as the exclusive
collective-bargaining representative of its employees in
an appropriate bargaming unit by unilaterally revising its
job application procedure to require applicants to apply
in person at its Kalamazoo office.

(d) In any other manner interfering with, restraining, or
coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Recognize and, on request, bargain collectively
with the Union as the exclusive bargaining representative
of the employees in the above-mentioned unit concerning
wages, hours, and other terms and conditions of em-
ployment, and if an understanding is reached, embody
the understanding in a signed agreement.

(b) Furnish to the Union in a timely manner the infor-
mation requested by the Union on June 29, 1998.

(c) Rescind 1ts unilaterally instituted requirement that
applicants apply in person at its Kalamazoo office, and
notify the Union and the unit employees in writing that it
has done so.

(d) Within 14 days after service by the Region, post at
it Kalamazoo, Michigan facility copies of the attached
notice marked “Appendix.” Copies of the notice, on
forms provided by the Regional Director for Region 7,
after being signed by the Respondent’s authorized repre-
sentative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places,
including all places where notices to employees are cus-
tomarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not altered,

% If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

defaced, or covered by any other material. ,In the event
that, during the pendency of these proceedings, the Re-
spondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed
by the Respondent at any time since June 29, 1998.

(e) Within 21 days after service by the Region, file
with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region at-
testing to the steps that the Respondent has taken to
comply.

Dated, Washington, D.C. September 28, 2007

Robert J. Battista, Chairman
Peter C. Schaumber, Member
Dennis P. Walsh, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

(SEAL)

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice. ;

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT withdraw recognition from Plumbers
and Pipefitters Local 357, United Association of Jour-
neymen and Apprentices of the Plumbing and Pipefitting
Industry of the United States and Canada, AFL-CIO (the
Union) as the exclusive collective-bargaining representa-
tive of the following appropriate unit:

All full-time and regular part-time plumbers, plumber
apprentices, pipe fitters, pipe apprentices, welders,
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plumbing and pipe fitting service employees and shop
employees employed by the Employer at and out of its
facility located at 2211 Miller Road, Kalamazoo,
Michigan; but excluding office clerical employees, pro-
fessional employees, guards and supervisors as defined
in the Act and all other employees.

WE WILL NOT refuse to timely furnish the Union with
information requested and needed in the performance of
its duties as exclusive collective-bargaining representa-
tive.

WE WILL NOT refuse to bargain with the Union as the
exclusive collective-bargaining representative of our
employees in an appropriate bargaining unit by unilater-
ally revising our job application procedure to require
applicants to apply in person at our Kalamazoo office.

WE WILL NOT in any other manner interfere with, re-
strain, or coerce you in the exercise of the rights guaran-
teed you by Section 7 of the Act

WE WILL recognize and, on request, bargain with the
Union as the exclusive bargaining representative of the
employees in the above-mentioned unit concerning
wages, hours, and other terms and conditions of em-
ployment, and put in writing and sign any agreement
reached.

WE WILL furnish to the Union in a timely manner the
information requested by the Union on June 29, 1998.

WE WILL rescind our unilaterally instituted require-
ment that applicants apply in person at our Kalamazoo
office, and notify you and the Union in writing that we
have done so.

ALLIED MECHANICAL SERVICES, INC.



