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Mr. Thomas Christopher Bailey
GREENSFELDER & HEMKER
Suite 2000
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RE: 15-1620 Cellular Sales of Missouri LLC v. NLRB
Dear Counsel:

We have received a petition for review of an order of the National Labor Relations Board
in the above case, together with a check in the sum of $500 for the docket fee. Receipt for
docketing fee will be sent through the mail.

Counsel in the case must supply the clerk with an Appearance Form. Counsel may
download or fill out an Appearance Form on the "Forms" page on our web site at
www.ca8.uscourts.gov.

The petition has been filed and docketed. A copy of the petition is hereby served upon the
respondent in accordance with Federal Rule of Appellate Procedure, 15(c).

Your attention is invited to the briefing schedule pertaining to administrative agency
cases, a copy of which will be sent under separate Notice of Docket Activity. The clerk's office
provides a number of practice aids and materials to assist you in preparing the record and briefs.
You can download the materials from our website, the address of which is shown above. Counsel
for both sides should familiarize themselves with the material and immediately confer regarding
the briefing schedule and contents of the appendix.

On June 1, 2007, the Eighth Circuit implemented the appellate version of CM/ECF.
Electronic filing is now mandatory for attorneys and voluntary for pro se litigants proceeding
without an attorney. Information about electronic filing can be found at the court's web site
www.ca8.uscourts.gov. In order to become an authorized Eighth Circuit filer, you must register
with the PACER Service Center at https://www.pacer.gov/psco/cgi-bin/cmecf/ea-regform.pl.
Questions about CM/ECF may be addressed to the Clerk's office.

Michael E. Gans
Clerk of Court
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UNITED STATES COURT OF APPEALS F l L E D
FOR THE EIGHTH CIRCUIT

MAR 2 4 2015

MICHAEL GANS
CLERK OF CQURT

CELLULAR SALES OF MISSOURI, LLC,
Petitioner,
v,

NATIONAL LABOR RELATIONS
BOARD,

Respondent.

PETITION FOR REVIEW OF AN ORDER
OF THE NATIONAL LABOR RELATIONS BOARD

Pursuant to Rule 15(a) of the Federal Rules of Appellate Procedure, Cellular
Sales of Missouri, LLC (herein “Petitioner”), hereby petitions the United States
Court of Appeals for the Eighth Circuit for review of an Order of the National
Labor Relations Board (herein “Respondent” or “NLRB”) in the matter styled
'Cellular Sales of Missouri, LLC and John Bauer, NLRB Case No. 14-CA-094714,
reported in an Order at 362 NLRB No. 27, dated March 16, 2015. See Attachment
“A.” This Court has jurisdiction over this matter pursuant to Section 10(f) of the
National Labor Relations Act because the NLRB’s “Decision and Order” is a final

order. 29 U.S.C. § 160(f). Petitioner is a party aggrieved by said Decision and

RECEIVED

MAR 2 4 2015

U.S. COURT OF APp
EIGHTH CIRGUIT
Annellate Case: 15-1620 Paane: 1 Date Filed: 03/24/20158 Fnirv ID: 4258351



Order. Petitioner transacts business within this judicial circuit by operating retail

store locations in Missouri.

WHEREFORE, Petitioner respectfully prays that this Court review and set

aside the Order of the National Labor Relations Board and grant Petitioner any

further relief to which it may be entitled.

Respectfully submitted,

GREENSFELDER, HEMKER & GALE,
P.C.
oy 7 O 2

T. Christopher Bailey, #48512

10 S. Broadway, Suite 2000

St. Louis, MO 63102

Telephone: (314) 241-9090

Facsimile: (314) 241-3643
tcbgreensfelder.com

Attorney for Petitioner
Cellular Sales of Missouri, LLC
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UNITED STATES COURT OF APPEALS

FOR THE EIGHTH CIRCUIT
)
CELLULAR SALES OF MISSOURI, LLC, )
)
Petitioner, )
)
V. )
)
NATIONAL LABOR RELATIONS )
BOARD, )
)
Respondent. )
)

CERTIFICATE OF SERVICE

I certify that the foregoing Petition for Review was served via Federal
Express overnight mail on March 24, 2015, to the following;:

Richard F. Griffin, Jr., General Counsel
National Labor Relations Board

1099 14" Street NW

Washington, D.C. 20570

Linda J. Dreeben

Associate General Counsel
National Labor Relations Board
1099 14" Street NW
Washington, D.C. 20570

Gary Shinners

Executive Secretary

National Labor Relations Board
1099 14" Street NW
Washington, D.C. 20570
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Daniel L. Hubbel

Acting Regional Director

National Labor Relations Board, Region 14
8600 Farley Street, Suite 100

Overland Park, KS 66212-4676

Mark A. Kistler

Counsel for Charging Party
Brady & Associates

10901 Lowell Avenue, Suite 280
Overland Park, KS 66210

T. Christopher Bailey
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Cellular Sales of Missouri, LLC, and John Bauer.
Case 14--CA-094714

March 16, 2015
DECISION AND ORDER

BY CHAIRMAN PLARCL AND MEMBLRS JOHNSON
AND MCFERRAN

On August 19, 2013, Administrative Law Judge Chris-
tine E. Dibble issued the attached decision. The Re-
spondent filed exceptions and a supporting brief.' The
Respondent also filed a motion to rcopen the record, or,
alternatively for administrative notice.”

The National Labor Relations Board has delegated its
authority in this procceding (o a three-member panel.

The Board has considered the decision and the record
in light of the exceptions. brief and motion and has de-
cided to affirm the judge’s rulings,” (indings, and conclu-
sions. and to adopt the recommended Order, as moditied
and set forth in full below.

The judge found that the Respondent violated Section
8(a)(1) by maintaining a mandatory and binding arbitra-
tion policy in its compensation schedule that restricts
employees” rights to file charges with the Board." Ap-

' The Respondent has requested oral argument  The request 1s de-
need as the record. exceptions, and briel adequately present the 1ssues
and the postiions of the partics.

* In that mation, the Kespondent requested that the Board take ad-
mimstiative notice of a district court decision granting it moton 0
compel the Charging Parfy to asbitrate Tus wage ¢laims under the Fair
Labor Swndurds Act John Bauer v Ceflular Sales of Missoun, LLC,
Case [2-05111-CV-SW-BIF {W D Mo 2013} On September 20, 2013,
the Board granted the request to 1ake admumstrative notce of that count
decision  We have considered the decision and {ind that 1t does not
alter the result here

' The Respondent’s argument that the General Counsel or the Ad-
manstrative Taw Judge acted without authority i this case because the
Bourd lacked a valid quorum when the complamt issued 15 wathout
menl See Bemanna H Realty Corp, 301 NERR No 103 (2014). Don
Chavas, L0 o b a Torttlas Don Chavas, 361 NIRB No 10, shpop at
1 fn 1(2014) Wealso rejeet, for the reasons stated by (he judge, the
Respondent s argnment that the Board lacks jursdiction because the
charging party (s not an employce under the Act

" Pursuant to Jongstanding Board precedent, the Board wall find that
a work rule that 15 requited as a condition of cinploy ment, such as the
arbitration policy m this case, violates Sec 8{a)( 1), 11 employees would
reasonably believe the rule or poltey wnterteres with ther abihty to file a
Board charge o1 access 1o the Board's processes, ¢ven 1f the rule or
policy does not expressly prohtbit access (o the Board  See Murphy Oif
{54, fne (361 NLRIB No. 72 (2014), shipop at 13. 19 f 98, 39 it 13,
N R Horton fnc. 357 NLRB No 184, slipop at 2 {n 2 (2011). enfd
in retevant part. 737 F 3d 344 (Sth O 2013) U-#Haw! Co. of Califor-
ma. 347 NLRB 373, 377-178 (2006), enfd 235 ted Appx 527(DC
Crz 2007y (unpublished Jecision). Litheran Hernrage Ditlage-Livonta,

362 NLRB No. 27
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plying the Board’s decision in D. R Horton, Inc.. 357
NLRB No. 184 (2012), enf. denied in rclevant part, 737
F.3d 344 (Sth Cir. 2013), the judge also found that the
Respondent violated Section 8(a)(1) of the Act by main-
taining and enforcing a mandatory and binding arbitra-
tion policy in the compensation schedule that waives the
rights of employees to maintain class or collective ac-
tions in ali forums, whether arbitral or judicial.

In Afurphy Oil USA, Inc, 361 NLRB No, 72 (2014),
the Board reaffirmed the relevant holdings of D) R /for-
tun, supra. Based on the judge’s application of D. R
{lorton, and on our subsequent decision in Aurphy Oif.
we affirm the judge’s findings and conclusions,” and

343 NLLRB 646 (2004) Here, the parties stipulated, and the judpe
tound. that the Respondent required employees to sign a campensation
schedule us a condition of employment, which mcluded, in relevant
part, the foilowing provision

All claims, disputes or controversies ansing out of, or m relation to
this document or Employee's emptoyment with Company shaall be de-
cided by arbrranon. . Employee hereby agrees (o arbitrate any such
claims. disputes, or controversies only n an individual capacity and
not as a plantf or class member in any pusported class, collective ac-
tion, or representutive praceeding.

{emphasts added)  Thus, this provision requires all emptoyment-related
disputes, without hinmt or exception, to be arbitrated as the exclusive
mcans of resolution I the absence of any himats to this broadly woided
provision, we affirm the judge’s conclusion that the Respondent™s
maintenance of this agreement violated Scc. 8(a)(1). because employ-
ees would reasonably believe it warved or hmited therr nghts to file
Bourd charges or to access the Board's processes  Murpfny Qi shp op
at 13, 19 th 98 39 (n 13, L-Hau! Co. of Caftforma. 347 NLRB at
377-378

* Member Johnson agrees with his colleagues that the Respondent’s
arbrration agreement, as written, viotates the Act insotur as emplosees
would reasonably bebieve that the agreement restricted thewr nghts w
file @ Board charpe or access the Board's processes  Sce Murphy O,
ship up. at 39 In, 1§, see also U-Haul of Calforma, 347 NLRB a 377-
378 (finding that, because employees would reasonably construe the
broadly wniten language in the respondent’s arbitration agreement ©
prolubit 1iling chacges with the Board, the pohicy violated Sec 8(ad(1))
Accordingly, he joins his colleagues only m ordenng a remedy for that
violation

1 or the reasons set forth in detad n his dissent i Muaphy (1 shp
op a3t 33-58, however, Member Johnson would not find that 1he Re-
spondent’s maintenance of ¢nforcement of the arburation agreement
violates the Act insefar as it prevents employees trom pursuing ¢lass
and other collective actions  Because he docs not find these violations,
Member Johnson finds it unnecessary to consider here swhether or under
what cireumistances the remedies related to the enforcement violation
waould be appropriate  See Aurphy O, shp op at 39 1n 13 (Mcember
fohnson. dissenting). see generally 8E & K Construction Co v NLRS.
536 US 3516 (2002) Because he finds no menit to this allegatton, he
does not reach the Respondent's related argument that the charging
party was not engaged 1 concerted activiy when, as an indisidual
plamuff. he brought a collective FLSA claim ik federal district court
Nor does he pass on whether the enfercement violanon was umely
raised. or on s colleagues” broad assertion about the enfarcement ot
enlawtul rules in general
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adopt the recommended Order and notice, us modified
and set forth in full below.”

As did the judge. we reject the Respondent’s argument
that the complaint is time barred under Section 10(b) of
the Act because the Charging Party signed the compensa-
tion schedule more than 6 months before the initial unfair
labor practice charge was filed and served. What mat-
ters, rather, is that the Respondent maintained and en-
forced the compensation schedule during the 10(b) peri-
od. llere. the parties stipulated that “[s]ince about Janu-
ary |, 2012, Respondent has promulgated, maintained,
and enforced” the compensation schedule. This time
span includes, of course, the relevant 6-month period that
preceded the filing of the charge on December 11, 2012,
and its service on December 12, 2012, The Board has
held repeatedly that the maintenance of an unlawful rule
is a continuing violation, regardlcss of when the rule was
first promulgated.” It is equally well established that an
employer's enforcement of an unlawtul rule, including a
mandatory arbitration policy like the one at issuc here,
independently violates Section 8(a)(1)." The complaint
was timely in this respect, as well.”

" Consistent with our decision 1 Murphy Oif. we amend the judge’s
remedy and shall order the Respondent to retmburse the Charging Paryy
for al) reasonable expenses and legal fees, with mterest, meurred in
opposing the Respondent’s unlawful moton o comped individual arbr-
tration in the collective | LS A acton  Sce Bif! Jultnson s Restawranis v
NLRB, 461 US 731, 747 {1983) ("I a violauon 1s found, the Board
may order the employer to reumburse the employees whom he had
wrongfullv sued for their attorneys” fees and other expenses™ as well ay
“anv other proper relief that would effectuate the policies of the Act )
loterest shall be computed wn the manner prescribed 1n Mew Horzons.
283 NURE 1173 (1987). compounded dailv as prescribed in Nentucky
River Medical Center, 356 NLRB No 8 (2010}  Sce Teamsters Local
776 {Rire 41d Corp ), 3US NLRI3 832, 835 tn 10 {1991} ("[1}n make-
whole arders for suits mamtained s violation of the Act. it s appropri-
ate and pecessany (o award interest on hugation expenses 7). enld. ¥73
F 24230 (3d Cir 1992)

We shall also amend the judge’s remedy to order the Respondent to
nolity the district court that it has rescinded or revised the mandatory
arbitration agreement und 0 inform the couet that 1t oo longel opposes
the plainufT's clayms on the bass of the arbitration agreement

" See Curnev Hospual, 350 NLREB 627, 627 (2007). tagle-Picher
Hrdustrres. 331 NLRB 169, 174 7 (200U}, Wue Products Vg
Corp 326 NLRB 623, 633 {1998), enld sub nom NLRB v R T
Blankenshyp & Assocrates. fac., 210 F 3 375 (Tih Cir 2000} 51
Luke s Hospual, 300 NLRB 836 (1990} See also Aurphy O, supra.
ship ap at 13 (the vice of mamtaming a workplace rule that testnets
Sec 7 activity 18 that 1t 1casonably tends o chill employees” enercise of
heu statutony nzhts), Lafasente fark Howel, 326 NLRB 824, 825
(1998). enid 203 F 3 52(DC Cir 199 (same}  CU Teamsters
Local 293 tLipton Drstribunngs. 3110 N1 RB 538, 539 (1993) (finding
violatton for maintenance of untawlul contractual provision executed
ourside §0(b) pericd)

¥ See Aurphy Oif supra, slip op at 19-21 {cumg NLRB v ¥ ashing-
ton Alumimum Ca.. 370 US 9. 16<t7 {1962)), Republic Aviation
Corp.. 324 U'S 793 (1943). Swhare Renv. 262 NI RB 824, 824 1 2,
843 (1982), entd 722 F 2d 734 (3d Cur. 1983). King Radio Curp . fuc .

Annellate Case: 15-1620 Pane: 7

DECISIONS OF THL NATIONAL | ABOR RELATIONS BOARD

ORDER

The Respondent, Cellular Sales of Missouri, LLC,
Pitisburg, Kansas, its officers, agents. successors, and
assigns, shall

1. Cease and desist from

(a) Maintaining a mandatory and binding arbitraticn
agreement that employees reasonably would believe bars
or restricts emplovees™ rights to file charges with the
National Labor Relations Board or to access the Board's
processes.

(b) Maintaining and/or enforcing a mandatory and
binding arbitration agreement that requires employees, as
a condition of employment, to waive the right to main-
tain class or collective actions in all forums, whcther
arbitral or judicial.

(¢} In any like or related manner interfering with. re-
straining, or coercing employees in the exercise of the
rights guaranteed to them by Section 7 of the Act.

2. Take the following affirmative action necessary i
effectuate the policies of the Act,

(a) Rescind the mandatory and binding arbitration
agreement in the compensation schedule in all of its
forms, or revise it in all of its forms to make clear to em-
ployees that the arbitration agreement does not constitute
a waiver of their right to maintain employment-related
joint, class, or collective actions in all forums, and that it
does not restrict employees® right to file charges with the
National Labor Relations Board or to access the Board's
processes.

(b) Notify all current and former employces who were
required to sign the arbitration agreement in the compen-
sation schedule in any form that it has been rescinded or
revised and, if revised, provide them a copy of the re-
vised agreement.

{c} Notify the United States District Court for the
Western District of Missouri in Case 12-05111-CV-SW-

166 NI RB 649, 639 tn. 2 (1966). enfd 398 F 24 14 (10th Cir 1963)
In adopting the judge’s conclusion that the Respondent violated the Act
by cntoreing the compensation schedile. we rely solely on the principle
that the enforcement of an unlawful provisian i, in itsel. an independ-
ent violanon of See 8(a) !

2 We reject the Respondent’s alternative argument that the |udge
<hould not have treated is attempt to enforce s pobicy as within the
10(b) period, because. although alleged as unlawful 1n the cumplamt, t
was not included in the charge or the amended charge  1Te Respond-
ent’s enforcement of 1ts artitration policy 15 part of the same class of
viotations as the allegation n the amended charge that it maintamed an
unlawful arbitration poliy  The enforcement ot the policy was de-
pendent on, and therefore retated 1o, 1ty mamtenance Because the
complamt allegation grew out of the charge-allzged matter white the
proceeding was pending betore the Board, the complami allegation was
sulliciently 1elated 1o a umely charge  See NLRB v. Fant Miliing Co..
360 US 301, 306-309 (1959). Nickles Bakery of Indina. 296 NLRR
927 (1989)

Nate Filed: 03/24/2015 Fntrv ID: 4258351



CELLULAR SALI'S OF MISSOURL, LLC

BP that it has rescinded or revised the mandatory arbitra-
tion agreement upon which it based its motion to dismiss
John Bauer’s FLSA collective action and to compcl indi-
vidual arbitration of his claim, and inform the court that
it no longer opposes the action on the basis of the arbitra-
tion agreement.

{d) In the manner set forth in this decision, reimburse
John Bauer for any reasonable attorneys” fees and litiga-
tion expenses that he may bave incurred in opposing the
Respondent’s motion te dismiss the wage claim and
compel individual arbitration.

{e) Within 14 days after service by the Region. post at
its Pittshurg, Kansas facility copies of the attached notice
marked “Appendix A, and at all other facilities in Mis-
souri and Kansas. copies of the attached notice marked
“Appendix B."'" Copies of the notice, on forms provid-
ed by the Regional Director for Region 14, Subregion 17.
after being signed by the Respondent’s authorized repre-
sentative. shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places,
including all places where notices to employees are cus-
tomarily posted. In addition to physical posting of paper
notices, notices shal! be distributed electronically. such
as by email, posting on an intranet or an internct site,
and/or other electronic means. il the Respondent custom-
arily communicates with its employees by such means.
Reasonable steps shall be taken by the Respondent to
ensure that the notices are not aliered, defaced, or cov-
ered by any other material. If the Respondent has gone
out of business or closed the facility involved in these
proceedings, the Respondent shall duplicate and mail, at
its own expense, a copy of the notice marked “Appendix
A” to all current employees and former employces cm-
ployed by the Respondent at any time since June 12,
2012, and any employees against whom the Respondent
has enforced its mandatory arbitration agreement since
June 12,2012,

(f) Within 21 days after service by the Region, file
with the Regional Director for Region 14, Subregion 17,
a sworn certification of a responsible ofticial on a form
provided by the Region attesting to the steps that the Re-
spondent has taken to comply.

Dated, Washington. D.C. March 16,2015

Mark Gaston Pearce. Chairman

"I this Order s enforeed by a judgment of a United States court of
appeals, the words in the nouces reading “Posted by Order of the Na-
tional Laber Relations Board™ shall read “Posted Pursuant to a Judg-
ment of (he United States Court of Appeals Enforcing an Order of the
Nutional Labor Relations Board

Annellate Case: 15-1620 Pane: 8
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Harry I. Johnson, II1, Member

Lauren McFerran, Member

(STAL) NATIONAL [LABOR RELATIONS BOARD

APPENDIX A

NOTICE TO EMPLOYEES
POSTED BY QORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
vour behalf

Act together with other employees for your bene-
fit and protection

Choase not to engage in any of these protected
activities.

WF WILI. NOT maintain a mandatory and binding arbi-
tration agreement that cur employees reasonably would
believe bars or restricts their right to file charges with the
National Labor Relations Board or to access the Board's
Processes.

WE WILL NOT maintain and/or enforce a mandatory
and binding arbitration agreement that requires our em-
ployegs, as a condition of employment, to waive the right
to maintain class or collective actions in all forums,
whether arbitral or judicial.

WE WILL NOU in any like or related manner intcrfere
with, restrain, or cocrce you in the exercise of the rights
listed above.

W1 Wit rescind the mandatory and binding arbitration
agreement in the compensation schedule in all of its
forms, or revise it in all of its forms to make clear (hat
the arbitration agreement does not constitute a waiver of
your right to maintain employment-related joint, class. or
collective actions 1n all forums, and that it does not re-
strict your right to file charges with the National Labor
Relations Board or to access the Board's processes.

WE WiILL notify all current and former employees who
were required to sign the mandatory arbitration agree-
ment in the compensation schedule in all of its forms that
the arbitration agreement has been rescinded or revised

Nate Filed: 03/24/2015 Fntrv ID: 4258351



4 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

and, if revised, provide them a copy of the revised
agreement.

WE WILL notify the court in which John Bauer filed his
collective wage claim that we have rescinded or revised
the mandatory arbitration agreement in the compensation
schedule upon which we based our motion to dismiss his
collective wage claim and compel individual arbitration,
and WE WILL inform the court that we no longer oppose
John Bauer's collective claim on the basis of that agree-
ment.

Wi WILL reimburse John Bauer for any reasonable at-
torneys’ fees and litigation expenses that he may have
incurred in opposing cur motion to dismiss his collective
wage claim and compel individual arbitration.

CELLULAR SALES OF Missourl, LLLC

APPENDIX B

NOTICE TO EMPLOYLLS
POS 11:D 1BY ORDER OF THE
NATIONAL LAROR RIVATIONS BOARD
An Ageney of the United States Government

The National Labor Relations Board has found that we
violated Federal labor faw and has ordered us to post and
obey this notice,

FEDERAL LAW GIVES YOU THE RIGHT TO

Form. join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose nol 1o engage in any of these protected
activities.

WE WILL NOT maintain a mandatory and binding arbi-
tration agreement that our employees reasonably would
believe bars or restricts their right to file charges with the
National Labor Relations Board or to access the Board's
processes.

WL WILL NOI maintain and/or enforce a mandatory ar-
bitration agreement that requires our employees, as a
condition of employment, to waive the right to maintain
class or collective actions in all forums, whether arbitral
or judicial.

WE WILL NOL in any like or related manner interfere
with, restrain. or cocree you in the exercise of the rights
listed above.

Wi WILL rescind the binding arbitration agreement in
the compensation schedule in all of its forms. or revise it
in all of its forms to make clear that the arbitration
agreement does not constitule a waiver of your right to
maintain employment-related joint, class, or collective

Annellate Case: 15-1620 Pane: 9

actions in all forums, and that it does not restrict yout
right to file charges with the National Labor Relations
Board or to access the Board’s processes.

WL wiLL notify all current and former employecs who
were required to sign the mandatory acbitration agree-
ment in the compensation schedule in all of its forms that
the arbitration agreement has been rescinded or revised
and, if revised, provide them a copy of the revised
agreement.

CL:I.LULAR SALES OF MIssourl, LIL.C

The Board's decision can be found at
www.nirb.gov.case- 14-CA-094714 or by using the QR
code below. Altematively. you can obtain a copy of the
decision from the Executive Secretary, National Labor
Relations Board, 1099 14th Street, N.W.. Washington.
D.C. 20570, or by calling (202) 273-1940.

Lyn Buckley. £sq., for the Acting General Counscl.

C. Larry Carbo 1. Esq. and Julie Offerman, Esq . lor the Re-
spondent.

Mark A. Kistler. Esg.. for the Charging Party.

DECISION
STATEMENT OF [HE CASE

CHRISTINE |, Disnee, Administrative Law Judge.' Lhis case
was tried in Overland Park. Kansas. on May 14, 2013, The
Charging Party. John Baucr {(Baucr)., filed the charge in Case
14-CA-094714 on Deeember 11, 2012, On March 7, 2013,
Bauer filed an amended charge in this case. [he Regional [i-
rector for Region 14 Subregion 17 of the National Labor Rela-
tions Board (the Board) issued the complaint and notice of
hcaring en March 22. 2013, Ihe Respondent filed a timely
answer on April 5, 2013, denying all material ullegations in the
complaint.

' Ihe Respondent argues that any actions taken by this Board, in-
cluding 1ts agents and delegutes. lacks aulhority because the court n
Noel Canng v NLRB. 705 1 3d 490 (D C Cir 2013). cent granted 81
ST W 3693 {2013} (No 12-1281), found the recess appomuments
of Members Sharon Block and Richard Griftin were unconstitutional
and invahd  Thus, the Board lacks a guorum  The Board does not
accept the decision i Noel Camming, 1 part, beeause there 1s a confhiet
in the circuits regarding this 1ssue  Belgrove Post Acute Care Center,
330 NIRB No 77 slipop at 1 th 1 (2013}

* Al dates are in 2012, unless otherwaise indicated

Date Filed: 03/24/2015 Entrv ID: 4258351



CELLULAR SALES OF MISSOURI, LLC

I'he complaint slieges that the Respondent violated Section
&(a)(1) ot the National Labor Relations Act (NLRA/the Act)
when (1) since on or about January 1. 2012, the Respondent has
required its current and former employces. including Baver. as
a condition of employment. o cnter into individual arbitration
agreements which fail to contain an cxception for unfair labor
practice allegations and requires employees to waive their night
1o pursue class-wide or collective-representative legal action in
any forum, arbitrab or judicial:® and (2) on ur about Junuvary 11
2013. the Respondent filed a motion with the United States
District Court for the Western District of Missouri (the District
Court) in Case 12-05111-CV-SW-BP seeking an order to dis-
miss the lawsuit filed by Bauer on November 9, 2012, and
compel arbitration and dismissal of the class or collective-
action allegations, pursuant to the terms ol the arbitration
agreement described in paragraph 4(a) of the Board complaint.?
(GC Exh, 1)°

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs liled
by the Acting General Counsel and the Respondent. T make the
following

EINpINGs OF Fact
1 JLRISDICTION

The partics stipulated to the following fact on the nature of

the Respondent™s business and jurisdiction:

I. The Respondent is a limited liability company with an ol
fice and places of business in Mussouri and has been operating
retail stores sclling cell phone cquipment and cell phone ser-
vices at various locations in Missouri and Kansas including
Pittsburg. Kansas.

2. In conducting its operations described in paragraph 1
above, during the 12-munth period ending December 31, 2012,
the Respondent derived gross revenues in eacess of $500.000.

3. In conducting its operations described above in paragraph
I. during the 12-month period erding December 31, 2012, the
Respondent purchascd and reecived at its Piusburg. Kansas
facility goods valued in excess of $5000 directly (rom points
outside the State ol Kansas.

4. During calendar ycar 2012, and through March 31, 2013,
the Respondent has been an employer engaged in comumnerce
within the meaning of Section 2(2). (6). and (7) of the Act.

1. ALLEGED UNFAIR T.AROR PRACTICIS
A. Stipulated Background Facts
The partics stipulated to the following facts:

1. Since Pecember 1. 2011 the following individuals have
held the positions neat to their respective names and have been
supervisors of the Respondent within the meaning ol Section
2{11) ot the Act and agents of the Respondent within the meun-

' This allegation 1s alleged n pars 4(a). (b). and (¢} und 5 of the
complant

“ This allegation 1s alleped 10 pacs H(e) and 3 of the complaint

* Abbreviations used n this deciston are as follows ™ Tr ™ for tran-
serpt, "R OFExh ™ ror Respondent’s exhint, "GC Exh” tor General
Cuounsel’s extubi “GC Br ™ for (he General Counsel’s boets "R Br ™
tor Respondent™s brief, ard "R Fir Br” for Respondent’s Jetter brief
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ing of Section 2(13) of the Act: Hughes Bowen Hammon
(Hammon). Regional Dirgctor: and Jose Ordones (Ordonez),
Regional Director. (GC Lxh. 2)

2. Since approximately January 1, 2012, the Respondent has
promulgated, maintained, and cnforced individua! agreements
with its current and former sales representatise employees that
include the lollowing provision:

All claims. disputes or controversies arising out of, or in rela-
tion to this document or Employee™s employment with Com-
pany shall be decided by arbitration. . . . Fmployce hereby
agrees w arbitrate any such claims, disputes. or controversies
only in an individual capacity and not as a plaintift or class
member in any purporied class. collective action, or repre-
sentative proceeding. . . . The partics agree that no arbitrator
has the authority to . . . order consolidation, cluss arbitration or
colleetive arbitration. The right 10 arbitrate shall survive the
termination of Employee’s employment with the Company:,
(GC Fxhs. 2.3))

3. Since approaimately January 1. 2012, the Respondent has
required sales represcntative employees to enter into the
agreements described ahove in paragraph 2 as a condition of
cmployment. {GC Eah. 2)

4. In approximately January 2012, the Respondent and lor-
mer cmployee, Bauer, entered into the individual arbitration
agreement described ubove in paragraph 2. (GC Exhs. 2,3}

3. On spproximately November 9. 2012, Bauer filed a com-
plaint in the District Court captioned John Bauer on bebalf of
himselt and all other persons similarly sitwated 3. Cellular Sales
of Knoxville. Inc.. Cellular Sales of Missouri, LLC and Dane
Scism, Case No. 12-CV-5111. (GC xhs. 2, 4.)

6. On approximately January 11, 2013, the Respondent {iled
a moation with the District Court in the matter referenced abuve
in paragraph 5, secking an order w dismiss the lawsuit, compel
arbitration, and dismiss class/collective action allegations, pur-
suunt to (he terms of the arbitration agreements described above
in puragraphs 2 and 4. (GC Exhs. 2, 5))

Respondent’s operations and Baver's employ ment history

with Respondent

The cvidence establishes that as of May 14, 2013, the Re-
spondent employed appronimately 106 siles representatives in
its 21 retail stores in Missouri and Kansas, (Tr. §2-53.) The
record is undisputed that on an unspecified date in November
2010, Bauer began working lor the Respondent as an independ-
ent contractor. (Tr. 27} During a meeting in December 201 1.
with independent contractors. Hammon and Ordonez notified
them that they would be converled to ~emplayee status.™ (Tr.
28%.42) Bauer attended the mecting, Those in attendance were
given a compensation schedule, which contained the arbitration
clause at issue. 10 sign  (GC Fxh. 6.)° Additionally, the com-
pensation schedule included a sales commission schedule. The

" GC Exh 615 a hist of sales employ ees that signed the compensation
schedule agreement with the Respondent effective from fanuary 1.
2012, to May 10, 2013 "The parties entered mto a stipulstion agreeing
to the description of the document at GC Exh 6 The parties also
agreed that GC txb 6 contams an alphabetical list of emploves names
and (hew approxunate hue dates (17 17)
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parties stipulated that on an unknowo date in June, July. or
August 2012, the language in the sales commission schedule
that appears at General Counsel [Fxhibit 3 and identitied as
Exhibit A was changed by the Respondent. The sales commis-
sion schedule revised language appears at (eneral Counsel
Exhibit 7 The parties stipulated, however. that the language in
the compensation schedule never changed, (Tr. 20-21.) Em-
ployees were informed that they had w sign the compensation
schedule before they could be hired. (Tr. 28. 43.) On or about
January 1, 2012, Bauer signed the compensation schedule and
became an employee of the Respondent. (Tr, 25: GC Eah. 3.}
Bauer worked as an employee in several of the Respondent’s
retail stores until about the end of May 2012, {Tr. 33) The
parties stipulated that Baver's “last day at work was about the
last day ol May of 2012.” (Tr. 25.)

11, THSCUSSION AND ANALYSIS

A Duoes The Mandatory Arbitration Agreement Violate Section
Staye Lyof the Act by Unfawfully Prohibiting Employees from
Fngaging m Protected Concerted Acrivities

‘The General Counsel argues that the Respondent violated
Scction 8(a¥ 1) of the Act because it requires employces cov-
cred by the Act. as u condition of employment. to sign an
agreement that prevents them [rom filing joint. class, or collec-
tive claims addeessing their wages, hours. or other terms and
conditions of employment against the Respondent in any arbi-
tral or judicial forum. TFurther, the General Counset contends
that because the arbitration agreement docs not contain an opt-
out provision. it has the etiect of lcading employees Lo reasona-
bly believe that they cannot file charges with the NLRB. Ac-
cordingly. the “very lunguage of this agreement coerces all
signatory employees by prohibiting them from engaging in
cancerted uctivity proteeted by Scction 7 of the Act.” (GC Br.
4.

The Respondent contends the complaint must be dismissed
because: (1) the Board lacks jurisdiction over the casc in light
of the ruling in Noe! Canning v. M .RB, 705 F.3d 490 (D.C. Cir.
2013). cert. granted 81 U.S.L.W. 3695 (2013) (No. 12-1281)%
(2) the Charging Party was not an employee within the meaning
of the Act during the 10(b) period: (3) the Charging Parly has
not engaged in “congerted activity™: und (4) £ R. Horton. Inc..
357 NLRB No. 184 (2012). is not applicable and assuming it is
applicable. i is contrary to controlling Supreme Court prece-
dent and the FAA.'

Rascd on the evidence. I find that the Respondent's action
viotated Scetion 3(a)(1) of the Act when it mandated that em-
ployees covered by the Act had to waive. as a condition of em-
ployment. their right 1o file joint, class, or collective claims in
any arbitral or judicial forum.

T On July 3 and 8, 2013, the Respondent tiled letter bricts in addition
10 a pusthearing brief The letter briet filed on July 3, addressed the
order rssued by the Unued States Disteiet Court for the Western Thstriel
of Mussourt m Case [2-SUHICV-SW-BI The letter buef filed by the
Respondent on July 8. addressed the most recent Supreme Court ruling
on acbitration agreements  The General Counsed did net file responses
Alhough | did not uuthonze the parties 1o file additronal bricts bevond
the posthearing briefs. | have considered the Respondent’s addrtional
filings 1 my dectsion-making process
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. The Board’s jurisdiction (v issue the complaint at issuc

The Respondent argues that the case should be dismissed be-
cause the Board did not have a valid quorum when the charpes
and complaint in this case were filed. New Process Steel L P.
v. NLEB, 130 §.C1. 2635 (2010}, The Respoandent contends that
any actions taken by this Bourd, including its agents and dele-
gates. Jach authority because the court in Noe! Canning v
NLRA, found that the reeess appointments of Members Sharon
Block and Richard Grillin were unconstitutional and invalid.

I reject the Respoandent’s argument on this point. The Board
does nat accept the decision in Noe! Canning. in part, because it
is the decision of a circuit court and there is a conflict in the
circuits regarding this issuc. Belgrove Posi Acute Care (enter,
359 NLRB No. 77, slip op. at | fn. 1 {2013). Although the
fourth Circuit recently agreed with Noef Carming when it de-
cided N.RB v FEnterprise Leasing Co. Sontheast, LLC. Nas.
12-1514, 12-2000. 12 2065, 2013 WL 3722388 (4th Cir.
2013}, the Board has noted that at {east three courts of appeals
have reached a different conclusion on similar facts. Bloom-
ingdafes. supra (citing Evans v, Stephens, 387 1.3d 1220 (11th
Cir. 2004). cert. denied 544 (.S, 942 (2005): LS. v. Hoodley.
751 F.2d 1008 {9th Cir. 1985): LS. v dflocco, 305 +.2d 704
(2d Cir. 1962)). Iheretore, Respondent’s argument fails.

2. Charging Party is an employee within the meaning
vl the Act

The Respondent contends that the complaint must be dis-
missed becausc Bauer filed his initial charge more than 6
months afler his execution of the compensation schedule. which
contained the alleged discriminatory language. (R. B3r. $) In
addition, the Respondent posits that pursuant te Scetion 2(3) of
the Act, Bauer is considered an “employee™ during the 10(b)
period endy il his employment “ceascd as a consequence of. or
in connection with, any current fabor dispute or beeause of an
unfair labor practice.” (R. Br. 10. quoting Sec, 2(3) of the Acl)
The Respondent argues Bauer does not fit within this definition
of e¢mployec on either point.  The General Counsel counters
that thc Respondent had misinterpreted the meaning of the
Act’s definition of employee and Section 10¢h).

Section 10{b} ot the Act states in relevant part that “no com-
plaint shall issuc based upon any unfair labor practice occurring
more than six months prior 10 the filing of the charge with the
Board." Although, the Respondent argues that Bauer was not
an employee as defined by Section 2{3) of the Act during the
10(b) period. 1 find this argument tails, The Board defines
“employec™ broadly. including “former employees.” The Re-
spondent referenced Lirtle Rock Crate & Basket Co. 227
NLRD 1406 (1977). in ils pusthearing briel to support its argu-
ment that vaguely identitying an individual as ~employee™ dacs
not cloak him or her with the protections of Section 7 of the
Act.

Litthe Rock Crate & Basketr Co., however, suppons the Gen-
eral Counsel’s assertion that “a charging party need not be un
employee nor one impacled during the 10(b) period by the un-
fair labor practices alleged.” (GC Br. 8.) Lirde Rock Crate &
Basket Co. invelved a charging party that was discharged in the
morning but allowed to remain in the employer’s faciliy until
his final paycheck was available at noon that same day. The
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charging party began to distribute union literature to other em-
ployces while he waited on his paycheck. 1lis tormer supervi-
sot 1old him distribution of the literature on the employur’s
propenty was illegal and threatened to have him arrested. De-
spite his discharge the Board found the charging party wus o
statutory “employee™ within the meaning ol Section 2(3} ol the
Act. The Board noted it has “long held that that term femploy-
ces| means “members ol the working ¢lass generally,”™ includ-
ing “former employees of a particular employer.™ Linde Rock
Crate & Busket Co . supra at 1406, (See Briggs Mfg. Co . 75
NLRB 569, 570. 571 (1947} (finding that Sec 2(3) of the Act
provides that the term “employees™ includes any empiloyee
unless the Act explicitly states otherwise; and in its generic
sense the term is broad enough to include ~“members of the
working class generally™).  Therclore, under this principal.
Bauer is clearly an cmployee within the meaning of the Act,

Further, the compensation schedule was effective within the
10(b} perivd for current and past employces: and the Respond-
ent’s atiempt to enforee the collective and class restrictions of
the compensation schedule in District Court was done during
the 10(h) period. Thus. the Respondent’s etfort to “interfere
with. restrain. or coerce™ employecs (and Baucr) in the exercise
of their protected concerted activity occurred during the 10(h)
period. The impact ol the terms of the arbitration impacted his
abilily to engage in the protected concerted activity of joining
with past and current employees o litigate {ssues involving the
wages, hours, and other terms and conditions of their employ-
ment with the Respondent. See D. R. Horton, Bloomingdale s
fie., Case JD(SF)-29-13 (2013) (the NLRB issued a complaint
brought by u charging party approximately 8 months after her
terminalion contesting the class action waiver clause of an arbi-
tration agreement. The complaint was heard and decided by an
administrative law judge).

[ find that Bauer was an cniployee within the meaning of the
Act during the 10{b) period. Consequently. the Respondent’s
altirmative defense on this point tails.

3. . R {erion. Supreme Court precedent,
and the FAA

The Respondent contends that D. R, Harton is contrary to the
Federal Arbitration Act (FAAY® 9 US.C. §3 | et seq., and
controlling Supreme Court precedent.  The Respondent notes
that the majority of lower courts have also declined to adopt the
holding in ) K. Horton. See. e.g.. Owen v Bristof Care, Inc..
702 .34 1050 (8th Cir. 2013): Miguel v. JP Morgan Chase
Bank. 2013 WL 452418 (C.C. Cal. Feb. 3, 2013): Carey v. 24
Hour Fimess USA, Ine., 2012 W 4754726 (S.DD. Tex. Oct. 4.
2012). and cases cited therein. Morcover. on June 20. 2013, the
Supreme Court issued .4merican Express Co. v. ltalian Colors
Restaquranz, 135 S.Ct. 2304, which the Respondent argues sup-
ports enforcement of the arbitralion sgreement al issue.

It is undeniable that increasingly the Supreme Court has
shown great deference to enforcement of arbitration agree-
menis. In AT & T Mobiluy LLC v. Conceperon. 131 S.CL 1740,
1749 (2011). the Supreme Court emphasizes that its cuses

" The I'AA was enacted w 1923, 42 St 883, and reenacted and
codified 0 1947 as Tule 9 of the United States Code
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“place it beyond dispute that the FAA was designed to promotc
arbitration,” The Court and NLRB acknowledge that the provi-
stons of the FAA evince a “liberal policy favoring arbitration
agrcements.” Moses H. Cone Memorial Hosprad v Mercury
Construction Corp.. 103 S.Ct, 927 (1983). The Supreme Court
explains that the “principal purpose™ of the FAA is to “ensur(¢]
that privale arbitration agreements are enforced according to
their terms.”™ 1ol Information Sciences, Inc. v. Buard of Trus-
tees of Leland Stanford Jumar Univ., 109 §,Ct. 1248 (1989).
Parties may agree to specify the issues that can be arbitrated
and restrict “with whom a party witl arbitrate its disputes.”
Stolt-Nielsen S.A. v iimal Feeds Intl Corp.. 130 5.Ct. 1758,
1763 (2010): AT & T Mobifuy LLC. supra.

American Express Cou. involved merchants whe accepted
American Express cards and had agreements with American
Express that contained an arbitration clause. The agreement
included a provision precluding any claims from being arbitrat-
ed on a class action basis. Suhsequently, the merchants filed a
class action suit apainst American kxpress for violation ot the
Federal antitrust laws. The merchants argued the pravision
waiving class arbitration should render the agreement unen-
forceuble because the cost of individually arbitrating a federal
statutory claim would exceed their potemial recovery. Ameri-
can Express moved to force individual arbitration under the
FAA. The Supreme Court held that arbitration is o matter of
contract and the FAA precludes courts from insvalidating a con-
tractual waiver of class arbitration because “the plaintitf's cost
of individually arbitrating a federal statutory claim exceeds the
potential recovery,” {d. at 2307. The Supreme Court also held
that “unless the FAA's mandate has been “overridden by a
contrary congressional c¢ommand,” courts cannot imalidate
arbitration agreements simply because the ¢laim is bused on the
violation of a foderal stutute.  dmerican Express Co at 2310:
CompuCredit Corp. v. Greenwood. 132 S.C1. 665. 668669
(2012).

In D. R. Horton. the Charging Party was required, as a condi-
tion of cmployment. to sign an arbitration agreement that did
not have an opt-out clause. In addition, the arbitration agree-
ment contained a clause precluding Charging Party and other
employees corered by the Act from (iling joint, class. or collee-
tive claims in arbitral and judicial forums. [he Bourd ex-
plained that an cmployer violates Section 8(ay(|) of the Act
when it requires employees as defined by the Act, as a condi-
tion of their employment. lo sign an arbitration agreement (hat
prohibits them trom “filing joint, class, or collective claims
addressing their wages, hours. or other working conditivns
against the employer n any forum. arbitral or judicial.”™ Id. at
1.

[ indl that the Supreme Court does not expressly averrule the
finding in D R Horton. The case at issue is distinguishable
because the arbitration agreement preeludes employees from
exercising their substantive rights protected by Section 7 ol the
Act. The NLRA protects employecs' ability to join together o
pursue workplace grievances. including through litigation. Id.
slip op. a1 2. By initiating arbitration on a classwide basis and
filing a class action lawsuit in district court, both Baucer and the
charging party in 1) R Ilorton were enpaging in cenduct that
the Board has noted is “not peripheral but central to the Act's
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purpuses.” D R FHowrion, supra al 4. The Board went on to
find that there was no conflict between the NLRA and the FAA
“[slo long as the employer leaves open a judicial forum tor
class and collective claims, employees” NLRA rights are pre-
served without rcquiring the availability of class-wide arbilra-
tion.” D. R Horton. slip op. at 16. The agreement in this mat-
ter does not provide tor such an option.

The claim brought by the merchants in American Express
Co.. is distinguishable in that it was for a violation ol antitrust
laws. Unlike D. R Horton and he case at issue, the merchants
were alleging not that they were precluded from pursuing their
claim but rather the cost to da so individually would be prohibi-
tive. Id. at 2309. lowever. the Supreme Coun noted ~antitrust
laws do not guarantee an aftordable pracedural path to the vin-
dication of exery claim.” 4dmerican Expiress Co.. supra at 2309,

The Respondent does not set forth an argument explaining
why it believes the holding in dmerican Express Co. overrules
D. R Horton. other than to note that it “supports enforcement
of Cellular Sale™s arbitration agreement,™ (R Lir. Br. 2.} [ tind
nothing in American Express Co. or the FAA w support the
Respondent’s assertion.  Consequently, 1 am bound by Board
precedent unless and until it is reversed by the Supreme Count,

4. 'I'he Charging Party has engaged in concerted activity

The Respondent argues Charging Party's filing of the lawsuit
in District Court is not protected activity under Section 7 of the
Act becuuse “there is absolutely no evidence that any employ-
ees are secking to join. took part in. or autharized the filing of
the lawsuit.”™ (R. Br. 13))

Section 8{u) 1) of the Act provides that it is an unfair labor
practice for an employer to interlere with. restrain. or cocree
employces in the exercise of the rights guaranieed in Section 7
of the Act. The rights guaranteed in Section 7 in¢lude the right
“te torm, join. or assist labor erganizations, tu bargain collee-
tively through representatives ol their own choosing, and to
engage in other concerted activities for the purpose of collec-
tive bargaining or other mutual aid or protection.”™ See Brigit-
on Retedd, Inc.. 354 NLRB 441, 441 (2009).

In Meyers Industries (Aevers ), 268 NLRB 493 (1984). and
in Mevers hulustries (Meyers 11, 281 NLRB 882 (1986), the
Board held that “concerted activities™ protected by Secction 7
are thuse “engaged in with or on the authority of other employ-
ces. and not solely by and on behalf ol the employee himself.”
However. the activitics of a single employee in cnlisting the
support of fellow employces in mutual aid and protection is as
much concerted activity as is ordinary group activity, Individ-
val action is concerted if it is engaged in with the vhject of
initiating or inducing group action. Whituker Corp . 289 NLRB
933 (1988). lhe "mutual aid or protection™ clause of the Act
includes employees acting in coneert o improve their working
conditions through udministeative and judicial foruns.

In assessing whether an employer has violated Section
8(a)(1} by unitaterally implementing a policy (in this case it is a
mandatory arbitration agreement). the Board applies the test
established in Lutheran Heritage Village-Livoria. 343 NLRB
646 (2004), First, it must be determined whether the rule ex-
plicitly reatricts octivitics protected by Section 7. It the rule
does. it is unfawlul. However, if there is not an explicit re-
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striction of Section 7 rights. “the finding of a violation is de-
pendent upon & showing ot one of the following: (1) employees
would reasonably construe the rule to prohibit Scction 7 activi-
132 (2) the rule was promulgated in response 1o union activity:
or (3) the rule has been applied to restrict the exercise of Sec-
tion 7 rights.” Litherun Heriage, supra at 647.

It is clear that under Lutheran Herituge, the arbitratin
agreement at issue explicitly restricts and has been applied to
restrict the rights protected by Section 7. Further, under Board
law, it is established that Bauer ¢ngaged in concerted protected
activity as a result of the class action lawsuit he tiled in Dastrict
Court  The Board has held that filing a class action lawsuit to
address wages, hours, and other terms and conditions of em-
ployment constitutes protected activity, unless done with mal-
ice or in bad faith, Harco Trucking, LLC. 344 NLRB 478
(2005): Host nternational, 290 NLRB 442,443 (1988): D. &
Horton, Inc., supra. Conscquently, the Respondent’s action to
loree Bauer. and other cmployees covered under the Act, to
waive their right to file a classwide action in any forum, arbitral
ur judicial interferes with and restrains them in the exercise of
their Section rights.  Therefore. | tind that the Respondent’s
argument fails.

Accordingly. 1 find that the Respondent’s action siolated
Section 8(a)(1) of the Act when it mandated that cmployees
covered by the Act had 1o waive. as a condition of employ ment,
their right 10 file joint, class. or colleetive claims in any arbitral
or judicial forum.

B. Does The Respondent’s Mation 1o Compel Arbitration Filed
m District Court Violate Section 8rastl) of the Act

The General Counscl advances the saime arguments and cited
authority to this charge as it does to the charge contesting the
arbitration agreement.  Likewise, the Respondent sets forth the
samg defenses. (GC Br, 6. R Br: R Lir. Br.}

i addition to the previously cited detenses, the Respondent
urgues that 1 should defer w0 an order issued by the District
Court on July 3, 2013. granting the Respondent’s motion to
compel arbitration and dismissing Bauer’s collective and class
claims. (R Lir. Br. Bxh. ¢ attached.) While the District
Court’s order is instructive. it lacks preccdential authority, |
am bound by Board precedent. Sce Pathmark Stores, Inc., 342
NLRB 378 fn. | (2004). Consequently. this malter requires me
to follow Board law as set lorth in . R Horton which is con-
trary to the District Count’s order.

Therefore, 1 tind that the Respondent’s action violated See-
tion 8(a)(1) ol the Act when it attempted (o restrict Bauer's
exercise of his Section 7 rights by filing a mation in District
Court o compel arbitration and dismissal of Bauer's collective
and class claims.

CONCILUSIONS OF Law

1. The Respondent. Cellular Sales of Missouri, Inc.. is an
employer within the meaning of Section 2(6) and (7) of the Act.
2. The Respondent violated Section 8(a)(1) of the Act by
maintaining and enforcing a mandatory and binding arbitration
poticy which required employees to resolve employment-
related disputes exclusively through individual arbitration pro-
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ceedings and to relinquish any right they have 0 resohve such
disputes through collcetive or class action.

3. The Respondent violated Sectivn 8(a)( 1) of the Act by
maintaining a mandatory and binding arbitration policy that
restricts employces™ protecied activity or that employees rea-
sonably would believe bars ur restricts their right to engage in
protected activily and‘or file charges with the National |.abar
Relations Board.

4. 1he Respondent violated Section B(a)(1) of the Act by [il-
ing a motion in Nistrict Court to compel arbiteation and dismis-
sal of Charging P'arty’s collective and class claims.

RFurDY

Having found that the Respondent has engaged in certain un-
tair labor practices. 1 shall order it to cease and desist theretrom
and to take certain affirmative action designed to effectuate the
policies of the Act.

As | have concluded that the arbitration policy contained
within the compensation schedule 15 unlawful, the recommend-
ed Order requires that the Respondent revise or rescind it. and
advise s emploxees in writing that said rule has been so re-
vised or rescinded.  Because the Respondent utilized the arbi-
tration policy contained in the compensation schedule on a
corporate wide basis, the Respondent shall post a notice at atl
locations where the arbitration policy contained in the compen-
sation schedule was in ettect See, e.g., L-fawl Co of Califor-
wa, supra at 1 tn. 2 (2006). D R Horton, supra. slip ep. at 17.

On these findings of fact and conclusions of law and on the
entire record, [ issue the following recommended”

CORDER

The Respondent. Cellular Sales of Missouri, LLC, St. Louis.
Missouri. {8 officers, agents, successors. and assigns, shall

1. Cease and desist from

(a) Maintaining and enforcing a mandatory and binding arbi-
tration policy that waives the right 0 maintain class or collee-
tive actions in alt forums. whether arbitral or judicial,

{b) Maintaining 2 mandatory and binding arbiwation policy
that restricts employees™ protected activity or that employees
reasonably would belicve bars or restricts their right 10 engage
n protected activity andfor file charges with the National Labor
Relations Board.

(¢) Secking court action to enforce @ mandatory and binding
arbitration policy that waives the right lo maintain class or col-
fective actions wn all forums, whetber arbitral or judicial. or
restricts cmployees” protecied activity or that employees rea-
sonably would belicve bars or restricls their right to engage in
protected activity andior file charges with the National {.abor
Relations Board.

(d) In any like or relaled manner interfering with. restraining.
or coercing emplovees in the exercise of the rights guaranteed
tu them by Section 7 of the Act.

2. Take the following affirmative sction necessary 1o eftec-

It no exceptions are filed as provided by See 102 46 ol the Bowd's
Rules und Regulations, the findings, conclusions. and recommended
Order shall, as provided m Sec 112 48 of the Rules, be adopted by the
Board and all objections 10 them shull be deemed wasved for all pur-
poses
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tuate (he pulicies of the Act.

(a) Rescind or revise the arbitration agreement contained 1n
the compensation schedule to make it clear to employees that
the agreement does not constitute a waiver in all forums ol their
right to maintain ¢cmploy ment-related class aor collective ac-
tions, does not restrict employees’ right to file charges with the
Narttonal Labor Relations Board or engage in protected activity.
and does not require employees to keep information regarding
their Section 7 activity conlidential.

{h) Notify the employces of the rescinded or revised agree-
ment to include providing them a copy of the revised agreenient
or specific notitication that the agreement has been rescinded.

(¢) File a motion with the United States District Court lor the
Western District of Missouri in Case 12-05111-CV-SW-BP
asking that the court vacate its order to compel arbitration
and/or 1o limit the class and collective claims.

{d) Within |4 days alter service by the Region. post at all ta-
cilities where the arbitration agreement contained in the com-
pensation  schedule applied copics of the attached notice
marked ~Appendix.”"® Copics ol the notice, on forms provided
by the Regienal Dircctor for Region 14 Subregion 7. after
being signed by the Respondent's authorized representative,
shall be posied by the Respondent and maintained for 60 con-
secutive days in conspicuous places including all places where
notices v employees are customarily posted. In addition to
physical posting of paper notices, the notices shall be distribul
ed electronically. such as by email, posting on an intranct or an
internet site. and/or other electronic means, if the Respondent
customarily communicates with its employees by such means,
Reasonable steps shall be taken by the Respondent o ensure
that the notices are not altered, detiaced, or covered by any other
matenal. In the event that, during the pendency of these pro-
ceedings. the Respondent has gone out of business or ¢closcd the
facility involved in these procecdings. the Respondent shall
duplicate and mail, at its oswn expense. a copy of the notice to
atl current employecs and former employees employed by the
Respondent at any time since January 1, 2012,

{c) Within 21 days afler service by the Region. file with the
Regional Director a sworn certitication of 2 responsible official
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated. Washington. D.C. August 19, 2013

APPINDIX
NOMNCE 10 EMPLOYEES
Posiin BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Ageney of the United States Governmem

The National 1.abor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this no-
tice.

'“1f this Order 15 entorced by a Judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board™ shall read ~Posted Pursuant 10 a Judg-
ment of the United States Court of Appeals Fntorcing an Order of the
Natnonat [abor Relutions Board ™
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10 DECISIONS OF THE NAYIONAL LABOR RELATIONS BOARD

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join. or assist a union

Choose representatives (o bargain with us on your be-
half’

Act together with ather employees tor your benefit and
prutection

Choose not to engage in any of these protected activi-
tics.

WT WLl NOT maintain or enloree a mandatory and binding
arbitration policy that waives the right to maintain class or col-
lective actions in all forums. whether arbitral or judicial.

WE Wil NoT maintain 2 mandatory and binding arbitration
policy that restricts employees’™ protected activity or that em-
ployecs reasonzbly would believe bars or restricts their right to
engage in protected activity and/or file charges with the Na-
tional Labor Relations Board.

Annellate Case: 15-1620 Pane: 15

WL WILL NOT in any like or related manner interfere with, re-
strain, or cocrce you in the ¢xercise of the rights guaranteed
you by Federal labor law.

WE WILT rescind or revise the arbilration agreement con-
tained in the compensation schedule 0 make it clear to em-
ployees that the agrectnent does not constitute a waiver ol their
right in all forums to maintain class or collective actions, does
not restrict employces” right to file charges with the National
Labor Relations Board or enpage in other protected activity.
and docs not require employees to Keep intormation regarding
their Section 7 activity confidential.

WF WILE NOT nolily employees of the rescinded or revised
agreement, including providing them with a copy of the revised
agreement or specific notitication that the agreement has been
rescincded.

CFILULAR SALES OF MiSSOLRLLLC
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