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Respondent, Commercial Air, Inc. (“Commercial Ajry counsel, files this Reply in
support of its cross exceptions.
l.

INTRODUCTION

On September 12, 2014, Commercial Air filed its pese and Cross Exceptions
(“Cross Exceptions”), showing that Administrativav. Judge Paul Bogas correctly determined
in his August 1, 2014 Decision (the “ALJ Decisiontfjat Commercial Air properly laid off
employee Chris Lehr and properly discharged emgl&@earles Howard. Commercial Air also
showed the ALJ Decision should have ended the matttheprima facieinquiry because the
General Counsel failed to satisfy his initial burdag proof.

On September 26, 2014, General Counsel filed GEn€aunsel's Answer to
Respondent’s Cross-Exceptions to the Administrathvewv Judge’s Decision (“General
Counsel’'s Answer”) and the Indiana State Pipe Tga@iesociation and U.A. Local 440, AFL-
CIO (the “Union”) filed Indiana State Pipe TradessAciation and U.A. Local 440, AFL-CIO’s
Answer to Respondent’s Cross Exceptions to the Athinative Law Judge’s Decision (the
“Union’s Answer”). Both General Counsel's Answerdathe Union’s Answer failed to even
acknowledge, let alone address the case law anttrese provided by Commercial Air in the
Cross Exceptions. Instead, both General CounsktrenUnion relied largely on points already
rejected or found unpersuasive by Judge Bogas.mée fully explained below, Commercial

Air's Cross Exceptions should be sustained.



l.
ARGUMENT
In the ALJ’s Decision, Judge Bogas recognized tiekimess of the General Counsel’'s

prima facieshowing with respect to the layoff of Mr. Lehr atiee discharge of Mr. Howard.
ALJ Decisionat 15, 17. Judge Bogas nevertheless moved owdioiade Commercial Air's
stated reasons, eventually determining that Comalefir’'s actions were proper and that no
violation of the Act occurred. In its Cross Exaeps, Commercial Air affirmatively established
the inquiry should have ended at gieéma faciestage because the General Counsel failed to
meet its burden of proof. Neither the General Gelis Answer nor the Union’s Answer
substantively combat Commercial Air's Cross Exaai

A.

Mr. Lehr’s Layoff

The crux of the General Counsel’s inability to makerima facieshowing has always
centered on timing. Commercial Air's Cross Excepsi extensively discussed the failure of
timing in this case to raise a negative inferemuauding citation to analogous case law and the
factual record in this cas€ross Exceptionat 29-32. Judge Bogas in fact recognized thatpa g
of at least three months occurred immediately pigoMr. Lehr’s layoff in which Commercial
Air had no knowledge of continuing protected acitgg, nor did it engage in conduct during the
period that would create more of a timing issi¢.J Decisionat 15-16.

The General Counsel and the Union failed to eveliesd the case law and facts cited by
Commercial Air, and they further failed to acknogge the findings of Judge Bogas. Instead,

both simply cited a caSéndicating that negative inferences relating totimemay be drawn

! This general citation tdinney Rebar Services, Inc354 NLRB 429 (2009), does not support the General
Counsel's argument. [hinney to the extent timing was an issue at all, it iwed an adverse action taken by an



from suspicious timing and that Mr. Lehr was let \gihin a few months of beginning an
organizing campaignGeneral Counsel’s Briedt 6;Union’s Briefat 8.

Contrary to this characterization, Mr. Gatewoodred in May 2012 that the Union had
implemented a campaign to organize Commercial Aitskers. Tr. at 200;ALJ Decisionat
3:36-42. Mr. Lehr indicated he started talkinghnmtmployees about the Union even before he
met with Union business agent John Kurek in April May, 2012 yet he admitted Mr.
Gatewood never told Mr. Lehr that he could not arga Commercial Air's workers, never
threatened Mr. Lehr with discipline for attemptittgorganize the workers, and never indicated
in any way that he would take work away from MrhLéor attempting to organize worker$r.
at 134, 146. In all, Mr. Lehr was the only empleye sign a union authorization card, and even
Union business agent John Kurek testified thatGoenmercial Air employees seemed to be
happy with the working conditions at Commercial.A8ee Tr207.

Even when the Union sent a formal notice of Mr. i®lstatus, Mr. Lehr remained
employed. It was not until nearly four months #adter, a point by which time Mr. Lehr had
been attempting to organize employees for almoataa, that Mr. Lehr was laid off. What is
more, Mr. Lehr was not the first plumber to be lafl ALJ Decisionat 10. In any event, the
closest measure of timing between protected agtanid layoff spans nearly four months from

November 12, 2012, to February 28, 261%uch a span cannot form the basis for an inferenc

employerimmediatelyafter knowledge of protected activityd., n.2. It did not involve a lapse of even a singiy,
let alone the nearly four month gap in the presase. Just like the present case, however, thedBdémately
affirmed the Administrative Law Judge’s determinatthat no violation of the Act occurred.

2Tr. at 110-11. Mr. Lehr, who came to Commercial iAi2011 as a Union Salt in order to garner supfmrthe
Union, was unable to get any support. Indeed, Mihr, himself, lost interest in organizing and gteg
communicating with the Union altogether until Mrutek tracked him down and urged him to start tajkin
employees about the Union agaifr. at 205-06.

% To the extent General Counsel and the Union intipdy an active campaign occurred following the Noker 8,
2012 notice, the facts belie such an implicatioBven so, they still have not identified any knovgedby
Commercial Air of any ongoing efforts or establidhay other fact that would explain why Commeréialwould



of causation. See Camaco Lorain Mfg. PlanB56 NLRB No. 143 (2011) (holding that a
suspension occurring a full month after learningioion activity did not permit an inference of
causation).

Similarly, neither the General Counsel nor the Wniacknowledged or addressed
Commercial Air's case law and factual showing tit&t General Counsel failed to establish the
requisite animus. Rather, each relied on a netesl&€ommercial Air distributed to its
employees indicating that it preferred to remaiioariree despite Commercial Air's showing in
its Cross Exceptions that animus may not be atethuo an employer merely because the
employer opposes a union organizing campaidffiliated Foods, InG. 328 NLRB No. 165
(21999) (no animus found where employer stated uhains were detrimental and it would take
all lawful steps to oppose the union at its faedj. No party has even alleged that anything
contained in the newsletter was improper or unlaw#s such, no animus can be established
through the newsletter.

In sum, the General Counsel failed to establislpisi®is timing or even improper anti-
union animus because nearly four months passedebatany known protected activity by Mr.
Lehr and his layoff, and because employers arélemtio lawfully oppose unionization.

B.

Mr. Howard’'s Discharge

Judge Bogas correctly found that no evidence stgdeSommercial Air knew of any
protected activities by Mr. HowardALJ Decisionat 17. In the Cross Exceptions, Commercial

Air provided case law exampfesind references to the facts that show why the laick

wait four months after finding out about Mr. Lehision organizer status before taking an advertieraagainst
him purportedly based on that status.

* See, Gold Coast Restaurant Corp04 NLRB 750, 751 (1991)(holding that no knowledxisted even though the
timing of the discharge was suspicious, coming withweek of the signing of authorization cards] amen though



knowledge required dismissal for failure of the & Counsel to meet ifwima facieburden.
See, Cross Exceptioas 38-40.

The General Counsel's Answer and the Union’'s Answagain failed to even
acknowledge Commercial Air’s citation to case léav,alone address the case law or facts cited
by Commercial Air. Instead, General Counsel arel thnion simply assert knowledge of
activities existed because Mr. Howard occasionatbye union clothing and rode to work with
Mr. Lehr. General Counsel's Answet 7;Union’s Answerat 9° Commercial Air, however,
has already established in the Cross ExceptiortsMnaHoward’s occasional use of clothing
containing a union logo was not an act of protecetivity but instead, by Mr. Howard’s own
words, merely “work clothes” worn since the beghgdf his employment well before the onset
of any organizing activity. Cross Exceptionsat 39. Mr. Howard, himself, admitted Mr.
Gatewood never indicated he had a problem with wgauch clothing, jackets, or stickers on
his hardhat.Tr. at 185-86. Indeed, employees regularly wear $hiclys, which never bothered
Mr. Gatewood. Tr. at 331;ALJ Decisionat 17. Thus, no knowledge of activities can beta
from Mr. Howard’s work clothes.

The General Counsel and the Union ineffectivelyesggheir argument that knowledge

of Union activities exists merely because Mr. Havesde to work with Mr. Leh?. According

the discharged employees were long time union mesnbed discussed the union freely at wolgjinn-Dixie
Stores, InG.153 NLRB 276 (1965)(holding no knowledge existgth respect to the charging party even though the
employer knew of a general union campaign).

® General Counsel and the Union allege Mr. Howargaged in protected activity by talking with othengoyees
about the Union and talking with the Union’s busim@gent in the Summer of 201@eneral Counsel's Answeit

7; Union’s Answerat 8-9. Neither, however, even allege Commewiahad knowledge of any such activity. To
the contrary, as noted by Judge Bogas, no evidainceowledge existedALJ Decisionat 17.

® General Counsel and the Union each assert Mr.v@aie knew that Mr. Howard rode to work with Mr. lreh
“everyday” and therefore allowed Mr. Howard to wdhe remainder of the day after Mr. Gatewood tdld he
was dischargedGeneral Counsel's Answeit 7;Union’s Answerat 9. Allowing an employee to work through the
day after being discharged simply makes no sefaher, as Mr. Gatewood testified, he fired Mr. tdotvat the
beginning of the day, immediately followed by a8®-minute conversation in the break area in which Wbward
convinced Mr. Gatewood to give him one more change. at 325-28. Thus, Mr. Howard’s story that he was



to General Counsel, “it would not have been a dtrédr Gatewood to guess that Howard . . .
was also a supporter of the UniorGeneral Counsel’s Answett 7. General Counsel, however,
never provided evidence that Mr. Gatewood did aict,f“guess” that Mr. Howard was a Union
supporter or was involved in protected activitidedeed, no evidence was presented that even
Mr. Lehr engaged in Union activities at any poimice November, 2012ALJ Decisionat 15-

16. Judge Bogas therefore correctly rejected teae@l Counsel's argument, finding “the
simple fact that the two shared the use of a compaick does not suggest that they shared the
same view about the Union or any other workplaseas’ ALJ Decisionat 17.

Judge Bogas also correctly dispensed with the Usigeference to Commercial Air's
internal form indicating Mr. Howard was laid offofn the plumbing department for lack of
work. Quite simply, the internal form was more sigtent with Mr. Howard’s testimony than
inconsistent, and it was completed by the plumiiorgman who had no role in Mr. Howard’s
discharge.ALJ Decisionat 18-19° Mr. Howard even told Mr. Lehr he had been disgkédrfor
Mr. Howard’s “lack of production”. Tr. at 149-50. Thus, even before the dischargeaaties
understood Mr. Howard was discharged for his peréorce, and Commercial Air has never
relied on lack of work as the motivation for disag

The arguments of General Counsel and the Uniommatieg to establish improper
animus are likewise deficient. Each argues that dlement is satisfied by pointing not to
conduct involving Mr. Howard but instead to Mr. ltek i.e., because Commercial Air

disciplined Mr. Lehr immediately after the Uniontified Commercial Air that Mr. Lehr was a

allowed to continue working because Mr. Lehr wassride home should not be credited. In any ewdntHoward
did not in any way indicate that Mr. Gatewood kravout the driving arrangement prior to the dayhef incident.
Tr. at 167-68.

" Mr. Gatewood did not participate in creating theeinal form and acknowledged the internal forimé®rrect. Tr.
at 43, 86.



Union organizer, Commercial Air must harbor anintosvard Mr. Howard. The Union,
however, never indicated Mr. Howard was an organ@esupporter, nor was Mr. Howard
disciplined along with Mr. Lehr. With no knowledgé activities by Mr. Howard, Commercial
Air could not have harbored animus toward the #cs/

Finally, General Counsel and the Union indicate tiheng of the discharge, coming
within a few months of the organizing campaignsuspect. As shown in the Cross Exceptions
and above, Judge Bogas correctly rejected thahagtibecause there simply is no evidence of
Union activity after November, 2012, thereby cnegtat least a three month gafilLJ Decision
at 15-16.

1.

CONCLUSION

For all of the foregoing reasons, Commercial Agspectfully requests that its cross
exceptions be sustained and that the Complairgatltens relating to the layoff of Mr. Lehr and
discharge of Mr. Howard be dismissed not only fo teasons cited by Judge Bogas, but also
because the General Counsel failed to satisfyritsgpfacie burden.

Respectfully submitted,
/sl A. Jack Finklea

A. Jack Finklea
Atty. No. 22212-49

Attorney for Respondent,
Commercial Air, Inc.
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