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DECISION AND ORDER

BY MEMBERS MISCIMARRA, HIROZAWA, AND SCHIFFER

On June 25, 2013, Administrative Law Judge William 
G. Kocol issued the attached decision.  The General 
Counsel and the Respondent both filed exceptions, sup-
porting briefs, answering briefs, and reply briefs.

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record 
in light of the exceptions and briefs, and has decided to 
affirm the judge's rulings, findings,1 and conclusions 
except as explained below, and to adopt the judge’s order 
as modified.2

As explained below, we agree with the judge that the 
discharges of Yolanda Galaviz and Delfina Bruno were 
unlawfully motivated and violated Section 8(a)(3) of the 
Act.3  We also find, however, that the Respondent’s plant 
manager, Gustavo Terrones, violated Section 8(a)(1) by 
threatening Bruno with unspecified reprisals for her pro-
tected activity and by interrogating Galaviz.

                                               
1  The parties have excepted to some of the judge’s credibility find-

ings.  The Board’s established policy is not to overrule an administra-
tive law judge’s credibility resolutions unless the clear preponderance 
of all the relevant evidence convinces us that they are incorrect.  Stand-
ard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d 
Cir. 1951).  We have carefully examined the record and find no basis 
for reversing the findings.

2  With respect to the calculation of remedial back pay for the dis-
criminatees, the judge applied F. W. Woolworth Co., 90 NLRB 289 
(1950).  This was correct as to Yolanda Galaviz and Delfina Bruno, 
who were unlawfully discharged.  As to Lilian Lopez and Yolanda 
Rivera, however, who were unlawfully transferred from one production 
line to another, we will apply Ogle Protection Service, 183 NLRB 682 
(1970), enfd. 444 F.2d 502 (6th Cir. 1971).  We will defer to compli-
ance the Respondent’s contention that Lopez and Rivera suffered no 
loss of work hours from their unlawful transfer.

3  We also agree with the judge, for the reasons he stated, that the 
Respondent unlawfully transferred employees Lopez and Rivera from 
the flour tortilla line to the corn tortilla line, but that disciplinary warn-
ings to Rivera on two occasions and the Respondent’s multiple suspen-
sions of Jesus Saldana were not unlawful in light of the credited record.

With respect to the allegations that the Respondent violated Sec. 
8(a)(3) by issuing written warnings to employee Rivera and suspending 
employee Saldana, Member Miscimarra does not reach the issue of 
whether the General Counsel satisfied his initial burden under Wright 
Line because, even assuming this burden was satisfied, Member 
Miscimarra agrees with the judge that in each instance, the Respondent 
would have written up Rivera and suspended Saldana in any event, 
regardless of their protected activities.

I.

The Respondent produces tortillas and chips at its San-
ta Fe, New Mexico facility.  In August 2012,4 Galaviz, 
Bruno, and five of the Respondent’s other employees 
decided to form a committee (the Comite) to address 
their complaints related to working conditions with man-
agement.5  They drafted a letter to Kenny Kalfin, the 
Respondent’s managing member, which identified the 
Comite, stated a number of their complaints, and re-
quested a group meeting with him.  The letter was signed 
by all seven employee members of the Comite and was 
hand delivered to Kalfin by two of them (including 
Galaviz) on August 8.

II.

A. Terrones’ Threat to Bruno and Interrogation 
of Galaviz

Later in the day on August 8 and the following day, 
Terrones summoned each of the employees who had 
signed the letter to an individual meeting in his office.6  
Although Terrones had essentially the same conversation 
with each employee, he made individualized comments 
to Bruno and Galaviz.  In Bruno’s case, Terrones re-
marked that she “should not stick her neck out for any-
one because no one would stick their neck out for her.”  
Although we agree with the judge that the rest of Terro-
nes’ conversation with Bruno was lawful, we find this 
remark unlawfully coercive.  It reasonably conveyed a 
threat of unspecified reprisal for Bruno’s protected activ-
ity: she should not put herself in jeopardy (stick her neck 
out) by engaging in that activity, because other employ-
ees would not jeopardize themselves to support her (they 
would not stick their necks out for her).7  The coercive 
                                               

4  All subsequent dates are in 2012 unless otherwise noted.
5  There is no exception to the judge’s finding that the Comite was a 

“labor organization” within the meaning of Sec. 2(5) of the Act.
6  Although not noted by the judge, the Comite sent a follow-up let-

ter to Kalfin on August 8, also signed by all of the alleged discrimi-
natees, after Terrones had met individually with some of its members.  
This letter again requested that Kalfin meet with “all [the Comite’s] 
members, in order to avoid misunderstandings” created by the meetings 
Terrones had thus far had with individual employees.  

7  The Board has found essentially the same phrase coercive in other 
cases.  See, e.g., Clark Equipment, 250 NLRB 1333, 1334–1335 
(1980); G.K. Chevrolet, 176 NLRB 416, 417–418 (1969).  We disagree 
with our colleague that Terrones’ statement suggested only that Bru-
no’s coworkers might not support her in turn.  This claim misses the 
obvious point that Terrones was conveying, i.e., that the employer 
believed that engaging in protected activity amounted to doing some-
thing dangerous: sticking your neck out and risking your head.  Of 
course, it is the employer who wields the ax in the workplace.  The 
Respondent, not Bruno’s coworkers, held the power to discharge Bru-
no––and exercised it in short order.  

Contrary to his colleagues, Member Miscimarra agrees with the 
judge’s finding that Terrones’ remark to Bruno––to the effect that 
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impact of the comment was increased by Bruno’s dis-
charge only 8 days later, which we find below was also 
unlawful.8

When Terrones met with Galaviz, he told her he had 
heard “from somebody, a person who had told him” that 
Galaviz was collecting signatures to get him fired.  While 
we agree with the judge that the rest of Terrones’ conver-
sation with Galaviz was not coercive, we find that this 
remark was clearly intended to evoke an acknowledg-
ment or denial of having engaged in protected activity 
and was therefore an unlawful interrogation.9

                                                                          
Bruno “should not stick her neck out for anyone because no one would 
stick their neck out for her”––did not constitute an unlawful threat.  
Nothing in the Terrones statement suggests that the Respondent would 
retaliate against Bruno; rather, at most the statement constitutes an 
opinion regarding how other employees might respond, or fail to re-
spond, if Bruno wanted them to “stick their neck out” for her.  The Act 
does not prohibit any party from suggesting that trusting in the altruism 
of others may lead to disappointment.  In this regard, Clark Equipment, 
250 NLRB 1333 (1980), and G. K. Chevrolet, 176 NLRB 416 (1969), 
relied on by his colleagues, are readily distinguishable from this case.  
In Clark Equipment, a manager pointed to a union badge an employee 
was wearing and said, “you are sticking your neck out.”  250 NLRB at 
1334.  In G. K. Chevrolet, the sales manager told the salesmen that they 
would be better off if they did not sign for or join the union, and con-
cluded that “[a]s far as he was personally concerned, he wouldn’t stick 
his neck out at that time.”  176 NLRB at 418.  In both cases, unlike the 
situation here, the clear suggestion was that the employer was potential-
ly dangerous to employees if they “stuck their neck out” by supporting 
the union.  Although Respondent later unlawfully discharged Bruno, 
this does not convert Terrones’ lawful statement into an unlawful one.

8  The Board has recognized that a subsequent unfair labor practice 
can increase the coerciveness of a preceding interrogation or threat, 
depending on the relationship between the two events and the totality of 
circumstances.  See Temp Masters, Inc., 344 NLRB 1188, 1188 (2005), 
enfd. 460 F.3d 684 (6th Cir. 2006); John W. Hancock, Jr., Inc., 337 
NLRB 1223, 1224 (2002), enfd. 73 Fed.Appx. 617 (4th Cir. 2003).  
Here, there is a close temporal relationship between Terrones’ warning 
that Bruno should not “stick her neck out” by engaging in protected 
activity and her discharge only days later.  Further, the nature of Terro-
nes’ warning clearly suggested that Bruno was placing her employment 
at risk. 

9  See Coastal Sunbelt Produce, Inc., 358 NLRB 1287, 1315–1316
(2012); Westwood Health Care Center, 330 NLRB 935, 941 fn. 21 
(2000).  Contrary to our colleague’s argument, that Galaviz had openly 
engaged in other protected activity means little, given that Terrones 
was confronting her about a petition seeking the discharge of Terrones 
himself.  It also matters little that Terrones failed to intimidate Galaviz 
sufficiently to cause her to deny this petition activity; the Board’s test 
for unlawful interrogations is an objective one.  See Manorcare Health 
Services-Easton, 356 NLRB 202, 219 fn. 39 (2010), enfd. 661 F.3d 
1139 (D.C. Cir. 2011); Ohmite Mfg. Co., 290 NLRB 1036, 1036 fn. 1 
(1988).

Member Miscimarra disagrees with his colleagues’ finding that it 
constituted unlawful interrogation when Terrones informed Galaviz 
that he (Terrones) heard that Galaviz was collecting signatures to get 
Terrones fired.  See Rossmore House, 269 NLRB 1176, 1177 (1984), 
affd. sub nom. Hotel & Restaurant Employees Local 11 v. NLRB, 760 
F.2d 1006 (9th Cir. 1985).  The record establishes that Terrones already 
knew that Galaviz was engaging in other protected activity.  Indeed, 
Terrones was meeting with Galaviz in response to her (and other em-

B. The Discharges of Galaviz and Bruno

On August 15, the Comite sent a third letter to Kalfin, 
complaining that management had retaliated against the 
Comite’s members in several ways (including the trans-
fer of Rivera and Lopez to the corn line, noted above) 
and again requesting a meeting “with all of us.”  This 
letter was also signed by the Comite’s members, includ-
ing Galaviz and Bruno.  On August 17, Kalfin instructed 
Terrones (without telling him why) to discharge Galaviz 
and Bruno, and Terrones did so without giving them any 
reason.  Neither Galaviz nor Bruno was asked at any 
time to respond to any allegations of misconduct.

We agree with the judge that both discharges were un-
lawful because they were in direct response to employee 
activity that was protected under Section 7.  As ex-
plained below, however, we would also find the dis-
charges unlawful under a Wright Line10 analysis.  

At the hearing, Kalfin testified regarding the Re-
spondent’s proffered reasons for discharging Galaviz 
and Bruno.  He stated that he discharged Galaviz for the 
following reasons:

Forgery of a document with a fellow employee’s sig-
nature, intimidating employees, lying to her fellow em-
ployees, harassing employees, asking them to sign 
blank documents and misrepresenting what the content 
of the document would be when it would be completed.

                                                                          
ployees’) request.  This renders implausible the basis for the majority’s 
finding the Terrones statement violated the Act––i.e., that it was calcu-
lated “to evoke an acknowledgment or denial” of having engaged in 
protected activity.  Moreover, Galaviz responded to Terrones without 
making any effort to deny or conceal actions she had taken, which 
weighs against a finding that the Terrones comment was coercive.  See 
Camaco Lorain Mfg. Plant, 356 NLRB 1182, 1182 (2011) (a finding of 
unlawful coerceive interrogation is more likely where the listener at-
tempted to conceal his or her involvement in protected activity).  Far 
from attempting to conceal her protected activity, Galaviz asked Terro-
nes to bring her accuser forward and showed Terrones the document in 
question, which was an employee petition calling for respect and a pay 
raise (and thus was further evidence of Galaviz’ protected activities).  
Based on the totality of these circumstances, Member Miscimarra 
would find that Terrones’ statement about Galaviz’ signature collecting 
did not constitute an unlawful interrogation.

We agree with the judge that Terrones did not violate Sec. 8(a)(1) in 
the remainder of his conversations with Bruno, Galaviz, and the 
Comite’s other five members.  All of his other comments and questions 
were directly responsive to the Comite letter’s complaints and did not 
address their Sec. 7 activity.  

The judge correctly refused on due process grounds to consider three 
additional alleged violations of Sec. 8(a)(1) that were not included in 
the complaint, given the General Counsel’s failure to amend the com-
plaint or give notice in some other form during the hearing.

10  251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. 
denied 455 U.S. 989 (1982), approved in NLRB v. Transportation 
Mgmt. Corp., 462 U.S. 393 (1983).
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As to Bruno, Kalfin explained that he discharged her 
because “[w]e were told that she was along with Yolanda 
Galaviz intimidating and harassing workers.” 

As the judge found, however, these asserted grounds 
either referred to protected Section 7 activity––
mischaracterized by the Respondent as misconduct––or 
were factually disproved by the credited record.  The 
charges of “intimidating” and “harassing” employees 
referred to Galaviz’ efforts, at around the time the 
Comite prepared its first letter to Kalfin, to solicit em-
ployee signatures to a written petition requesting respect 
from management and a wage increase.  It is well estab-
lished that such solicitation is and remains protected un-
der Section 7 unless the employer demonstrates that the 
soliciting employee actually engaged in misconduct that 
was so egregious as to forfeit the Act’s protection.11  
That principle applies even to repeated union solicita-
tions that may disturb or annoy other employees.12  None 
of the written employee statements Kalfin purportedly 
relied upon in discharging Galaviz and Bruno even sug-
gested that they had crossed that line in soliciting signa-
tures.

Similarly, none of those employee statements indicated 
that Galaviz or Bruno had “misrepresented” the petition.  
Kalfin’s reference to Galaviz’ “lying” referred to her 
initial joke, made to another employee who wanted to 
remove his signature from her petition, that she had al-
ready delivered it to management.  Galaviz then immedi-
ately let the employee erase his name.  As to “forgery,” 
Kalfin virtually conceded at the hearing that he had no 
basis for assuming that Galaviz had forged any signa-
tures.  Finally, with respect to Bruno, as the judge found, 
Kalfin received no specific employee allegations of any 
misconduct on her part, nor did he specify any miscon-
duct purportedly committed by her.  

In short, it is clear from the record that neither Galaviz 
nor Bruno engaged in any misconduct in the course of 
protected activity that deprived either employee of pro-
tection or would have given the Respondent a plausible 
reason to discharge her immediately.  Rather, the record 
establishes that the Respondent unlawfully discharged 
them in direct response to their Section 7 activity.13  In 

                                               
11  See NLRB v. City Disposal Systems, 465 U.S. 822, 837 (1984); 

Frazier Industrial Co. v. NLRB, 213 F.3d 750, 757–758 (D.C. Cir. 
2000); NLRB v. Waco Insulation, 567 F.2d 596, 599 (4th Cir. 1977); 
Verizon Wireless, 349 NLRB 640, 642–643, 659 (2007); Patrick Indus-
try, Inc., 318 NLRB 245, 248 (1995).

12  Frazier Industrial Co. v. NLRB, supra; RCN Corp., 333 NLRB 
295, 300 (2001).

13  The Respondent emphasizes the judge’s arguable exaggeration in 
stating that “Kalfin has admitted that Santa Fe Tortilla discharged 
Galaviz and Bruno because they engaged in union and other protected 
concerted activity.”  If this was an overstatement, the error was harm-

those circumstances, a Wright Line analysis is unneces-
sary.14

Even applying Wright Line, however, we would reach 
the same result.15  There is no question that Galaviz and 
Bruno engaged in protected activity and that the Re-
spondent was aware of that activity.  The Respondent’s 
animus is plain, as well.  There is substantial evidence of 
pretext: specifically, the factually discredited rationales 
proffered by Kalfin to justify the discharges.  Where an 
employer’s stated reason for a discharge is shown to be a 
pretext, an inference of unlawful motive may be justi-
fied.16

The Respondent’s unlawful animus is also shown by 
the following:

 the timing of the discharges only days after the 
Comite began to complain about employment 
conditions on an ongoing basis, Terrones's unlaw-
ful threat to Bruno, and his unlawful interrogation 
of Galaviz;17

 the Respondent’s failure to investigate Galaviz’s 
and Bruno’s purported misconduct;18

 the Respondent’s failure to even tell Galaviz and 
                                                                          
less.  As the judge clearly stated, by way of explanation:  (1) the Re-
spondent knew that Galaviz and Bruno had engaged in protected activi-
ty; (2) “[t]here is no credible evidence that [they] engaged in any dis-
qualifying misconduct in the process of doing so;” and (3) the Re-
spondent discharged them for such purported misconduct nonetheless.

14  See Shamrock Foods, 337 NLRB 915, 915 (2002), enfd. 346 F.3d 
1130 (D.C. Cir. 2003); Felix Industries, 331 NLRB 144, 146 (2000), 
enf. denied on other grounds 251 F.3d 1051 (D.C. Cir. 2001); Neff-
Perkins Co., 315 NLRB 1229 fn. 2 (1994).

15  Under Wright Line, the General Counsel carries his initial burden 
to show discriminatory motivation by establishing protected activity by 
the employee, employer knowledge of that activity, and animus by the 
employer.  See Mesker Door, Inc., 357 NLRB 591, 592 (2011).  Con-
trary to our colleague’s implicit suggestion, below, there is no “link or 
nexus” element.  Id. at fn. 5.  If the General Counsel meets this initial 
burden, a respondent may prove, as an affirmative defense, that it 
would have taken the same action against the employee even in the 
absence of her protected activity.  Id.  

16  See, e.g., Shattuck Denn Mining Corp. v. NLRB, 362 F.2d 466 
(9th Cir. 1966); see also Vision of Elk River, Inc., 359 NLRB 69, 71–72
(2012); Smucker Co., 341 NLRB 35, 40 (2004), enfd. 130 Fed.Appx. 
596 (3d Cir. 2005).  Member Miscimarra does not agree with the ma-
jority’s suggestion that a false articulated explanation, standing alone, 
is sufficient to establish that a party is motivated by an unlawful reason.  
For the reasons expressed in the text, however, Member Miscimarra 
agrees that the record evidence supports an inference of unlawful moti-
vation regarding the Galaviz and Bruno discharges.  Member Misci-
marra also agrees that the evidence satisfies the General Counsel’s 
initial burden under Wright Line to establish a link or nexus between 
the discharges of Galaviz and Bruno and their protected activities, and 
that the record is insufficient to establish that Respondent would have 
discharged these two employees even in the absence of such activities.

17  See Igramo Enterprise, 351 NLRB 1337, 1339 (2007), review 
denied 310 Fed.Appx. 452 (2d Cir. 2009).

18  See Windsor Convalescent Center, 351 NLRB 975, 984 fn. 40 
(2007), enf. denied on other grounds 570 F.3d 354 (D.C. Cir. 2009).
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Bruno the reasons for their discharges at the 
time,19 and the failure (contrary to its practice) to 
give them a chance to defend themselves;20

 the Respondent’s failure to follow its own practice 
of progressive discipline, or even to document the 
discharges;21 and 

 the contemporaneous unlawful transfers of em-
ployees Lopez and Rivera.

In sum, the General Counsel clearly demonstrated that 
Galaviz’ and Bruno’s protected activity was a motivating 
factor in their discharges.  It thus became the Respond-
ent’s burden to show that it would have discharged them 
even absent their protected activity.  As explained, how-
ever, each of Kalfin’s justifications for the discharges 
was either a mischaracterization of protected activity or a 
pretext.  As a result, the Respondent necessarily has 
failed to carry its burden.  The discharges violated Sec-
tion 8(a)(3) and (1).

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as 
modified below, and orders that the Respondent, SFTC, 
LLC d/b/a Santa Fe Tortilla Company, Santa Fe, New 
Mexico, its officers, agents, successors, and assigns, shall 
take the action set forth in the Order as modified.

1. Insert the following as paragraphs 1(a) and 1(b), and 
reletter the following paragraphs accordingly:

(a) Threatening any employee for supporting the 
Comite de Trabajores de Santa Fe Tortilla or any other 
union, or for engaging in any other protected concerted 
activity.

(b) Interrogating any employee about that employee’s 
or other employees’ support for the Comite de Trabajores 
de Santa Fe Tortilla or any other union, or other protect-
ed concerted activity.

2. Insert the following as paragraphs 2(e) and 2(f), and 
reletter the following paragraphs accordingly:

(e)  Within 14 days from the date of the Board’s Order, 
remove from its files any reference to the unlawful trans-
fers of Lilian Lopez and Yolanda Rivera, and, within 3 
days thereafter, notify each of them in writing that this 
has been done and that the transfers will not be used 
against them in any way.

(f) Compensate Yolanda Galaviz, Delfina Bruno, 
Yolanda Rivera, and Lillian Lopez for the adverse tax 

                                               
19  See American Wire Products, 313 NLRB 989, 995 (1994).
20  See Bliss Clearing Niagara, 344 NLRB 296, 311 fn. 41 (2005); 

Embassy Vacation Resorts, 340 NLRB 846, 849 (2003), review denied 
2004 WL 210675 (D.C. Cir. 2004).

21  See 2 Sisters Food Group. Inc., 357 NLRB 1816, 1837 fn. 14 
(2011).

consequences, if any, of receiving a lump-sum backpay 
award, and file a report with the Social Security Admin-
istration allocating the backpay award to the appropriate 
calendar quarters for each employee.

3. Substitute the attached notice for that of the admin-
istrative law judge.22

APPENDIX
NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on 

your behalf
Act together with other employees for your bene-

fit and protection
Choose not to engage in any of these protected 

activities.

WE WILL NOT threaten any employee for supporting 
the Comite de Trabajores de Santa Fe Tortilla or any
other union, or for engaging in any other protected con-
certed activity.

WE WILL NOT interrogate any employee about that em-
ployee’s or other employees’ support for the Comite de 
Trabajores de Santa Fe Tortilla or any other union, or 
other protected concerted activity.

WE WILL NOT discharge, transfer, or otherwise dis-
criminate against any of you for supporting Comite de 
Trabajores de Santa Fe Tortilla or any other union.

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
guaranteed you by Section 7 of the Act.

WE WILL, within 14 days from the date of this Order, 
offer Lilian Lopez and Yolanda Rivera transfers to their 
former jobs on the flour tortilla production line or, if 
those jobs no longer exist, to substantially equivalent 
positions, without prejudice to their seniority or any other 
rights or privileges previously enjoyed.

WE WILL, within 14 days from the date of this Order, 
offer Yolanda Galaviz and Delfina Bruno full reinstate-
ment to their former jobs or, if those jobs no longer exist, 
to substantially equivalent positions, without prejudice to 

                                               
22  We have modified the notice to conform with this decision and 

order and with Durham School Services, 360 NLRB 694 (2014).
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their seniority or any other rights or privileges previously 
enjoyed.

WE WILL make Lilian Lopez, Yolanda Rivera, Delfina 
Bruno, and Yolanda Galaviz whole for any loss of earn-
ings and other benefits resulting from our unlawful con-
duct against them, plus interest compounded daily.

WE WILL, within 14 days from the date of this Order, 
remove from our files any reference to the unlawful dis-
charges of Yolanda Galaviz and Delfina Bruno, and WE 

WILL, within 3 days thereafter, notify each of them in 
writing that this has been done and that the discharges 
will not be used against them in any way.

WE WILL, within 14 days from the date of this Order, 
remove from our files any reference to the unlawful 
transfers of Lilian Lopez and Yolanda Rivera, and WE 

WILL, within 3 days thereafter, notify each of them in 
writing that this has been done and that the transfers will 
not be used against them in any way.

WE WILL compensate Yolanda Galaviz, Delfina Bruno, 
Yolanda Rivera, and Lillian Lopez for the adverse tax 
consequences, if any, of receiving a lump-sum backpay 
award, and WE WILL file a report with the Social Security 
Administration allocating the backpay award to the ap-
propriate calendar quarters for each employee.

SFTC, LLC D/B/A SANTA FE TORTILLA CO.

The Board’s decision can be found at 
www.nlrb.gov/case/28-CA-087842 or by using the QR 
code below.  Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor 
Relations Board, 1099 14th Street, N.W., Washington, 
D.C. 20570, or by calling (202) 273–1940.

Sophia Alonzo and David Garza, Esqs., for the Acting General 
Counsel.

Jeffrey Toppel, Esq. (Jackson Lewis), of Phoenix, Arizona, for 
the Respondent.

DECISION

STATEMENT OF THE CASE

WILLIAM G. KOCOL, Administrative Law Judge.  This case 
was tried in Santa Fe, New Mexico, on February 26–28, March 
1 and 5, 2013.  Yolanda Galaviz filed the charge in Case 28–

CA–087842 on August 23, 2012,1 and the Comite de Traba-
jores de Santa Fe Tortilla (the Comite) field the charge in Case 
28–CA–095323 on October 30; the Acting General Counsel 
(General Counsel) issued the consolidated complaint on Janu-
ary 31, 2013.  The complaint alleges that SFTC, LLC d/b/a 
Santa Fe Tortilla Company (Santa Fe Tortilla) violated Section 
8(a)(1) on multiple occasions.  It also alleges that Santa Fe 
Tortilla violated Section 8(a)(3) and (1) by transferring em-
ployees Lilian Lopez and Yolanda Rivera to the corn-tortilla 
production line, reducing the hours of Lopez, Rivera, and Juan 
Lopez, discharging employees Yolanda Galaviz and Delfina 
Bruno, thrice suspending employee Jesus Saldana,2 and twice 
issuing written warnings to Rivera, all because employees en-
gaged in protected concerted union activity.  Santa Fe Tortilla 
filed a timely answer that, as amended at the hearing, admitted 
the allegations in the complaint concerning interstate commerce 
and jurisdiction and the relevant supervisory and agency status; 
it denied committing any unfair labor practices.3

On the entire record, including my observation of the de-
meanor of the witnesses, and after considering the briefs filed 
by the General Counsel and Santa Fe Tortilla, I make the fol-
lowing

FINDINGS OF FACT

I.  JURISDICTION

Santa Fe Tortilla, a corporation, manufactures and sells tor-
tillas at its facility in Santa Fe, New Mexico, where it annually 
sold and shipped goods valued in excess of $50,000 to points 
directly outside the State of New Mexico.  Santa Fe Tortilla 
admits, and I find, that it is an employer engaged in commerce 
within the meaning of Section 2(2), (6), and (7) of the Act. I 
conclude that the Comite is a labor organization within the 
meaning of Section 2(5) of the Act. Employees participate in 
the Comite and it exists, in part, for the purpose of dealing with 
an employer concerning working conditions.  Electromation, 
309 NLRB 990 (1992), enfd. 35 F.3d 1148 (7th Cir. 1994).

II.  ALLEGED UNFAIR LABOR PRACTICES

A.  Background

Santa Fe Tortilla produces a variety of tortilla products, in-
cluding corn and flour tortillas and most recently, tortilla chips.  
It has two production lines for the flour tortillas; a third produc-
tion line produces the corn tortillas and tortilla chips.  Santa Fe 
Tortilla employs about 80 persons.  Kenny Kalfin is the manag-
ing member of Santa Fe Tortilla.  Gustavo Terrones is plant 
manager and is responsible for all aspects of the production 
process.  Alfredo Jasso is assistant plant manager. 

Jesus Saldana has worked for Santa Fe Tortilla since April 
2010.  Saldana was diagnosed with cancer in May and shortly 
thereafter informed Terrones of his medical condition.  Terro-
nes replied he would do what he could to accommodate Sal-
dana so he could continue to work; he also instructed Saldana’s 

                                               
1 All dates are in 2012 unless otherwise indicated.
2 Also known as Luis Juarez.
3 It also denied the filing and service of the charges; I conclude that 

the formal papers establish those facts as alleged in the complaint.
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supervisor, Arlette de la Mora, to do anything possible to ac-
commodate Saldana, including changing his work schedule.  At 
some point thereafter Saldana showed Terrones some test re-
sults and images concerning his medical condition.  On one 
occasion Saldana called Terrones and asked to be picked up 
from the hospital and Terrones did so.  

B.  Union and Concerted Activities Begin

Employees Yolanda Galaviz, Juan Lopez, Lilian Lopez, Je-
sus Saldana, Delfina Bruno, Yolanda Rivera, and Gustavo Abel 
Lopez met on August 6 and discussed working conditions at 
Santa Fe Tortilla.  They met again the next day at a workers 
center, decided to form the Comite, and with the help of an 
interpreter provided by the workers center, created a letter dat-
ed August 7.  That letter was addressed to Kalfin and began:

We, workers of Santa Fe Tortilla, have decided to form a 
workers committee that will be known as Comite De Trabaja-
dores de Santa Fe Tortilla (CTSFT).  By way of this letter we 
would like to inform you of some concerns we have with our 
working conditions.

The letter went on to complain about safety and lack of train-
ing; it described how Delfina Bruno and Yolanda Rivera were 
injured on the job.  The letter indicated that the workers were 
unhappy with the $8 per hour they received and asked for a 
wage increase.  The letter complained of mistreatment of em-
ployees by Terrones and Supervisors Mariela Campos and Ar-
lette de la Mora.  In particular, the letter identified Jesus Sal-
dana as having been mistreated by Terrones concerning his 
health conditions by being “forced to work in cold conditions 
and in the most difficult positions.”  The letter indicated that 
Saldana was forbidden to use his own water bottle to work 
while other workers are allowed to do so.  The letter explained 
how after Lilian Lopez complained about another coworker to 
Terrones, Terrones accused Lilian Lopez of “bad hygiene” and 
poor work performance.  The letter described how de la Mora 
threatened to fire Saldana, Bruno, and Galaviz for having poor-
ly packaged some tortillas when it was impossible to tell who 
among 11 workers might have made the mistake.  The letter 
ended: “For these reasons we want to have a meeting with you 
as soon as possible.  You may contact any member of CTSFT 
to decide on the details of this meeting.”  The letter was signed 
by employees Juan Lopez, Yolanda Galaviz, Lilian Lopez, 
Jesus Saldana, Yolanda Rivera Ruiz, Delfina Bruno, and Gus-
tavo Abel Lopez.  Juan Lopez accompanied by Yolanda 
Galaviz presented the letter to Kalfin on August 8.  Kalfin ac-
cepted the letter and placed it on his desk without reading it at 
that time.  Later, however, Kalfin gave Terrones the letter and 
instructed him to meet with the employees individually and 
assess the concerns they raised.  As seen below, Terrones, ac-
companied by Jasso, did so.

C. The 8(a)(1) Allegations

The complaint alleges that about in the morning of August 8 
Terrones unlawfully:

 Interrogated employees about their union concerted 
activities and sympathies.

 By soliciting employee complaints and grievances, 

promised employees increased benefits and improved 
terms and conditions of employment if they refrained 
from engaging in union or other concerted activities.

 Promised to help employees and effect changes if 
they refrained from engaging in union or other con-
certed activities.

 Threatened employees with unspecified reprisals be-
cause they had engaged in union or other concerted 
activities.

 Threatened employees with discharge because they 
had engaged in union or other concerted activities.

 Threatened to require employees to document their 
medical conditions unless they refrained from engag-
ing in union or other concerted activities.

And the complaint alleges that on the same date Jasso:

 Interrogated employees about their union concerted 
activities and sympathies.

 By soliciting employee complaints and grievances, 
promised employees increased benefits and improved 
terms and conditions of employment if they refrained 
from engaging in union or other concerted activities.

 Promised to solve employees’ problems if they re-
frained from engaging in union or other concerted ac-
tivities.

Saldana was summoned to Terrones’ office.  Terrones told 
Saldana that he was surprised that Saldana accused him of mis-
treatment in the August 7 letter and that what had been written 
in the letter concerning Saldana’s treatment were lies.  Terrones 
said that he wanted to talk about the letter, but Saldana object-
ed, saying that he wanted the entire Comite there if Terrones 
wanted to discuss it.  Terrones responded that it was the policy 
of Santa Fe Tortilla to meet with employees individually and 
not as a group.  Terrones asked Saldana what he wanted and 
Saldana replied that he did not want anything for himself but 
wanted changes for everybody.  Terrones then indicated that 
there would be changes and that Santa Fe Tortilla would make 
an effort to address the concerns raised in the August 7 letter.  
Terrones told Saldana that Saldana had never brought a doc-
tor’s note indicating what his work restriction concerning work-
ing in cold areas.  Terrones also told Saldana something to the 
effect that his door was always open and Saldana knew where 
to find him.  Saldana offered to write a letter to Kalfin explain-
ing that Terrones had not mistreated him, but Saldana never did 
so.  Jasso did not participate in the conversation.  

The facts in preceding paragraph are based on a composite of 
the credible portions of the testimony of Terrones, Jasso, and 
Saldana.  Terrones and Jasso credibly denied that Terrones 
asked Saldana if he was the person organizing the Comite.  
Terrones also credibly denied that he ever told Saldana that 
Santa Fe Tortilla could fire him because he did not have proof 
from the doctor concerning his cancer.  Jasso, for the most part, 
credibly corroborated Terrones’ testimony.  Jasso was subject-
ed to extensive 611(c) interrogation by the General Counsel 
during which his demeanor was impressive; it seemed he was 
trying to answer the questions in an honest fashion.  And Sal-
dana’s demeanor was not particularly convincing.  
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ANALYSIS

I have concluded above that the credible evidence does not 
support the allegations that Terrones unlawfully interrogated 
Saldana concerning his union activities or sympathies, unlaw-
fully threatened Saldana with unspecified reprisals4 or dis-
charge or to require him to document his medical condition.5  I 
have also concluded that Jasso said nothing during the meeting.  
All those allegations are therefore dismissed.  Two allegations 
remain: that Terrones solicited employee complaints and griev-
ances and that Terrones promised to effect changes if the em-
ployees refrained from engaging in union or other concerted 
activities.  In this regard I have concluded above that Terrones 
did ask Saldana what he wanted and indicated that there would 
be changes and Santa Fe Tortilla would attempt to address the 
concerns raised in the letter.  I note that this case does not in-
volve the garden-variety type of promises or solicitation of 
grievances where an employer, in response to organizing ef-
forts, suddenly becomes interested in finding out the grievances 
that lead employees to organize.  Rather, this is a case where 
the employees outwardly expressed their concerns and asked 
that they be addressed and the employer asked about those 
concerns and promised to rectify them if appropriate.  The em-
ployees cannot voice concerns and ask that they be rectified 
and then complain when an employer does just that.  And im-
portantly, employees have in the past expressed grievances to 
Terrones and he has promised to, and has, rectified them; he did 
nothing more in his discussion with Saldana.  I have examined 
the cases cited by the General Counsel; none involve the fact 
situation of this case although I had specifically requested the 
General Counsel to address this specific situation.  I therefore 
dismiss these allegations too; the General Counsel has not es-
tablished that there was any reasonable tendency to interfere 
with Section 7 rights given the peculiar fact pattern involved 
here.

The complaint alleges that about the afternoon of August 8 
Terrones unlawfully:

 Interrogated employees about their union and con-
certed activities and sympathies.

 By soliciting employee complaints and grievances, 
promised its employees increased benefits and im-
proved terms and conditions of employment if they 
refrained from engaging in union or other concerted 
activities.

 Promised to improve employees’ working conditions 
if they refrained from engaging in union or other con-
certed activities.

                                               
4  I conclude that there was no trace of unspecified reprisals when 

Terrones told Saldana that a portion of the letter contained lies; an 
employer is free to express its view concerning the assertions of mis-
treatment made by employees.  

5 The General Counsel directs me to p. 663 of the record for support 
of his contention that during this meeting, Terrones instructed Saldana 
to provide a medical note that described his limitations. He declined to 
do so; Saldana never mentioned this on direct examination and the 
record is unclear whether this allegedly occurred at the August 8 meet-
ing or during another conversation, described below, as part of an al-
legedly unlawful suspension.  

 By telling employees that it would never be possible 
for the Comite to meet with Kalfin, informed em-
ployees that it would be futile for them to select the 
Comite as their bargaining representative.

And that Jasso:

 Threatened employees that Santa Fe Tortilla would 
file a lawsuit against its employees because they had 
engaged in union or other concerted activities.

 Threatened employees with unspecified reprisals un-
less they refrained from engaging in union or other 
concerted activities.

Terrones and Jasso also met with Juan Lopez in Terrones’ 
office.  Juan Lopez worked for Santa Fe Tortilla from June 6 to 
December 18.  Terrones referred to the letter and asked Lopez 
what his concerns were, and Lopez replied that he did not have 
any concerns but he was there to support his coworkers. Terro-
nes said that what the letter said about Saldana was a lie. Lopez 
replied that each person wrote what they had experienced Ter-
rones asked if he had mistreated Lopez; Lopez answered that 
Terrones had not, but Campos had.  Lopez said that he did not 
want to continue talking because he wanted to speak directly to 
Kalfin with the other members of the Comite present.  Terrones 
replied that Santa Fe Tortilla speaks to employees individually 
and not in groups.  Lopez asked if there was going to be chang-
es and Terrones answered that there were going to be changes.  
Lopez asked if Terrones could promise that there would be 
changes, but Terrones said no.  Again, Jasso said nothing of 
consequence during the meeting.  

The facts in the preceding paragraph are a composite of the 
credible portions of the testimony of Terrones, Jasso, and Juan 
Lopez.  Terrones credibly denied asking Lopez whether he 
signed the letter.  He also credibly denied that he asked Lopez 
whether he understood what was written in the August 7 letter, 
answering the General Counsel’s question during 611(c) exam-
ination: “Honestly, I don’t care.  What I care about is the con-
tent of the letter, and not who wrote it.”

ANALYSIS

I have concluded that there is no credible evidence that Jasso 
made any statements that violated the Act or that Terrones un-
lawfully interrogated Lopez.  So I dismiss those allegations.  
For reasons previously stated, I also dismiss the allegations 
concerning promise of benefits and solicitation of grievances.  
The remaining allegation is that by telling employees it would 
never be possible for the Comite to meet with Kalfin, it in-
formed employees that it would be futile for them to select the 
Comite as their bargaining representative.  First, I note that the 
allegation as drafted does not state a violation of the Act.  This 
is so because the employees and the Comite do not have a Sec-
tion 7 right to meet with Kalfin himself as opposed someone 
who Santa Fe Tortilla designates as its representative.  See 
Section 8(B)(1)(b).  But even interpreting the allegation to read 
that Santa Fe Tortilla would never meet with the Comite, the 
allegation falls for lack of proof.  Terrones never said that; 
rather, he indicated that it was Santa Fe Tortilla’s policy to 
meet with employees individually and not in groups; the Gen-
eral Counsel does not challenge that policy.  And there is noth-
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ing in that statement to suggest that if, in the future, the Comite 
became the bargaining representative of a unit of employees 
that Santa Fe Tortilla never recognize and bargain with the 
Comite.  I dismiss these allegations of the complaint.

The complaint as amended alleges that about August 9 Ter-
rones interrogated employees about their union and concerted 
activities and sympathies.  Terrones and Jasso also met with 
Lilian Lopez in Terrones’ office.  Terrones asked Lopez what 
were her concerns and how could they help.  He credibly de-
nied that he asked her why she signed the letter.  Lopez told 
them that she felt humiliated earlier when they spoke to her 
after her coworkers had complained about her body odor.  Ter-
rones said that she could leave his office and Lopez then did so.  
These facts again are based on a composite of the credible por-
tions of the testimony of the three witnesses.

ANALYSIS

Because I conclude that Terrones did not interrogate Lopez 
about her union and concerted activities and sympathies, I dis-
miss this allegation of the complaint.

The complaint as amended alleges that about August 9 Ter-
rones:

 Interrogated employees about their union and con-
certed activities and sympathies.

 By telling employees that it would never be possible 
for the Comite to meet with Kalfin, informed em-
ployees that it would be futile for them to select the 
Comite as their bargaining representative.

 Promised employees to effect changes if they re-
frained from engaging in union or other concerted ac-
tivities.

Yolanda Rivera has worked for Santa Fe Tortilla for about 6 
years.  Terrones and Jasso also met with Rivera in Terrones’ 
office.  After she went to Terrones’ office, he announced that 
he wanted to talk to her about the letter that had been written.  
Rivera replied that she could not talk about the letter unless the 
entire committee was present.  Terrones said that what was 
written in the letter was a lie.  Rivera said it was not a lie and 
that they received mistreatment on the production line.  Terro-
nes asked her to explain what was going on, so Rivera ex-
plained how Campos mistreated them by calling them ignorant 
and donkeys and how de la Mora asked workers inappropriate 
questions.  Terrones replied that this was the first he had heard 
such things.  Rivera complained that she was not allowed to go 
to the bathroom and that she had to do so frequently because 
she had diabetes.  Terrones answered that she should get a doc-
tor’s note and then she would be allowed to use the bathroom 
as needed.  Terrones also said that if she had complaints against 
her supervisor why she did not bring them to him.  Terrones 
also told her that he would try and improve things at the tortilla 
factory.  Terrones then thanked Rivera and the meeting ended.  
Terrones then looked into those concerns and found some to be 
meritorious and instructed Maria Campos that certain conduct 
should stop.

The facts in the foregoing paragraph are based on a compo-
site of the credible portions of the testimony of Terrones, Jasso,
and Yolanda Rivera.  Terrones credibly denied that he asked 

Rivera why she signed the letter; instead he asked her what her 
concerns were.  

ANALYSIS

I have concluded as a factual matter that Terrones did not in-
terrogate Rivera about her union or concerted activities.  I have 
also concluded that there is no credible evidence that Terrones 
informed Rivera that it would be futile to select the Comite as 
their collective-bargaining representative.  And while Terrones 
did promise to make changes for reasons previously stated, I 
again conclude that such remarks are not unlawful.  So I dis-
miss these allegations of the complaint.

The complaint alleges that about August 9 Terrones:

 Interrogated employees about their union and con-
certed activities and sympathies.

 Promulgated an overly-broad and discriminatory rule 
prohibiting employees from assisting other employ-
ees who engaged in union or other concerted activi-
ties.

 Threatened employees with unspecified reprisals un-
less they refrained from engaging in union or other 
concerted activities.

 Promised employees to effect changes if they re-
frained from engaging in union or other concerted ac-
tivities.

Next, Terrones and Jasso met with Delfina Bruno in Terrones’ 
office.  Bruno began working for Santa Fe Tortilla on February 
7, 2009; she generally worked packaging tortillas.  Bruno, like 
Galaviz, was fired on August 17.  As with the other employees, 
Terrones asked what her concerns were.  Terrones asked her if 
she believed that what was written in the letter was true; she 
replied that she did.  He then asked if she believed what the 
letter said about Jesus Saldana was true; she again indicated 
that she did.  Terrones then said that Bruno should not stick her 
neck out for anyone because no one would stick their neck out 
for her.  Terrones and Bruno discussed her work injury and 
Terrones pointed out that Bruno could have stopped the ma-
chine and avoided the injury.  Bruno also described how she 
heard Mariela Campos asked an employee “Hey so is it true 
that you have a small one?”  Terrones then said that by the 
following Monday things were going to change and he would 
try and fix the problems.  He said that to show his good faith he 
was inviting Bruno to work with his team on the corn tortilla 
production line.  Finally, Terrones asked whether Bruno 
thought that creating the Comite might create an environment 
of hostility at work; Bruno answered that it might, but that the 
workers were already tired and that there did not appear to be 
any solution to their problems.  Terrones told Bruno that there 
would be changes and he asked her if she wanted to continue 
with training to become a supervisor.  He asked her whether 
she noticed that the tortilla machine was working a little more 
slowly.  Bruno admitted that previously she had complained to 
Terrones about concerns she had with another employee; that 
employee was fired shortly thereafter and Bruno felt that Ter-
rones had addressed her concerns.  

The facts in the preceding paragraph are again a composite 
of the credible testimony of the three persons involved.  Terro-
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nes credibly denied that he asked Bruno if she had signed the 
letter or if she had proof that Saldana was sick.  He was less 
convincing in denying that he told her that she shouldn’t stick 
her neck out for anyone because they would not do the same for 
her.  

ANALYSIS

I have concluded as a factual matter that Terrones did not in-
terrogate Bruno about her union or concerted activities.  I have 
concluded that Terrones did say that Bruno should not stick her 
neck for anyone because they would not do so for her.  But 
nothing in that statement contained a direct or implied threat of 
reprisal by Santa Fe Tortilla; rather, the statement was merely 
an opinion as to how other employees might react if Bruno 
sought their support.  It also fell far short of implementation of 
any unlawful rule that Bruno was required to obey.  And while 
Terrones did promise to make changes for reasons previously 
stated, I again conclude that such remarks are not unlawful.  So 
I dismiss these allegations of the complaint.

The complaint alleges that about the afternoon of August 9 
Terrones unlawfully:

 Interrogated employees about their union and con-
certed activities and sympathies.

 By soliciting employee complaints and grievances, 
promised its employees increased benefits and im-
proved terms and conditions of employment if they 
refrained from engaging in union or other concerted 
activities. 

 Threatened its employees with unspecified reprisals 
because they had engaged in union or other concerted 
activities.

 By telling employees that no one would assist them if 
they engaged in union or concerted activities, in-
formed employees that it would be futile for them to 
select Comite as their bargaining representative.

 By telling employees that Santa Fe Tortilla knew who 
had written one of the Comite’s letters, created an 
impression among employees that their union and 
other concerted activities were under surveillance.

Yolanda Galaviz had worked intermittently for Santa Fe Tortil-
la for several years until her termination on August 17, 2012.  
In addition to signing that August 7 letter, Galaviz persuaded 
Edgar Lopez to sign a paper indicating that he was part of a 
group that was looking for respect and a wage increase.  Later 
Edgar Lopez returned, asked for the paper, and scratched out 
his name.  Terrones summoned Galaviz to his office; Jasso 
again was present.  Terrones invited her to sit down because he 
was going to give her the meeting that she wanted.  Galaviz 
replied that if that was the case she wanted to have the other 
Comite members present.  Terrones said that was not going to 
happen.  Terrones asked Galaviz what her concerns were and 
whether Campos and de la Mora had mistreated her.  Galaviz 
indicated that they had mistreated her; Terrones responded that 
he would do all he could to resolve the problem.  Terrones said 
that it should never have come to this, and he showed Galaviz 
the letter.  Terrones said that “you know you signed for every-
one?”  He continued, saying that if she got into problems no 

one was going to give her any help.  Galaviz replied that she 
signed for herself and that she and her coworkers had com-
plaints.  When Galaviz mentioned that some of her coworkers 
were afraid to speak because they feared punishment, Terrones 
assured her that there would be no punishment or favoritism 
there.  Terrones asked if he had ever mistreated Galaviz, and 
Galaviz answered no, he had not, but Campos and de la Mora 
had done so.  Terrones asked how much Galaviz was making; 
she answered $8.  Terrones said that he would talk to Kalfin to 
see if the employees could get a raise.  Terrones promised that 
things would change.  He asked whether Galaviz had already 
noticed any changes and Galaviz answered that the only change 
she noticed was that when she asked Campos and de la Mora a 
question they would answer the question, but they would turn 
their backs to her and not even greet her in the mornings any 
more.  Galaviz complained about not being allowed to use the 
bathroom when needed and Terrones said that he did not want 
to see her chewing gum in the warehouse.  Terrones said that 
someone told him that Galaviz was getting signatures to get 
him fired.  Galaviz protested that this was not true and he 
should bring the accuser forward.  She showed Terrones the 
paper, described above, that she asked Edgar Lopez and others 
to sign that dealt with the need for respect and a pay raise.  

The facts in the preceding paragraph are again based on a 
composite of the credible portions of the testimony of the three 
persons present for that conversation.  While I credit substantial 
portions of Galaviz’ testimony, I do not credit it entirely.  I 
reach this conclusion based on my observation of the demeanor 
of the witnesses, the inherent probabilities, and the fact that 
much of Galaviz’ testimony was in response to leading ques-
tions.  

ANALYSIS

I have concluded as a factual matter that Terrones neither in-
terrogated Galaviz concerning her union or concerted activities 
nor indicated to her that he knew who had written one of the 
Comite’s letters; I dismiss those allegations of the complaint.  I 
have concluded that Terrones told Galaviz that if she got into 
problems no one was going to help her, but this was in the con-
text of Galaviz supporting other employees.  This statement 
was not tied to any action by Santa Fe Tortilla against Galaviz.  
I dismiss this allegation.  I find no evidence of any threat of 
unspecified reprisal because of Galaviz’ union or concerted 
activity, so this allegation is also dismissed.  I have dismissed 
other allegations that Terrones unlawfully solicited employee 
grievance and promised to adjust them for reasons previously 
stated and I do so again.6

A.  The 8(a)(3) Allegations

The complaint alleges that on about August 13 Santa Fe Tor-
tilla unlawfully transferred Yolanda Rivera and Lilian Lopez to 
the corn tortilla line.  The records clearly show that both Rivera 
and Lopez had been continuously working on the flour tortilla 

                                               
6 In his brief, the General Counsel requests that I find violations of 

the Act that are not specified in the complaint.  I decline to do so.  
Santa Fe Tortilla is entitled to due process.  That is, it is entitled to 
know ahead of time what alleged violations it must defend.  It is, after 
all, a simple matter to prepare or amend a complaint that does so.
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line but that effective August 17 and 10, respectively, they both 
were transferred to the corn tortilla line.  Rivera had worked on 
the flour line continuously from the beginning of her employ-
ment in about 2007.  That changed on about August 13 when 
she was assigned to work on the corn tortilla line.  According to 
Rivera, the corn tortilla line runs faster.  She worked on the 
corn tortilla line until she injured her finger on December 17 
and was then transferred back to the flour tortilla line.  At the 
same time Lilian Lopez, who had been working on the flour 
tortilla line, was transferred to the corn tortilla line.  Lopez said 
that working on the corn tortilla line was far more difficult 
because she was not trained to work on that line and that line 
runs faster than the flour tortilla line.  Bruno worked most of 
the time on the flour line, but she also worked on the corn line.  
According to Bruno, working on the corn line “was a drastic 
change because the corn line runs faster [than] the tortilla line.”  
According to Bruno, the bags used to package the corn tortillas 
are small and therefore it is more difficult to package them than 
the flour tortillas.  Bruno also indicated that it was more diffi-
cult to seal the packages of corn tortillas.  I conclude that be-
cause of the differences between the corn and flour tortilla lines 
and the lack of recent experience that Rivera and Lilian Lopez 
had working on the corn tortilla line, it was more difficult for 
them to work on the corn tortilla line.

The facts in the preceding paragraph are based on business 
records and the credible portions of the testimony of Rivera, 
Lilian Lopez, and Bruno.  De la Mora testified that working on 
the corn tortilla line was easier than working on the flour tortil-
la line.  But when I questioned de la Mora about this assertion, 
her demeaning was entirely unconvincing and I do not credit 
this testimony.

ANALYSIS

I apply Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 
899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982), to ana-
lyze this allegation.  Lilian Lopez and Rivera engaged in union 
and protected concerted activity and Santa Fe Tortilla obvious-
ly knew this.  As described below, Santa Fe Tortilla was hostile 
to that activity as shown by the fact that it violated the Act as a 
result of that activity.  And the timing of the transfers, coming 
so quickly on the heels of the August 7 letter, is powerful evi-
dence of an unlawful motive.  I conclude that the General 
Counsel has met his initial burden under Wright Line.  I now 
examine whether Santa Fe Tortilla has shown that it would 
have transferred Rivera and Lilian Lopez to the corn tortilla 
line even if they had not been involved in union and protected 
concerted activities.  De la Mora testified that the reason she 
transferred Lilian Lopez to the corn tortilla line in August was 
because:

The truth is because she was having trouble on the flour line.  
She couldn’t handle it.  She would have a lot of tortillas fall to 
the floor.  So I tried to move her over to the corn line because 
it’s a little bit easier to see if she could work there better.

I do not credit this testimony.  In addition to de la Mora’s un-
convincing demeanor, there is no evidence that de la Mora ever 
counseled Lopez about her alleged poor work on the flour tor-
tilla line, and it strikes me as unlikely that Lopez would be the 

beneficiary of de la Mora’s beneficence on the heels of Lopez’ 
criticisms of de la Mora in the August 7 letter.  And why did de 
la Mora transfer Rivera?  

Because some people left that used to work on the corn line, 
so she had experience in packing on the corn line.  So I had to 
send her over to the corn line packing to help me out with 
that.

This testimony might have been credible if it had been backed 
up by business records showing when these corn tortilla line 
workers left.  Because I do not credit this testimony, it follows 
that Santa Fe Tortilla has not met its burden under Wright Line.  
And the specious nature of this evidence only serves to 
strengthen the conclusion that Santa Fe Tortilla transferred the 
employees for an unlawful reason.  By transferring Yolanda 
Rivera and Lilian Lopez from the flour tortilla production line 
to the corn tortilla production line because they were involved 
in union and other protected concerted activities, Santa Fe Tor-
tilla violated Section 8(a)(3) and (1).  Because I conclude that 
workers on the corn tortilla line may have worked fewer hours 
than workers of the flour tortilla line, I shall order a make-
whole remedy.  

The complaint alleges that on about August 10 Santa Fe Tor-
tilla unlawfully reduced the hours of Yolanda Rivera, Lilian 
Lopez, and Juan Lopez.7  Kalfin credibly testified to the follow-
ing.  Santa Fe Tortilla produces the tortillas according to the 
orders placed by its customers; it does not produce tortillas to 
maintain an inventory and then fill the customers’ orders from 
the inventory.  This results in a fluctuation of the hours worked 
by its employees; as the orders increase or decrease so do the 
hours of the workers.  Kalfin also credibly testified that in July 
Santa Fe Tortilla began demolition work at its facility to pre-
pare for the construction of a new tortilla chip production line.  
The tortilla chip production began in late September.  During 
this period of construction, Santa Fe Tortilla had to intermit-
tently shut down the tortilla production lines, but before it did 
so it increased production on those lines in order to meet the 
needs of its customers.  But Kalfin did not directly link any of 
the construction work to a reduction, as opposed to a fluctua-
tion, of hours worked by Santa Fe Tortilla employees, and I 
reject any inference that it did so.  Rather, it appears that during 
the construction period it filled the orders placed by its custom-
ers just as it had done in the past.  According to Rivera, she had 
been working 40–45 hours per week until after August 7 when 
her hours were reduced to 28–35.  According to Lilian Lopez, 
before she joined the Comite she was working 40–50 hours per 
week but after joining she was working only 27 to 35 hours per 
week.  She admitted that there was a period of time when work 
was slow and she worked only 34–38 hours per week, but she 
claims that after she joined the Comite she was given only 25–
30 hours per week while every else was scheduled to work 40.  
I do not credit this testimony.  Both Rivera and Lilian Lopez 
appeared to be exaggerating the hours they worked before the 
August 7 letter and the reduction that allegedly occurred after-
wards.

                                               
7 In his brief, the General Counsel “withdraws” the allegation as it 

pertains to Juan Lopez.  I dismiss that allegation for lack of proof.  
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ANALYSIS

I must assume that this allegation is meant to cover some-
thing other than any reduction of hours resulting from the un-
lawful transfer of these employees to the corn tortilla produc-
tion line; I have already dealt with and remedied that violation.  
Before I apply Wright Line, above, to analyze this allegation, I 
first examine whether the General Counsel has established by a 
preponderance of the evidence that the hours worked by Rivera 
and Lilian Lopez were subjected to discriminatory treatment.  I 
have credited Kalfin’s testimony concerning how the hours of 
all employees fluctuate based on the orders from customers.  I 
have discredited the testimony of Rivera and Lilian Lopez con-
cerning the amount of reduction of hours.  At this point, the 
General Counsel has failed to show that Santa Fe Tortilla sub-
jected these employees to any additional negative treatment, 
much less any negative treatment because they supported the 
Comite.  The General Counsel relies heavily on records that 
Santa Fe Tortilla produced pursuant to subpoena.  Those rec-
ords confirm Kalfin’s testimony that the hours worked by em-
ployees fluctuated, both before and after the August 7 letter.  
The General Counsel then compares the average hours worked 
per week by all employees compared to the hours worked per 
week by Rivera and Lilian Lopez before and after the August 7 
letter.  According to the General Counsel, that comparison 
shows that after the August 7 letter the number of times the 
hours worked by these employees was less than average in-
creased after the August 7 letter.  I find this analysis flawed.  
First of all, it does not take into account whether these employ-
ees were absent more frequently before or after the August 7 
letter.  It also fails to account for any fluctuation in time off for 
other employees before or after the August 7 letter.  It fails to 
establish that the average hours worked by all employees can 
be comparable to the hours worked by the two employees.  
Most importantly, it fails to show any reduction of hours be-
yond what might have resulted from the transfer from the flour 
tortilla production line to the corn tortilla production line.  Be-
cause the General Counsel has failed to show that Santa Fe 
Tortilla reduced the hours of Rivera and Lilian Lopez beyond 
the normal fluctuation levels, I dismiss this allegation of the 
complaint. 

The complaint as amended alleges that Santa Fe Tortilla un-
lawfully suspended Saldana for 1-1/2 days of August 14.  On 
about August 10, Terrones told Saldana that he could not go 
back to work until Santa Fe Tortilla received a doctor’s note 
specifying his work restrictions.  Terrones credibly explained 
that the August 7 letter was the first time that Saldana had 
complained that Santa Fe Tortilla was not adequately making 
accommodations due to his medical issues.  Although Saldana 
testified that he informed Terrones about his inability to work 
in the cold, I credit Terrones denial that Saldana did so.  This is 
based not only on my observation of the relative demeanor of 
the witnesses but also on the unlikelihood that Terrones, who 
admittedly bent over backwards to accommodate Saldana and 
ordered de la Mora to do so also, would then knowingly have 
him work in a cold area that conflicted with his work limita-
tions.  And I also credit Terrones’ testimony that he asked for 
doctor’s note at that time because he needed to know what limi-
tations Saldana had on his ability to work because it just had 

become apparent from Saldana’s complaint that Santa Fe Tor-
tilla did not know what those restriction were.  So Saldana fi-
nally presented a doctor’s note dated August 14.  Concerning 
Saldana’s restrictions the note indicated:

It was [Saldana’s] desire that he continue to work 40 hours 
per week, however, during his weeks of chemotherapy, that 
[sic] it may not be possible and he may have to miss work on 
days which symptoms of fatigue, nausea, weakness, lethargy, 
and vomiting are excessive.  He will also need to avoid lifting 
over 75 lbs, high altitudes, and extreme cold and hot tempera-
tures.  Patient can work/stand for 12 hour shifts if he tolerated 
it.

Saldana then went back to work.  

ANALYSIS

Saldana was involved in union activity, Santa Fe Tortilla 
knew this, and Santa Fe Tortilla was hostile towards that activi-
ty.  This, plus the timing of the request to get a doctor’s note 
until being allowed to work, shows that the General Counsel 
has met his Wright Line burden.  I now address whether Santa 
Fe Tortilla would have insisted on a doctor’s note from Saldana 
before allowing him to resume work even if Saldana had not 
been involved in union activity.  I conclude Santa Fe Tortilla 
has done so.  The credited testimony shows that Santa Fe Tor-
tilla made its best efforts to accommodate Saldana to the work-
place restrictions resulting from his illness; it believed it had 
done so.  Then it learned that Saldana was complaining that 
Santa Fe Tortilla was not accommodating Saldana to a sup-
posed restriction about working in cold temperatures.  Remem-
ber, Saldana had not informed Santa Fe Tortilla of this re-
striction, so how could it know about it.  Under these circum-
stances, Santa Fe Tortilla wisely decided to require a doctor’s 
note to identify the restriction so that it would not be caught by 
surprise again and not to allow Saldana to work, thereby possi-
bly endangering Saldana’s health, until he did so.  Said differ-
ently, the record convinces me that Santa Fe Tortilla would 
have acted in the same manner if Saldana’s complaint had not 
occurred as part of the August 7 letter.  I dismiss this allegation.

On August 15, the Comite composed another letter addressed 
to Kalfin.  This letter complained that after the workers decided 
to organize the Comite, Terrones, and Alfredo Jasso retaliated 
against the organizers by asking them, “Why did you sign the 
letter?”  The letter indicated that Terrones and Jasso told one 
organizer, “If we go to court to you is going to be bad.”  The 
letter indicated that they had complained to Terrones and Jasso 
about sexual harassment from Mariela Campos whose jokes are 
of a sexual nature.  The letter explained that most of the mem-
bers of the Comite were moved to work on a tortilla production 
line that was operating so quickly that it put them at risk for 
injury and negatively affected the quality of their work.  When 
one worker complained of this, de la Mora replied, “[Y]ou have 
to learn.”  Finally, the letter complained that three members of 
the Comite had their hours reduced.  The letter ended:

We are still waiting for you to set a time for a meeting with all 
of us to resolve these matters.  We appreciate a prompt re-
sponse.
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This letter was signed by Yolanda Rivera, Delfina Bruno, 
Yolanda Galaviz, Juan Lopez, Lillian Lopez, and Jesus Sal-
dana.  

The complaint alleges that on August 17 Santa Fe Tortilla 
unlawfully discharged Yolanda Galaviz and Delfina Bruno.  
Kalfin instructed Terrones to fire Galaviz and Bruno; he did not 
explain to Terrones why they were being fired.  On August 17, 
Terrones informed Galaviz and Bruno that they were fired by 
thanking them for having worked for Santa Fe Tortilla but it 
was their last day of work there.  Terrones admitted that he did 
not know why Galaviz and Bruno were fired.  

Kalfin testified that he decided to fire Galaviz because he felt 
“she had committed a crime” by “intimidating her fellow work-
ers and lying to her fellow workers.”  Kalfin claimed Galaviz 
had “counterfeited documents” and had “forged somebody’s 
signature on a document.”  According to Kalfin, Terrones re-
ported to him that three or four employees had complained to 
Terrones concerning Galaviz’:

Forgery of a document with a fellow employee’s signature, 
intimidating employees, lying to her fellow employees, har-
assing employees, asking them to sign blank documents and 
misrepresenting what the content of the document would be 
when it would be completed.

According to Kalfin, Terrones presented him with a statement 
from employee Gustavo Abel Lopez, who had just recently 
started working for Santa Fe Tortilla, that Kalfin relied on in 
reaching his decision that Galaviz committed forgery, although 
Kalfin was not certain whether the statement “implied that or 
said that” and the statement did not specifically name Galaviz 
as the forgerer.  Terrones claimed that he met with Gustavo 
Abel Lopez after receiving the August 7 letter.  He asked Lopez 
whether he had any concerns or if he had been mistreated.  
Lopez responded that he had not read the letter, had not seen it 
before, and it was not his signature on the letter.  Terrones 
asked Lopez to write down what he had just said and Lopez did 
so.  However, no note from Gustavo Abel Lopez was produced 
by Santa Fe Tortilla during the trial. For his part, Gustavo Abel 
Lopez testified that it was not his signature on the August 7 
letter.  However, he admitted that he went to the workers’ cen-
ter with the other employees and they discussed working condi-
tions.  And he admitted that he never accused any specific per-
son of writing his name on the letter.  I do not credit Gustavo 
Abel Lopez’ testimony that he did not sign the August letter; he 
was a newly-hired employee who obviously had second 
thoughts about signing the letter afterwards by placing blame 
on someone else.  In any event, Galaviz credibly denied that 
she wrote Gustavo Abel Lopez’ name on the August 7 letter.  
But Santa Fe Tortilla did produce that following statements.  
One is written in Spanish; its English translation is8:

My colleague Yolanda Galaviz at 8:50 in the morning while I 
was working asked me for a signature or to sign for a raise.  
Afterwards, I found out that it was so that we could go to my 
supervisor and I was not in agreement with this, and I went to 
ask Yolanda Galaviz to erase my signature.  She told me she 

                                               
8 I make minor changes in the translation.

could not because she already delivered it to [Kalfin], and I 
told her that I was going to ask for it from [Kalfin] and she 
told me that it was a lie, that she had not delivered it, that she 
had it in the pocket of her robe, and then she gave it to me and 
I erased it. 

Edgar Lopez

The next statement also written is Spanish, is translated as9:

Well, in the month of August I left around 5:30 a.m. and one 
of my morning colleagues made a comment to me that they 
wanted me to meet with them because they were asking for a 
raise but I responded that the sheet she was carrying was 
blank and I could not sign anything that did not say anything 
and that when my colleagues signed then I would sign.  But 
she did not come back to me and tell me anything.  The work-
er who approached me was Yolanda Galaviz.
Orbelina Perez Barco

The translation of the next statement is:

The date of 8/9/12
Yolanda Galaviz was asking for signatures to go talk to the 
managers concerning a raise in salary.  I did not sign it nor did 
I read the page and they were lies.  It was not for a raise.  I 
was on my break.
Marilyn Pineda

These statements obviously concern not the August 7 letter but 
another document, described above, that Galaviz circulated 
among employees and that she showed to Terrones when he 
spoke to her concerning the August 7 letter.  Those statements 
strike me as unreliable hearsay and I do not credit their content.  

Kalfin also made the decision to fire Bruno.  According to 
Kalfin, he fired Bruno because “she was along with Yolanda 
Galaviz intimidating and harassing workers.”  Unlike Galaviz, 
Kalfin did not have any written statements from employees to 
consider.  Bruno had not received any warnings or discipline 
before her termination.  But the General Counsel called Arlette 
de la Mora as a 611(c) witness and elicited from her testimony 
that Edgar Lopez complained to her that Bruno had forged 
Lopez’ signature on a document, thereby implicating wrongdo-
ing on the part of Bruno where none had prior thereto existed in 
the record!  And continuing, the General Counsel elicited tes-
timony from de la Mora that Marilyn Pineda complained to her 
that Bruno said the purpose of the letter was to have the super-
visors fired.  Undeterred, the General Counsel got de la Mora to 
admit that Marilyn Pineda also complained that Galaviz too 
said the purpose of the letter was to get supervisors fired!  The 
first 308 pages of this record are consumed by this type of me-
andering 611(c) interrogation of Santa Fe Tortilla supervisors 
by the General Counsel.

Santa Fe Tortilla typically warns and then suspends employ-
ees for infractions.  For example, in September Santa Fe Tortil-
la suspended an employee for 3 days for threatening another 
employee.  In October, Santa Fe Tortilla suspended an employ-
ee for 3 days for harassing another employee.  The employee 
had been warned a week earlier that the conduct should stop but 

                                               
9 I again make minor changes in the translation.
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when it did not she was suspended.  In November, an employee 
was given a verbal warning for hitting a coworker with her 
elbow.  And Santa Fe typically talks to employees accused of 
misconduct to get their version of events before it disciplines 
employees.  However, Santa Fe Tortilla discharged Galaviz and 
Bruno without bothering to hear their version of the alleged 
misconduct for which they were fired.  

ANALYSIS

No extensive analysis is needed in these allegations.  Kalfin 
has admitted that Santa Fe Tortilla discharged Galaviz and 
Bruno because they engaged in union and other protected con-
certed activity.  There is no credible evidence that Galaviz or 
Bruno engaged in any disqualifying misconduct in the process 
of doing so. Nor is there any evidence that Santa Fe Tortilla 
even had a good-faith but mistaken belief that the employees 
had engaged in any disqualifying misconduct; after all, it did 
not even ask those employees their versions of the alleged mis-
conduct.  By discharging Delfina Bruno and Yolanda Galaviz 
because they were involved in union and other protected con-
certed activity, Santa Fe Tortilla violated Section 8(a)(3) and 
(1).

The next letter was August 21.  This letter claimed that 
members of the Comite were being retaliated against by having 
their hours cut.  It complained that the discharges of Galaviz 
and Bruno were also acts of retaliation.  This letter was signed 
by Galaviz, Bruno, Lilian Lopez, Saldana, Juan Lopez, and 
others.  The letters continued.  On October 8, the Comite pre-
pared a letter for Kalfin listing instances of verbal abuse by 
Mariela Campos to Santos Treto, by de la Mora and Campos to 
Yolanda Rivera because work was backed up, by de la Mora to 
Diana Castaneda for the same reason, and by de la Mora and 
Campos to Juan Lopez and Saldana for not telling them it was 
time to change the bags.  The letter also asserted that Campos 
was exposing Lilian Lopez and Yolanda Rivera to safety haz-
ards by asking them to clean out tortillas from the machines.  
This letter ended by asking for the reinstatement of Bruno and 
Galaviz.  This letter was signed by Juan Lopez, Galaviz, Bruno, 
Yolanda Rivera, Santos Treto, Lilian Lopez, and others.  

The amended complaint alleges that on about September 29 
Santa Fe Tortilla unlawfully issued a written warning to Yolan-
da Rivera.  On September 29 Rivera was scheduled to work but 
instead called and spoke with Campos and said that she was 
sick and would not appear for work.  Campos said fine and that 
she would tell de la Mora.  When Rivera appeared at work the 
following Monday, Campos gave her write-up for not appear-
ing at work the previous Friday.  When Rivera complained that 
she had called in to report her illness, Campos responded that 
Rivera was too sick to come to work but was feeling good 
enough to go out dancing.  Rivera did not challenge Campos’ 
assertion that she had danced that Friday; however, there is no 
explanation as to how Campos came to know of Rivera’s danc-
ing.  The write-up is not in the record.  Rivera did not deny that 
she had gone dancing that Friday.  On a previous occasion Ri-
vera did not show up for work after being admitted to a hospi-
tal; Rivera’s daughter called in for Rivera.  Rivera was not 
disciplined for her absence on that occasion.  

ANALYSIS

I have already described above how Rivera was involved in 
union activity, Santa Fe Tortilla knew this and was hostile to 
that activity.  Timing also supports the General Counsel’s ini-
tial burden.  I now turn to examine whether Santa Fe Tortilla 
would have disciplined Rivera even absent her union activity.  I 
conclude it has done so.  Rivera was discipline because Santa 
Fe Tortilla believed she had falsely claimed to be sick; she had 
called in sick but was still able to go out dancing that evening 
and enjoy a 3-day weekend.  Rivera did not deny this or explain 
away what otherwise appeared to be a sudden and complete 
recovery.  Under these circumstances, I conclude Santa Fe tor-
tilla would have at least warned an employee not to repeat this 
conduct.  I dismiss this allegation of the complaint.  

On October 10, an agent of the New Mexico Environment 
Department, Occupational Health and Safety Bureau visited 
Santa Fe Tortilla’s facility.  Lilian Lopez accompanied the 
agent during part of the inspection.  The inspection resulted in a 
citation and notification of penalty against Santa Fe Tortilla that 
issued on November 13.  The monetary penalty was $3000.  

The complaint as amended alleges that Santa Fe Tortilla un-
lawfully suspended Saldana for 5 days on October 12.  Santa Fe 
Tortilla’s policy is that employees must use two hands in order 
to assure that the air is pressed out of the package before it is 
sealed; employees were trained to do so some 20 days before 
the incident, described below, that led to Saldana’s suspension.  
In October de la Mora instructed Saldana to use two hands in 
sealing the tortilla packages because using one hand did not 
press the air out of them.  The first time de la Mora asked Sal-
dana to do this he ignored her and continued to use one hand.  
The second time de la Mora asked Saldana to use both hands 
Saldana told her that he could not seal the packages with two 
hands.  De la Mora then reminded Saldana that 2 months earlier 
she had told the employees that they had to use both hands in 
sealing the packages to squeeze out all the air from them to 
which Saldana did not answer and continued to use one hand.  
De la Mora asked Saldana to use both hands two more times 
but Saldana continued using only one hand.  De la Mora then 
instructed Saldana to change positions on the productions line 
but Saldana indicated that it was not time to change positions.  
Later that day Saldana was summoned to an office where Ter-
rones and de la Mora were present.  Terrones asked Saldana 
who did he think he was.  Saldana answered that he did not 
think he was anyone.  Terrones then asked why Saldana was 
not paying attention to what de la Mora was telling him.  Sal-
dana replied that he was not playing deaf, he was listening to 
her but he was busy with work.  Saldana told Terrones that the 
tortillas were coming way too fast and they were on top of each 
other.  Saldana was suspended for 5 days. The foregoing facts 
are based on a composite of the credible portions of the testi-
mony of Saldana, Terrones and de la Mora as well as the sus-
pension notice.  There is evidence in the record that other em-
ployees had not properly sealed packages and they received 
only verbal warnings, but there is no evidence that those warn-
ings were for anything other than inadvertent error and not 
brazen defiance of a supervisor’s instruction as was the case 
with Saldana.  
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ANALYSIS

I conclude that Santa Fe Tortilla would have suspended Sal-
dana in any event for his repeated, brazen insubordination.  I 
dismiss this allegation of the complaint.

The final letter from the Comite to Kalfin is dated December 
3.  That letter informed Kalfin that Maria Reina Pocasangre, 
who works the night shift, had joined the Comite.  The letter 
claimed that workers on the night shift were mistreated and the 
pace of the bands on the tortilla-making machines was too fast.  
It indicated that Pocasangre had injured herself at work, hurting 
her left arm and two fingers and, despite reporting the accident 
to her supervisor, she received no medical treatment.  The letter 
asserted that Lilian Lopez had her hours reduced even further 
after she signed a complaint to OSHA.  The letter advised that 
Celia Gonzalez was verbally harassing members of the Comite 
by telling them that they were dirty people and did not know to 
keep the workplace clean.  This letter was signed by Galaviz, 
Juan Lopez, Lillian Lopez, Yolanda Rivera, Bruno, Saldana, 
and others.

The complaint as amended alleges that Santa Fe Tortilla un-
lawfully suspended Saldana for 2 weeks on December 12.  As 
indicated above, Jesus Saldana also uses the name Luis Juarez.  
Saldana informed both de la Mora and Terrones of this fact in a 
round-about manner in 2011.  About a week before December 
3, Saldana approached Terrones in Terrones’ office.  Terrones 
asked if he could help Saldana, and Saldana explained that he 
was going to start the second phase of treatment for medical 
condition.  Terrones said that it was fine and that he needed a 
doctor’s note indicating Saldana’s restrictions.  On December 
3, Saldana presented Terrones with a doctor’s note; however, 
the note used the name of Luis Juarez and not Jesus Saldana.  
Terrones said that the note was no good because it did not refer 
to Jesus Saldana and that he needed a note with the name he 
was using at the company.  Saldana said that the doctor would 
not give him a note using that name and Terrones replied that it 
was not his problem.  Terrones said that Saldana could not 
work there until he brought a note because he did not know 
what dangers to which Saldana’s condition could expose the 
Company and other employees.  On December 12 Saldana 
presented a second doctor’s note to Terrones.  This note was 
essentially the same as the earlier note, again referred to Luis 
Juarez and not Jesus Saldana.  Saldana explained that the hospi-
tal was not going to give him a note referring to Jesus Saldana 
because he was registered under the name Luis Juarez.  Terro-
nes again said that he needed a note in the name of Jesus Sal-
dana.  Saldana explained that he wanted to continue working 
and asked if he could resign and be rehired under Luis Juarez.  
Terrones answered that he did not know and would have to 
consult with de la Mora and Jasso.  Apparently Terrones said 
he would talk to Kalfin about the matter.10  In any event Sal-
dana again appeared at the Company on December 19 and was 
given a letter by Terrones that indicated:

RE:  Social Security Administration–Request for Information
Dear Jesus:

                                               
10 I do the best I can to sort out the facts stemming from the General 

Counsel confusing and unclear questions.  

On December 12, 2012, you provided us a letter from a health 
care provider–specifically detailing your medical condition–
addressed to you in an alternative identity.  We are taking re-
ceipt of this information very seriously, and therefore, at this 
time, we would like to provide you with the opportunity to 
verify your valid SSN in the United States.
According to the notification, either you have provided a dif-
ferent identity to your doctor or another individual has sought 
medical attention for the ailment you claim, or you have bor-
rowed his leave notification.  So, we are not at all clear that 
the information you provided us during the on-boarding pro-
cess (when you filled out your Form I-9 and W-4) are valid.  
Because we risk criminal penalties if we continue to employ 
you without inquiring of you further pursuant to the “con-
structive knowledge” provisions of the Immigration Act, we 
need your assistance.

The letter then described what was expected of Saldana to re-
solve the issue of his identity.  It continued:

In the event that you fail to provide us with the requested in-
formation within 30 days, as indicated above–or at least pro-
vide us with a reason as to why you have been unable to pro-
cure the requested information that might allow us to consider 
granting an extension to the time allotted you to do so–we 
may have no choice but to terminate your employment.

Saldana was then allowed to continue working.  By February 
13, 2013, Saldana had not responded so Santa Fe Tortilla gave 
him another letter documenting the earlier letter, Saldana’s 
failure to respond, and giving him another 45 days to respond.  
This letter indicated that if he did not do so within the new time 
frame, his employment would be terminated.  The facts in this 
paragraph are based on a composite of the credible portions of 
the testimony of Saldana and Terrones.

ANALYSIS

I have concluded in an earlier section of this decision that it 
was not unlawful for Santa Fe Tortilla to require a doctor’s note 
from Saldana describing his workplace limitations before al-
lowing him to resume work.  Because Saldana was undergoing 
a different segment of his treatment regimen, for reasons previ-
ously stated I again conclude it was not unlawful for Santa Fe 
Tortilla to do so again.  Of course, this instance has a different 
wrinkle.  Saldana’s absence from work was prolonged when he 
presented a doctor’s note with his different name and Terrones 
did not accept that note.  But I see nothing improper about San-
ta Fe Tortilla’s request that Saldana resolve the issue that Sal-
dana himself had created.  I reach this conclusion despite the 
fact that Santa Fe Tortilla knew informally that Saldana had 
used another name; being presented with something in writing 
in another name required Santa Fe Tortilla to be sure it was 
carefully complying with immigration law.  I dismiss this alle-
gation.

Finally, the amended complaint alleges that on about No-
vember 26 Santa Fe Tortilla unlawfully issued a written warn-
ing to Yolanda Rivera.  On November 26, Rivera wore a sweat-
er under her smock because she felt cold.  However, the sleeves 
of the sweater were lower than the sleeves of her smock and 
Santa Fe Tortilla prohibits this.  Rivera knew of this rule; she 
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had signed a document earlier that month that specifically in-
cluded that rule.  So on November 26 Rivera received an em-
ployee action form for having the sleeves of her sweater ex-
posed and indicating that she should follow the policy in the 
future.  Rivera claimed that other employees, named Mimi and 
Naomi, also wore sleeves hanging below their smocks so much 
so that they brushed against the tortilla line and became dirty.  
But Rivera does not know whether those employees had also 
been disciplined.  Lillian Lopez credibly testified that she saw 
Marilyn, Lorena, and Celia wearing sleeves below her smock 
sleeves.  But de la Mora finally told Celia “enough” because 
her sleeves were contaminating the tortillas.  Lopez saw the 
other two employees wearing the longer sleeves about 1-1/2 
months prior to the hearing.  However, on at least two other 
occasions Santa Fe Tortilla has disciplined employees for wear-
ing the sleeves below their uniforms.  

ANALYSIS

Although the General Counsel again meets his initial burden 
under Wright Line, I conclude that Rivera violated Santa Fe 
Tortilla’s rules it would have given her the minor warning even 
if she had not been involved in union activity.  I dismiss this 
allegation of the complaint.

CONCLUSIONS OF LAW

Respondent has engaged in unfair labor practices affecting 
commerce within the meaning of Section 8(a)(3) and (1) and 
Section 2(6) and (7) of the Act by:

1.  Transferring Yolanda Rivera and Lilian Lopez from the 
flour tortilla production line to the corn tortilla production line 
because they were involved in union and other protected con-
certed activities.

2. By discharging Delfina Bruno and Yolanda Galaviz be-
cause they were involved in union and other protected concert-
ed activity.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, I shall order it to cease and desist therefrom 
and to take certain affirmative action designed to effectuate the 
policies of the Act.  The Respondent, having discriminatorily 
transferred employees to the corn tortilla line, must make them 
whole for any loss of earnings and other benefits.  Backpay 
shall be with interest at the rate prescribed in New Horizons, 
283 NLRB 1173 (1987), compounded daily as prescribed in 
Kentucky River Medical Center, 356 NLRB 6 (2010).  The 
Respondent, having discriminatorily discharged employees, 
must offer them reinstatement and make them whole for any 
loss of earnings and other benefits. Backpay shall be computed 
in accordance with F. W. Woolworth Co., 90 NLRB 289 
(1950), with interest at the rate prescribed in New Horizons, 
above, compounded daily as prescribed in Kentucky River Med-
ical Center, above. The Respondent shall file a report with the 
Social Security Administration allocating backpay to the ap-
propriate calendar quarters.  Respondent shall also compensate
the discriminatees for the adverse tax consequences, if any, of 
receiving one or more lump-sum backpay awards covering 
periods longer than 1 year, Latino Express, Inc., 359 NLRB 
518 (2012). 

On these findings of fact and conclusions of law and on the 
entire record, I issue the following recommended11

ORDER

The Respondent, SFTC, LLC d/b/a Santa Fe Tortilla Com-
pany, Santa Fe, New Mexico, its officers, agents, successors, 
and assigns, shall

1.  Cease and desist from
(a) Discharging, transferring, or otherwise discriminating 

against any employee for supporting Comite de Trabajores de 
Santa Fe Tortilla or any other union.

(b) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2.  Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(a) Make Yolanda Rivera, Lilian Lopez, Yolanda Galaviz, 
and Delfina Bruno whole for any loss of earnings and other 
benefits suffered as a result of the discrimination against them, 
in the manner set forth in the remedy section of the decision.

(b) Within 14 days from the date of the Board’s Order, offer 
to transfer Lilian Lopez and Yolanda Rivera to their former 
jobs on the flour tortilla production line or, if those jobs no 
longer exist, to substantially equivalent positions, without prej-
udice to their seniority or any other rights or privileges previ-
ously enjoyed.

(c) Within 14 days from the date of the Board’s Order, offer 
Yolanda Galaviz and Delfina Bruno full reinstatement to their 
former jobs or, if those jobs no longer exist, to substantially 
equivalent positions, without prejudice to their seniority or any 
other rights or privileges previously enjoyed.

(d) Within 14 days from the date of the Board’s Order, re-
move from its files any reference to the unlawful discharges 
and, within 3 days thereafter, notify the employees in writing 
that this has been done and that the discharges will not be used 
against them in any way.

(e) Preserve and, within 14 days of a request, or such addi-
tional time as the Regional Director may allow for good cause 
shown, provide at a reasonable place designated by the Board 
or its agents, all payroll records, social security payment rec-
ords, timecards, personnel records and reports, and all other 
records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay 
due under the terms of this Order.

(f) Within 14 days after service by the Region, post at its fa-
cility in Santa Fe, New Mexico, copies of the attached notice 
marked “Appendix”12 in both English and Spanish.  Copies of 
the notice, on forms provided by the Regional Director for Re-

                                               
11 If no exceptions are filed as provided by Sec. 102.46 of the 

Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for 
all purposes.

12 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.”
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gion 28, after being signed by the Respondent’s authorized 
representative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places including 
all places where notices to employees are customarily posted.  
In addition to physical posting of paper notices, the notices 
shall be distributed electronically, such as by email, posting on 
an intranet or an internet site, and/or other electronic means, if 
the Respondent customarily communicates with its employees 
by such means. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, defaced, or 
covered by any other material. In the event that, during the 
pendency of these proceedings, the Respondent has gone out of 
business or closed the facility involved in these proceedings, 
the Respondent shall duplicate and mail, at its own expense, a 
copy of the notice to all current employees and former employ-
ees employed by the Respondent at any time since August 10, 
2012.

(g) Within 21 days after service by the Region, file with the 
Regional Director a sworn certification of a responsible official 
on a form provided by the Region attesting to the steps that the 
Respondent has taken to comply.

IT IS FURTHER ORDERED that the complaint is dismissed inso-
far as it alleges violations of the Act not specifically found.

Dated, Washington, D.C.  June 25, 2013

APPENDIX
NOTICE TO EMPLOYEES

POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD

An Agency of the United States Government

The National Labor Relations Board has found that we violated 
Federal labor law and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your be-
half

Act together with other employees for your benefit and 
protection

Choose not to engage in any of these protected activi-
ties.

WE WILL NOT discharge, transfer, or otherwise discriminate 
against any of you for supporting Comite de Trabajores de 
Santa Fe Tortilla or any other union.

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights guaranteed 
you by Section 7 of the Act.

WE WILL, within 14 days from the date of this Order, offer 
transfer Lilian Lopez and Yolanda Rivera to their former jobs 
on the flour tortilla production line or, if those jobs no longer 
exist, to substantially equivalent positions, without prejudice to 
their seniority or any other rights or privileges previously en-
joyed.

WE WILL, within 14 days from the date of this Order, offer 
Yolanda Galaviz and Delfina Bruno full reinstatement to their 
former jobs or, if those jobs no longer exist, to substantially 
equivalent positions, without prejudice to their seniority or any 
other rights or privileges previously enjoyed.

WE WILL make Lilian Lopez, Yolanda Rivera, Delfina Bru-
no, and Yolanda Galaviz whole for any loss of earnings and 
other benefits resulting from our unlawful conduct against 
them, plus interest compounded daily.

WE WILL, within 14 days from the date of this Order, remove 
from our files any reference to the unlawful discharges of 
Yolanda Galaviz and Delfina Bruno, and WE WILL, within 3 
days thereafter, notify each of them in writing that this has been 
done and that the discharges will not be used against them in 
any way.

SFTC, LLC D/B/A SANTA FE TORTILLA CO.


