UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

ROCHESTER GAS & ELECTRIC CORPORATION,
Respondent,

and Cases 03-CA-075635
03-CA-081230
LOCAL UNION 36, INTERNATIONAL
BROTHERHOOD OF ELECTRICAL WORKERS,
AFL-CIO,

Charging Party.

CHARGING PARTY’S REPLY BRIEF TO RESPONDENT’S ANSWERING BRIEF

BLITMAN & KING LLP

Attorneys for Charging Party
IBEW Local 36

Office and Post Office Address

Franklin Center, Suite 300

443 North Franklin Street

Syracuse, New York 13204

Tel.: (315) 422-7111

Fax: (315) 471-2623

Of Counsel:

James R. LaVaute
Brian J. LaClair



In Respondent’s Answering Brief, Point IV, it argues that the “Sadisco e-mails” do not
have to meet the business records exception to the hearsay rule because they “were not
offered for the truth of their content but rather to show notice was provided to the Union.” R.
Ans. Br. at 7. Further, Respondent contends “they are not offered for the truth of their
content, but rather to show they were sent to Local Union 36” (Resp. Ans. Br. at 9), and “[t]he
purpose of the Sadisco e-mails was to show they were sent to the union on a regular basis.
They should be admitted for this purpose.” R. Ans. Br. at 10.

Contrary to Respondent, the e-mails were offered under the business records exception
(Tr. 1054-58), as “showing the crew movements” (Tr. 1057). They were admitted as business
records over the union’s objection. The Union cross-excepted to this ruling. Respondent now
states they were “not offered for the truth of their content” but to “show notice”, R.Br.at 7, a
different and amorphous basis; this illustrates the inadequacy of their offer at the hearing.
Respondent’s further claim now that “the purpose of [them] was to show they were sent to the
union on a regular basis” is meaningless. Evidence of e-mails without admissible content is not
material evidence of anything. Moreover, the Union at the hearing was entitled to an accurate
representation from Respondent as to the purpose of the offer of the evidence, so that the
Union and administrative law judge could deal with whether the evidence should be admitted

and for what purpose, and the Union could litigate accordingly.



The documents in question were not admissible as offered and they should have been

rejected. See Marathon LeTourneau Co., 256 NLRB 350 n.3 (1981). They are not admissible

under Respondent’s new proffer of their intended purpose, and the Board should so rule.
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Marathon was misnamed as “Gerrity Company” in the Union’s Brief in Support of Cross-Exceptions at
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