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ACTING GENERAL COUNSEL’S EXCEPTIONS 

 
Counsel for the Acting General Counsel (General Counsel), pursuant to 

Section 102.46 of the Board’s Rules and Regulations, files the following exceptions to the 

supplemental decision issued by Administrative Law Judge William Kocol (ALJ) issued in 

his decision dated August 29, 2013 [JD(SF)-43-13] (ALJD), in the captioned case: 

 1. The ALJ’s erroneous decision to continually rely on deferral policies that do 

not apply to the facts of this case and his clear and unmistakable disdain for the case handling 

decisions of the Regional Director, supported by the Board.  In support of this exception, the 

General Counsel relies upon the ALJD language where the ALJ infers that the General 

Counsel and the Board have “flippantly ignored” deferral policies and arguments set forth in 

the accompanying brief in support, the arguments adduced during the hearing, and the 

existing record exhibits.   

2. The ALJ’s erroneous statement that the Union agreed with Respondent’s 

interpretation of the collective bargaining agreement, making this an ideal case for a Collyer 

deferral.  In support of this exception, the General Counsel relies upon the arguments set forth 

in the accompanying brief in support, the arguments adduced during the hearing, and the 

existing record exhibits.   
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3. The ALJ’s clear and unmistakable disagreement with the Board’s remand 

order of April 30, 2013, and his unwillingness to follow the Board’s order with regard to 

taking evidence on the Section 8(a)(1) violations alleged in the Complaint.   In support of this 

exception, the General Counsel relies upon the Board’s order, arguments set forth in the 

accompanying brief in support, the arguments adduced during the hearing, and the existing 

record exhibits.   

4. The ALJ’s finding that the Section 8(a)(1) violations are subsumed as part of 

the deferral in this case.  In support of this exception, the General Counsel relies upon the 

Board’s order, arguments set forth in the accompanying brief in support, the arguments 

adduced during the hearing and the existing record exhibits and testimony. 

5. The ALJ’s limiting of the scope of the evidence as to whether or not the 

grievance settlement met the Board’s deferral standards.  In support of this exception, the 

General Counsel relies upon the Board’s order, arguments set forth in the accompanying brief 

in support, the arguments adduced during the hearing and the existing record exhibits and 

testimony. 

6. The ALJ’s factual determination that the Union ultimately agreed with 

Respondent’s interpretation of the contract, conducted an investigation while speaking with 

Charging Party Wayne Abreu and other employees, and concluded that the grievances did not 

have merit.  In support of this exception, the General Counsel relies upon the testimony of 

Herb Perez (Tr. 89-94), Abreu (Tr. 119-123), and existing record exhibits. 

7. The ALJ’s determination that the parties stipulated that a withdrawal was 

solicited in the Charge filed against the Union in Case 28-CB-074569, so therefore, there is no 

evidence that the Union breached its duty of fair representation in settling the grievances as it 
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did.  In support of this exception, the General Counsel relies upon the testimony of Abreu 

(Tr. 138-139) and existing record exhibits. 

8. The ALJ’s determination that there is nothing repugnant about the failure of 

the settlement agreement entered into by Respondent and the Union.  In support of this 

exception, the General Counsel relies upon the testimony of Abreu (Tr. 123-124) and existing 

record exhibits. 

9. The ALJ’s determination that the charge should have been deferred under 

Collyer instead of Dubo, that his only recourse is to dismiss the charge because the Union 

failed to process the grievance to arbitration.  In support of this exception, the General 

Counsel relies upon the argument in the accompanying brief, arguments on the record and the 

existing record exhibits.   

10. The ALJ’s failure to apply the Independent Stave analysis to the Board’s 

deferral policy and his statement that he will not do so because the General Counsel did not 

present any arguments as to why he should do so.  In support of this exception, the General 

Counsel relies upon the post-hearing brief and existing record exhibits. 

Dated at Phoenix, Arizona, this 26th day of September 2013. 

      Respectfully submitted, 
 
 
 
      /s/ Sandra L. Lyons     

Sandra L. Lyons 
Counsel for the Acting General Counsel 
National Labor Relations Board, Region 28 
2600 North Central Avenue, Suite 1400 
Phoenix, AZ  85004-3099 
Telephone:  (602) 640-2133 
Facsimile:  (602) 640-2178 
Email:  Sandra.Lyons@nlrb.gov 
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Stanford Dubin, Associate Counsel 
United Industrial, Service, Transportation,  
  Professional and Government Workers 
  of North America 
5201 Auth Way 
Camp Springs, MD  20746-4211 
Email: sdubin@seafarers.org 

 

  
 /s/ Sandra L. Lyons  

Sandra L. Lyons 
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National Labor Relations Board, Region 28 
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