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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 28 

3D SYSTEMS CORPORATION 

and 

TRACY EAU CLAIRE, an Individual 

 
 

Case No. 28-CA-088182 
 

 

 

RESPONDENT 3D SYSTEMS CORPORATION’S  
MOTION FOR SUMMARY JUDGMENT  

OR, ALTERNATIVELY, MOTION TO DISMISS 
 

Pursuant to Section 102.24 of the National Labor Relations Board (“NLRB”) Rules and 

Regulations, Respondent 3D Systems Corporation (“3D Systems”), by and through the 

undersigned counsel, hereby moves for summary judgment on the Complaint and Notice of 

Hearing (“Complaint”) based on the charges filed by Tracy Eau Claire (“Eau Claire”).  

Alternatively, 3D Systems also hereby moves to dismiss the Complaint.  The primary basis for 

this motion is as follows:  Eau Claire entered into a severance agreement whereby in exchange 

for severance pay and benefits she released and waived any claims arising out of her 

employment with 3D Systems, specifically including any claims arising out of the National 

Labor Relations Act such as those now being asserted in the Complaint.  The severance 

agreement signed by Eau Claire bars her claims in the Complaint; therefore, 3D Systems is 

entitled to summary judgment or dismissal as a matter of law. 

I. INTRODUCTION 

Following a reduction in force, Eau Claire signed a severance agreement (“Severance 

Agreement”) on March 15, 2012, releasing all claims against 3D Systems, specifically including 

those claims arising out of the National Labor Relations Act (the “NLRA” or “Act”).  A true and 
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accurate copy of the Severance Agreement is attached as Exhibit A.  Several months after 

signing the Severance Agreement, Eau Claire filed a charge and an amended charge against 3D 

Systems on August 27, 2012 and February 15, 2013, respectively (collectively the “Charges”).  

A true and accurate copy of the August 27, 2012 Charge is attached as Exhibit B.  A true and 

accurate copy of the February 15, 2013 Charge is attached as Exhibit C.1 

On February 28, 2013, following the Charges filed by Eau Claire, the Regional Director 

issued a Complaint and Notice of Hearing against 3D Systems.  A true and accurate copy of the 

Complaint is attached as Exhibit D.  The Complaint alleges violations of Section 8(a)(1) of the 

Act.  On March 12, 2013, 3D Systems timely filed its Answer to Complaint, denying any 

violations of the Act.  A true and accurate copy of the Answer is attached as Exhibit E.   

Eau Claire has waived and released the rights she is now purporting to assert through the 

Charges and Complaint.  3D Systems is entitled to summary judgment or dismissal as a matter of 

law.  

II. STATEMENT OF FACTS 

3D Systems is a corporation engaged in the design and manufacture of three-dimensional 

printers, among other things.  Exhibits E and F (copy of Respondent’s Responses to Commerce 

Questionnaire).  During the relevant period of time, the Company’s presence in Arizona 

consisted of approximately five employees who were related to each other by blood or marriage 

and who worked out of one or more of their homes in Arizona.  Exhibit E.   

                                                           
1 Among other things, the Amended Charge dropped Eau Claire’s original claim alleging that she 
and her spouse had supposedly been retaliated against for reporting harassment by a manager 
(her brother).  In its place, Eau Claire alleged through her Amended Charge that 3D systems 
supposedly violated Section 7 through certain allegedly overbroad agreements and policies that 
were in place during her employment there. 
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In early 2012 3D Systems acquired a large technology company, enhancing products and 

services, but triggering a layoff of more than 70 employees.  Exhibit G.  Eau Claire was one of 

those who were laid off.  Exhibit G. 

On March 7, 2012, 3D Systems provided a Severance Agreement to Eau Claire offering 

among other things: $5,596.15 (equivalent to six-weeks pay) of severance pay, three-weeks of 

additional medical coverage, and $1,000 as re-purchase of certain restricted stock held by her.2  

In exchange, among other things, Eau Claire was asked to release any and all legal claims against 

3D Systems, in pertinent part:  

[R]elease in full [the Company] from all claims, liabilities, 
demands, causes of action of whatever kind or nature, whether 
known or unknown, including, but not limited to, …claims based 
on any state or federal wage, employment, or common laws …, 
including without limitation any and all rights or claims related to 
your employment and termination of your employment, including 
under: …(i) … the National Labor Relations Act, as amended….  

 
Exhibit A, p.3. 

Under the terms of the Severance Agreement, Eau Claire had forty-five (45) days to 

consider whether to accept the offer.  Exhibit A, p.3.  3D Systems expressly encouraged Eau 

Claire to consult with an attorney before signing the Severance Agreement.  Id.   

On March 15, 2012, Eau Claire signed the Severance Agreement.  Exhibit A, p.5.  After 

signing the Severance Agreement, according to its terms, Eau Claire had seven (7) days to 

revoke her signature, but she chose not to do so.  Exhibit G.  Once the signed Severance 

Agreement became final, 3D Systems tendered the severance pay to Eau Claire, and she cashed 

the severance check.  Exhibit G.  She never subsequently tendered-back the severance pay.  Id. 

                                                           
2 Others, including Eau Claire’s husband, who was also her co-worker, received and entered into 
a Severance Agreement following the reduction in force.  Exhibit G. 
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On August 27, 2013, more than five (5) months after signing the Severance Agreement 

and receiving the severance benefits, Eau Claire filed an Unfair Labor Practices Charge against 

3D Systems, which was subsequently amended.  Exhibits B and C.  Her claims allegedly arose 

during her employment with 3D Systems, the same period of time covered by her release of all 

claims.  Exhibits B, C, and D ¶4. 

III. ARGUMENT 

Summary judgment or dismissal should be granted in favor of 3D Systems, because Eau 

Claire entered into a Severance Agreement waiving and releasing any and all claims, specifically 

including NLRA claims, against 3D Systems months before she filed her Charges.  The National 

Labor Relations Board (“NLRB” or the “Board”) has enforced similar separation agreements that 

release all claims, much like the Severance Agreement at hand. 

In B.P. Amoco Chemical-Chocolate Bayou, 351 NLRB 614 (2007), a case very similar to 

the situation at hand, the employer conducted a reduction in force and offered enhanced 

severance benefits in exchange for a release of all claims.  Thirty-seven employees included in 

the reduction in force signed an “Employee Termination Agreement” and received a severance 

package.  B.P. Amoco Chemical, 351 NLRB at 614.  The termination agreement provided in 

pertinent part: “In exchange, Employee … forever releases and waives any claim or liability 

against the Company … arising out of or in any way related to his or her employment with the 

Company … including but not limited to, … any claims under any other federal, state, 

provincial, or local enactment or rule of law or equity.”  Id.3  The employees in B.P. Amoco 

                                                           
3 Unlike the Severance Agreement signed by Eau Claire, the termination agreement in B.P. 
Amoco Chemical did not specifically release claims arising under the National Labor Relations 
Act.  The Board nevertheless held that the charging parties had waived their NLRA rights.  Id.  
By comparison, Eau Claire expressly released her NLRA rights and claims, making it an even 
more convincing conclusion that she waived the very claims that she now seeks to assert. 
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Chemical had forty-five (45) days to sign the agreement and seven (7) days to cancel the 

agreement thereafter.  

These thirty-seven employees later filed unfair labor practices charges against their 

former employer.  The issue before the Board was whether the thirty-seven employees who had 

signed the termination agreement waived their right to file charges with the Board.  The NLRB 

concluded that the employees had waived their right to file charges and enforced the agreement 

to bar the asserted claims for relief under the Act.  Id. at 615.   

In reaching this conclusion, the Board analyzed the settlement agreements using the 

following factors set forth in Independent Stave Co., 287 NLRB 740 (1987): (1) whether the 

parties have agreed to be bound, and the position taken by the General Counsel regarding 

settlement; (2) whether the settlement is reasonable in light of the violations alleged, the risks 

inherent in litigation, and the stage of litigation; (3) whether there has been any fraud, coercion, 

or duress by any party in reaching the settlement; and, (4) whether the respondent has a history 

of violating the Act or has previously breached settlement agreements.  Id. at 615. 

In applying these factors in B.P. Amoco Chemical, the Board found the following: (1) 

that the employees agreed to be bound; (2) the settlement was reasonable in light of violations 

alleged and the litigation risks because at the time the agreements were signed no charges had 

been filed and the prospect of litigation was not obvious; (3) there was no evidence the 

agreements were fraudulent or signed under duress; and (4) the employer did not have a history 

of violating the Act or failing to comply with settlement agreements.  Id. at 615-16.   The Board 

concluded that in circumstances such as these, “it would effectuate the purposes and policies of 

the Act to give effect to broadly worded waiver and release agreements signed by employees in 

exchange for enhanced severance benefits.”  Id. at 615. 
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Similarly, in Hughes Christensen Co., 317 NLRB 633 (1995), the Board also concluded 

that severance agreements barred subsequent NLRA claims filed by alleged discriminatees.  In 

Hughes Christensen, as a result of a reduction in force, three employees executed a waiver and 

release agreement.  The agreement provided in part: “I, [name], waive and release all rights and 

claims, charges and demands and causes of action against [the Company] … of any kind [or] 

character, both past and present, known or unknown, including those arising under … any other 

state or federal statute … which relate to my employment or alleged discriminatory employment 

practices.”  Hughes Christensen, 317 NLRB at 633-34.4  As in B.P. Amoco Chemical, the 

employees in Hughes Christensen had forty-five (45) days to review the agreements and seven 

(7) days after execution to revoke.  Hughes Christensen, at 634. 

Applying the same standards from Independent Stave, the Board found that the 

employer’s agreement to pay enhanced severance benefits in exchange for the employees’ 

agreement to waive and release any preexisting employment-related claims was reasonable and 

dismissed the complaint in its entirety.  Id. 

In both B.P. Amoco Chemical and Hughes Christensen, the Board analyzed the severance 

agreements using the factors set forth in Independent Stave and found the agreements barred 

subsequent NLRA charges.  Applying the Independent Stave factors to the case at hand, 3D 

Systems is entitled to summary judgment or dismissal because Eau Claire clearly waived and 

released her legal rights and claims, including those asserted through the Charges and Complaint. 

  

                                                           
4 As previously noted, unlike the more ambiguous language in Hughes Christensen and B.P. 
Amoco Chemical, Eau Claire signed a release specifically referencing her NLRA rights, making 
her waiver and 3D Systems’ current motion all the stronger.  
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1. The Parties Have Agreed to be Bound 

Eau Claire clearly agreed to be bound by the terms of the Severance Agreement.  In 

exchange for executing the Severance Agreement, Eau Claire received severance benefits in the 

amount of $5,596.15, plus additional medical benefits and $1,000 for her restricted shares.  As in 

B.P. Amoco Chemical and Hughes Christensen, Eau Claire was given up to forty-five (45) days 

to review and consider the Severance Agreement and an additional seven (7) days to revoke.  

When signing the Severance Agreement, Eau Claire acknowledged and represented that she had 

been advised to consult her attorney and been given ample opportunity to do so.  Eau Claire 

further warranted (on the same page as her signature) that she “CAREFULLY READ [THE 

SEVERANCE AGREEMENT], FULLY UNDERSTAND EACH AND EVERY TERM , AND 

VOLUNTARILY ENTER INTO IT.”  Exhibit A, p.5 (original emphasis). 

Eau Claire expressly waived any and all claims, including those arising under the 

National Labor Relations Act.  Unlike the more broadly worded agreements the Board enforced 

in B.P. Amoco Chemical and Hughes Christensen, here, the Severance Agreement specifically 

referenced rights or claims based on the National Labor Relations Act, so Eau Claire was 

abundantly aware that her waiver and release included claims arising under the Act.  Therefore, 

Eau Claire bound herself through the Severance Agreement and undoubtedly knew or should 

have known that she waived her NLRA rights or claims.    

2. The Settlement is Reasonable in Light of the Allegations and Risks Inherent 
in Litigation 

 
The Severance Agreement is reasonable in light of the allegations contained in the 

Charges.  At the time Eau Claire executed the Severance Agreement, no ULP charges had been 

filed against 3D Systems, and no union activity had occurred.  Therefore, as held in B.P. Amoco 

Chemical, the prospect of litigation was not obvious.  Later, through her initial Charge, Eau 
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Claire attempted to distort an ongoing family feud between employees (e.g. daughter v. mother; 

sister v. brother and sister-in-law; brother-in-law v. brother – all of whom worked together) into 

alleged protected concerted action.  When that attempt failed, Eau Claire filed an Amended 

Charge, dropped the prior allegations, and argued instead that certain policies during her 

employment were overly broad.  That is a legal and factual stretch, particularly where Eau Claire 

has since left the employer and received a generous severance package in exchange for her 

release of all claims.  Even if the alleged claims had merit, which 3D System denies, the Charges 

could not be brought by Eau Claire because she extinguished her right to bring such claims when 

she executed the Severance Agreement.  

3. There Has Been No Fraud, Coercion, or Duress by Any Party in Reaching 
Settlement 

 
There is absolutely no evidence of fraud or coercion by any party related to the Severance 

Agreement.  In addition to being repeatedly advised to consult an attorney, Eau Claire was given 

forty-five (45) days to consider the agreement and an additional seven (7) days to revoke.  In 

exchange for executing the Severance Agreement, Eau Claire received enhanced severance pay 

and benefits.  Further, Eau Claire expressly warranted that she had read and fully understood 

each and every term, and voluntarily entered into the Agreement.  At no point in time did Eau 

Claire ever attempt to revoke the Severance Agreement or tender-back the severance pay.  

Therefore, there has been no fraud, no coercion, nor duress by any party in reaching the 

Severance Agreement.   

4. 3D Systems Has No History of Violating the Act or Previously Breaching 
Settlement Agreements    

 
Finally, 3D Systems has no history of violating the NLRA.  The present Charges filed by 

Eau Claire are 3D Systems’ first and only Unfair Labor Practices charges.  3D Systems has no 
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history of breaching settlement agreements.  Furthermore, 3D Systems has fully complied with 

its obligations and promptly tendered the promised severance benefits to Eau Claire after she 

executed the Severance Agreement.    

IV. CONCLUSION 

The Severance Agreement executed by Eau Claire clearly satisfies the four factors set 

forth in Independent Stave, especially compared to the Board’s rulings in both B.P. Amoco 

Chemical and Hughes Christensen.  Having released all claims, specifically including NLRA 

claims, Eau Claire waived her right to file and pursue the present Charges that serve the basis of 

the Complaint.  For the foregoing reasons, 3D Systems respectfully requests that its Motion for 

Summary Judgment or, Alternatively, Motion to Dismiss be granted.5  

Dated this 23rd day of May 2013. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
William H. Floyd, III 
Jennifer S. Cluverius 
NEXSEN PRUET, LLC 
1230 Main Street, Suite 700 (29201) 
Post Office Drawer 2426 
Columbia, South Carolina  29202 
PHONE:  (803) 771-8900 
FACSIMILE:  (803) 253-8277 
WFloyd@nexsenpruet.com 
JCluverius@nexsenpruet.com 

Attorneys for Respondent 
3D Systems Corporation 

 

  
                                                           
5 In making this motion, 3D Systems expressly reserves and does not waive its rights or defenses 
under Noel Canning Div. of Noel Corp. v. NLRB, 705 F.3d 490 (D.C. Cir. 2013) or pursuant to 
the Equal Access to Justice Act, 5 U.S.C. § 504(a)(1). 

mailto:WFloyd@nexsenpruet.com
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 28 

3D SYSTEMS CORPORATION 

and 

TRACY EAU CLAIRE, an Individual 

 
 

Case No. 28-CA-088182 
 

 

 

CERTIFICATE OF SERVICE 
 

In compliance with Section 102.114(i) of the Board’s Rules and Regulations, this is to 
certify that a copy of the foregoing RESPONDENT 3D SYSTEMS CORPORATION’S 
MOTION FOR SUMMARY JUDGMENT OR, ALTERNATIVELY, MOTION TO 
DISMISS (with exhibits) has been served upon the following by causing a copy of the same to 
be sent to the parties, whose e-mail addresses are shown below, this 23rd day of May 2013. 
 
Cornele A. Overstreet, Esquire (via e-mail: NLRBRegion28@nlrb.gov) 
Regional Director 
National Labor Relations Board 
Region 28 
2600 North Central Avenue, Suite 1800 
Phoenix, AZ  85004-3099 
 
Ms. Tracy Eau Claire (via e-mail: tracy@tracyeauclairephotography.com) 
5575 South Easy Street 
Gold Canyon, AZ  85118-4619 
 

 
  
William H. Floyd, III 
Nexsen Pruet, LLC 
Post Office Drawer 2426 
Columbia, South Carolina 29202 
 

 
 

 



 
 

Exhibit A  
(Severance Agreement) 

  















 
 

Exhibit B 
(August 27, 2012 Charge) 

  





 
 

Exhibit C 
(February 15, 2013 Charge) 

  





 
 

Exhibit D 
(Complaint, 

dated February 28, 2013) 
  

















 
 

Exhibit E 
(Answer, 

dated March 12, 2013) 
  











 
 

Exhibit F 
(Respondent’s Responses to 
Commerce Questionnaire) 

  





 
 

Exhibit G 
(Affidavit of 

Andrew M. Johnson) 







 
 

Exhibit A  
(Severance Agreement) 

  
















