
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

800 River Road Operating Company LLC
D/B/A Woodcrest Health Care Center

Employer, Case No. 22-RC-073078

And

199 SEIU, UNITED HEALTHCARE
WORKERS EAST,

Petitioner

CERTIFICATION OF JEDD MENDELSON
IN SUPPORT OF MOTION TO REOPEN

THE RECORD

Jedd Mendelson, Esq., certifies as follows:

1. I am an attorney with Littler Mendelson, P.C., attorneys for the Employer herein.

I make this Certification in support of the Employer's motion to reopen the record.

2. On January 29, 2013,1 went to the Employer's site at 800 River Road in New

Milford, New Jersey for the purpose of interviewing several employees, including environmental

department employees, about the conduct of the former Director of Environmental Services,

Israel Vergel de Dios, during the representation election campaign in this case. I was part of a

team of three lawyers charged with the responsibility of conducting these employee interviews at

Woodcrest.

3. Before entering Woodcrest that morning, I met the other two lawyers who

comprised our team at a Dunkin Donuts on River Road that is adjacent to the Employer's site.
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They had entered the Dunkin Donuts before me and told me that Israel Vergel de Dios was

sitting on the other side of that location. I did not look his way since some of my encounters

with Vergel de Dios, including my examination of him at the representation hearing in this case,

had been confrontational. I was troubled that he was present at the Dunkin Donuts that morning

for two reasons. First, Woodcrest had discharged Vergel de Dios on or about August 10, 2012.

(An unfair labor practice charge that he filed challenging his discharge is appended as Exhibit A.

A letter withdrawing that charge is appended as Exhibit B. A transmittal fax and accompanying

second unfair labor practice charge challenging his discharge that Vergel de Dios filed on or

about February 7, 2013 is appended as Exhibit C.) Vergel de Dios' presence at the Dunkin

Donuts suggested that despite his discharge from Woodcrest, he remained in contact with at least

some of the environmental department employees (who, like him, were immigrants from the

Phillipines). Second, I was concerned that Vergel de Dios would alert those employees to our

presence and encourage, if not direct, them to refrain from answering our questions or to answer

them untruthfully.

4. When the members of the attorney team conducted or attempted to conduct these

employee interviews, counsel first provided each employee with a written statement of the

employee's Johnnies' Poultry rights and either read or summarized that statement to each

employee. Thereafter, counsel further informed the employees, some of whom had been

interviewed in 2012 in the days immediately following the March 9, 2012 election, that they

should feel freer to speak now than they had previously because not only was Vergel de Dios no

longer a manager but, additionally, he had recently withdrawn an unfair labor practice charge

that he had filed challenging his discharge and this made clear that he would not be returning to

Woodcrest and resuming his role as manager there.



5. Three of the six employees I attempted to interview that day refused to proceed

with an interview.

6. Three other employees did interview with me that day. Two of them did not

provide useful information, though one of them told me (with another member of the legal team,

Jim Monica, also present) that another employee who was then on vacation would have pertinent

information.

I had a distinct sense that the third employee who interviewed with me that day

was withholding pertinent information and using the fact that English was his second language to

feign an absence of knowledge. When I suggested that we locate a translator to assist us in

communicating, he telephoned his adult daughter to serve in that capacity. Initially, the

employee spoke with his daughter in a language other than English. Thereafter, during a brief

conversation using a speaker phone, I spoke with this employee's adult daughter in English. She

told me that her father had no incentive to cooperate. I pointed out to her that her father had

agreed to interview despite my having told him that he was under no obligation to do so and that

he had the right to terminate the interview at any time without any negative consequence. I gave

this employee's adult daughter my contact information, asked her to speak further with her father

privately, told her that my sense was that her father in fact knew pertinent information, and asked

that she and her father contact me after they discussed the matter further. Because the

employee's adult daughter did not contact me, I subsequently attempted to contact her; she has

not responded despite my having left voicemail messages requesting a return phone call. I left

the last such message on February 13, 2013.

7. On January 29, after Dawn Marie Sormani provided Jim Monica with a written

statement that confirmed that Israel Vergel de Dios had encouraged employees, including



environmental department employees that he managed, to support and vote for the Union, I

requested interviews for a second time that day with four employees I had attempted to interview

or in fact had interviewed earlier that day. In Ms. Sormani's written statement, she identified

these four employees as environmental department employees who had been present when

Vergel de Dios had made the first of the 2 statements in support of the Union that Ms. Sormani

had heard. Accordingly, when these four employees were brought to the conference room in

which I was sitting, for the second time that day I once again reviewed with each of them his or

her rights under Johnnie's Poultry but also conveyed to each that I understood from another

employee (who I did not identify) that he or she had been present when Vergel de Dios had

encouraged them to vote for the Union. Once again, three of the employees refused to interview

with me. The fourth employee did interview with me, as he had earlier that day, and it was at

this juncture that he telephoned his adult daughter to speak with me as set forth in the second

paragraph of 16 of this Certification.

I certify that the statements made above are true and correct and understand that

there are consequences for certifying to the truthfulness of statements that are in fact false.

Dated: March 1,2013 /s/ Jedd Mendelson
Jedd Mendelson

Firmwide: 118279305.1 070487.1120
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O c t . 5 . 2012 3:25PM D a v i d T y k u l s k i

FOHMNWB^OI UNITED STATES OF AMERICA
(M?) NATIONAL LABOR RELATIONS BO/I

CHARGE AGAINST EMPLOYE

INSTRUCTIONS:
Pile »n original topoUinr with four topic B and a copy far each additional
unfair labor practice occurred or Is occurring.

1. EMPLOYER*

a. Name of Employer
Care One/Woodcrcst Health Care Cenier/800 River Re

c Address (Street, city, slate, and ZIP code)
800 River Road
NcwMilford.NJ 07665 "

f. Type of Establishment (fecfcuy, mine, wholesaler, etc.)
Nursing Home

h. The above-named employer has engaged in and it engegin;
and (list subsections) 3 and 4
unfair labor practices are practices affecting commerce with*
commerce wllhki the meaning of lha Act and (he Postal Reo

2. Basis of the Charge (set forth a clear and concise etetement of

Within the 10(b) period, the Employer discharged supei
retaliation for his truthful testimony at the Region's hea

I0(j) relief is requested.

3. Full name of party filing charge (if labor organization, give full n
Israel Vergcl dc Dios

4a. Addrass (Street end number, city, stale, and ZIP code)
12SylvanAve.
Bergenfield, NJ 07621

5 Full name of national or International labor organization of whic
organization)

/

MdarythaVi have read the above charge and

presenfalPe or person malting ctitrge)

David Tykulsker & Associates
Address 161 Walnut Street, Montelair.NJ 07042

r & A s s o c iat e

ID
?

ctiBrn*d party named In

s Mo. 3111 P. 2

FORD EXEMPT UNDER 44 U-S.C 3512

DO NOT WRITE IN THIS SPACE
Case DateFllBt)

22-CA-090914 10/5/2012

Hem 1 iMUi NLRB Regional Director lor the region In which the alleged

,A1MST WHOM CHARGE IS BROUGHT
b. Number of workers employed

ad Operating Company
approx 400

. Employer Representative e. Telephone No.
George Mervin (201)967-1700

Fax No.

. Identify principal product or service
Health Care Services

in unfair labor practices within lha meaning of section 8<a), subsections (1)
of the National Labor Relations Act. and iheso

n ihe meaning of the Ad. or these unfair labor practices are unfair practices affecting
ganbationAcl.

the facts constituting (he alleged unfair tabor practices)

visor Israel Vcrgel de Dios because he was perceived to be pro-union and in
ing on the Employer's objection to the union election in March, 2012.

ame. including local name and number)

4b. Telephone No.

201 244 6193
Fax No.

A it is an affiliate or constituent unit (to be ffllad In when charge is filed by a labor

5. DECLARATION
1 iat the statements are (rue to the best or my Knowledge and belief.

David Tvkulslcer.JBsq.
(PiinVtyfm nime fftdlKtt CC Office. ifSny)

(taU 9735091181
973 509 9292 October 5, 2012

(Telephone No.) (Ottt)

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 10, SECTION 1001)
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

REGION 22
20 WASHINGTON PL
FL5
NEWARK, NJ 07102-3127

Agency Website: www.nlrb.gov
Telephone: (973)645-2100
Fax: (973)645-3852

December 26,2012

GEORGE MERVIN
CARE ONE/WOODCREST HEALTHCARE
CENTER/800 RIVER ROAD OPERATING COMPANY
800 RIVER ROAD
NEW MILFORD, NJ 07646-3127

Re: CARE ONE/WOODCREST HEALTH
CARE CENTER/800 RIVER ROAD
OPERATING COMPANY
Case 22-CA-090914

Dear Mr. Mervin:

This is to advise you that I have approved the withdrawal of the charge in the above
matter.

Very truly yours,

Qa\<L
Richard Fox
Acting Regional Director

cc: ISRAEL VERGEL DE DOIS
12SYLVANAVE
BERGENFIELD, NJ 07621-4410

DAVID TYKULSKER, ESQ.
161 WALNUT ST
MONTCLAIR, NJ 07042-3801
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Feb. /, 2013 3:56?M D a v i d T y k u l s k e r & A s s o c i a t e s • No. 4087

DAVID TYKULSKER & ASSOCIATES
AHOflieyj-Al-Law

161 Walnut Street
Montclair, NJ 07042

Phone: (973) 509-9292 Fax (973) 509-1181
Email: david@dtesq.com

FACSIMILE LETTER

DATE: February 7,2013 SENDER: DT

FROM: DAVID TYKULSKER NO. OF PAGES: 2
(Includes this page)

Reference: Israel Vergel de Dios and CareOne at Woodcrest

•W B^MeMioMi R;F^XN©;-:;

Rebecca Rush CareOne at Woodcrest 201967 5423

CONPIDENTlALm DOTS
the Information in title lux message it PRIVILEGED AMD COHPTOExmL. K la Intends* only IM the uee ot the Infllvldusl or entity to
»toich in la addroaaed. and may contain information that la privileged* confidential and/or exempt from disclosure under applicable
l»». It the tester of this message ie not. tn« intsrvctod rccipiant, or if you aro the igaat or amployoa r«apon«i&i* lor aollvorlag
this Tneaaage co the intended recipient, you are hereby notified thab any diAAMiin&tiont difitribucion or duplicating o£ thifi
conwvnicacton ts Strictly pxrotliblted- Xf you have reoaived tnio tranamittal in error, kindly notify VB imoadlataly. If you
experience any difficulty with this transmission, £>16O4e cull US a£ 197}) 509-92S2 or fax Me at (9731 509-llBl.

>• MESSAGE "

' J~ ' < v - r i i '" " v * " "
fcls.- Rusli: As an'accommodation tq Mr. Vergel- de.pios, "I enclose a
cqipy of a^new NI(RB Charge filed ^qn1 his.-behalf 'at Region 22.
TlT-is o££-ice |).as pot determined tQ_ represent, the Charging Party,
and iLencex h•e^ghould be contacted directly irx. coxyiection. with
thesfc proceedings.



F e b . 7. 2013 3:57PM D a v i d T y k u l s k e r & A s s o c i a t e s No. 4087 P. 'I

FORM EXEMPTUNDSI"4* U.S.C S612

rJtJSKSL UNITED STATES OF AMERICA
M«) NATIONAL LABOR RELATIONS BOARD

CHARGE AGAINST EMPLOYER

INSTRUCTIONS:
File an original wttti NLRB Regional Director for the region In which lha alleged unfair labor prat

DO NOT WRITE IN THIS SPACE

Case Date Filed

ll« occurred or Is occurring.

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer

Care One/Woodcrest Heath Center/800 River Road Operating Company

d. Address (Street city, state, and ZIP crto) e. Employer Representative
BOO River Road Rebecca Rush

New Mllford, NJ 07065

b. Tel. No. 2019671700

c. Cell No.

f. Fax No.

g. e-Mail

RebeccaRush@CareOne.com

h. Number of workers employed
approx 400

I. Type of Establishment (factory, mine, wholesaler, ate.) j. Identify principal product or service
Nursing Home Health Care Services

k. The above-named employer has engaged In and is engaging In unfair labor practices *

subsections) 3 and 4

practises are practices affecting commerce wllhln tha meaning of the Ad, or Ihese un1

wilhin Ihe meaning of lha Act and the Postal Reorganization Act.

ivltmntha meaning of sed

, of the National Ubc

•air labor practices are un

ion 8(a), subsections (1) and (llsl

r Relations Act, and these unfair labor

'air practices affecting commerce

2. Basis of the Charge (set forth a clear and cwefeo sfatemenf of (he facts constituting the alleged unfair labor practices)
Within the 10(b) period, the Employer discharged supervisor Israel Vergel de Dlos In violation of the Act.

3. Full name of party filing charge (if labor organization, gtv& full name, Including local name and number)
Israel Vergel de Dios

4a. Address (Street and number, city, stats, and ZIP code)

12 Sylvan Ave.
Bergenfleld, NJ 07621

4b-Tal-N° 2012446193

4o. Cell No. 201 800 1678

4d. Fax No.

Us. e-Msil

ivergeldedios@optonline.net

S. Full name of national or International labor organization of which It te an affiliate or constituent unit (to be filled in when charge is filed by a labor
organization)

6. DECLARATION
1 declare [haUjTaveread the above charge and that Ihe statements are irue to the besl of my knowledge and belief.

•* 1\ ^--— fihi&'farr^^^^\ (signature of fipteaentatlve or person m&liig chsrge) ff%riM)Wnam« tM We Or oflfc», it any)

Address

3M-dbn
(Me} —

Tel. No.

Offlca, If any, Cell No.

Fax No.

e-Mail

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 13. SECTION 1001)

PRIVACY ACT STATEMENT

Solicitation of the tnformate on Ms taw te autetesl by Bve Matea! Later FU&ioi«M{>lf^),29U.S.C. |151 ̂ seq. Theprirx^usaoffc^mwtoritetocsslst
the Material Labor Retaflons Board (NLRB) in processing unfair tabor pfscfce ̂  feted prot^d&p or %^.Tr»ra*Te««6 for the Worm^ona/e My set forth in
lf» FederS R^isler, 71 Fed, Reg, 74942^13 (Dec 53, 2006), The NIRB wi further escpWn Bwss u^ t^on napst t&dosure of this mfewraflon to the MLRB is
votataiy; however, fate to supply *e tnfomwfion wi cause fte NLTO fo ifcdne to irwoke its processes.
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PRELIMINARY STATEMENT

This is a case in which the Board must reject the recommendation of the Hearing Officer

and order a rerun election. The Hearing Officer trampled upon the Employer's rights and denied

it due process. First he forced the Employer to declare on the record why it required six

subpoenas and then he refused to issue the subpoenas in contravention of the National Labor

Relations Act and the Board's Rules and Regulations. Not only did the Hearing Officer deny the

Employer the tool it needed for securing necessary testimony, but it stripped from the Employer

the element of surprise that, given record evidence of obstruction by a key witness, was

necessary for the Employer to make its case.

At the hearing, the Employer's Director of Environmental Services, Israel Vergel de

Dios, was evasive and untruthful. Rather than respond directly to questions put to him regarding

a conflict that arose between himself and another manager over the condition and cleanliness of

the facility--and this conflict is what caused Vergel de Dios to tell members of his staff that they

should vote for the Union—he fenced with Employer counsel and dissembled. When it had

become apparent, following his examination, that Vergel de Dios was unwilling to be forthright

under oath about the conflict with that manager, that he had encouraged members of his staff to

support and vote for the Union, and that he had spoken with members of his staff to "cover up"

the considerable influence he had wielded over them, the Employer made an exparte request of

the Hearing Officer that he issue it six subpoenas for service upon members of Vergel de Dios'

staff. The Hearing Officer violated the Employer's statutory rights and right to due process

under the Fifth Amendment by insisting that the Employer state on the record why it wanted the

subpoenas and then declining to issue the requested subpoenas. Because the Hearing Officer's

actions were so prejudicial, the Employer refused to proceed at the hearing and the case

concluded on an incomplete record. In view of how central the Hearing Officer's refusal to issue

1



the requested subpoenas was to the Employer's refusal to proceed with the hearing, the June 4,

2012 Report On Objections ("Report") is shocking in that it fails to mention, let alone address,

the dispute over the subpoenas. This omission of any mention of the most crucial event of the

hearing necessitates rejection of the Hearing Officer's recommendations.

Since record evidence indicates that Vergel de Dios engaged in a "cover up" by telling

his staff what to say about his campaign conduct and the Hearing Officer compelled the

Employer to state on the record the purpose of the subpoenas, a decision to return the case to the

Region for resumption of the hearing and issuance of subpoenas will not put the Employer in the

position it would have been in had the Hearing Officer issued the requested subpoenas in the first

place. The Employer will be unable to proceed with subpoenas "under the radar" as it had hoped

and elicit necessary, truthful testimony from Vergel de Dies' staff as it would have had the

subpoenas initially been issued ex pane. Accordingly, the only remedy that will place the

Employer in the position that it should have been in is an Order from the Board directing a rerun

election.

BACKGROUND AND FACTS

I. Procedural Background

On January 23, 2012, 1199 SEIU, United Healthcare Workers East ("Union") filed a

petition seeking a representation election among certain employees of 800 River Road Operating

Company, LLC d/b/a Woodcrest Health Care Center ("Employer" or "Center"). The parties

executed a Stipulation that, among other things, set an election date of March 9, 2012 and

excluded supervisors from the election unit. Among the supervisors excluded from the unit were

two LPNs who are part-time supervisors responsible for managing the Center on certain shifts.

The election was held on March 9, 2012 in which 122 ballots were cast for the Union, 81

were cast against the Union, and two were challenged. On March 16, 2012, the Employer filed

2



timely objections to the conduct of the election. On April 17, 2012, the Region issued a Report

on Objections and Notice of Hearing that ordered that the parties put on evidence at a hearing

concerning Objections 1 and 2. The Region overruled Objections 3 through 12, and exceptions

that the Employer timely filed with respect to those objections are presently pending before the

Board. The hearing that the Region ordered with respect to Objections 1 and 2 began on

Thursday, May 10, continued on Friday, May 11, and terminated on Monday, May 14.1

Objection 1 alleged that supervisors were involved in the solicitation of union

authorization cards and that such conduct coerced employees in the exercise of their free choice

and thereby interfered with the election. Objection 2 alleged that supervisors engaged in pro-

union conduct that also coerced employees in the exercise of their free choice and also thereby

interfered with the election.

Objection 5, which the Region overruled, alleged that the Union offered monetary

rewards in exchange for votes in favor of the Union and created the impression that voters would

receive monetary rewards for voting "yes". The underpinning for this objection was the Union

joining openly with discharged former Center managers David Repoli and Clarice Gogia, who

while employed by the Center had operated personal businesses out of the Center that had

profited voters who worked for the Employer. Although the Employer was not entitled to

adduce evidence going to the merits of Objection 5 at the hearing, based upon its post-election

investigation the Employer had reason to believe that Repoli and Gogia, as well as another

discharged former manager named Katherine Frost, had knowledge of what transpired during the

election campaign and would be able to testify about supervisory pro-union conduct (i.e.,

1 The hearing had been scheduled to begin on Tuesday, May 1. However, on April 30, the New Jersey Department
of Health commenced a survey of the Center. The Employer requested an adjournment since most, if not all, its
personnel needed to focus their efforts upon the survey. The Board granted the requested adjournment until May 10,
Contrary to the finding of the Hearing Officer (Report at 4) and consistent with the purpose of the adjournment, the
Employer did not utilize this time to interview election unit personnel in preparation for the hearing.



Objections 1 and 2). Because the Center was adverse to Repoli, Gogia, and Frost in a civil

lawsuit that it brought against them, its contact with them regarding their potential testimony

prior to the hearing was restricted and it subpoenaed them to testify at the hearing.

II. The Objections Hearing

On May 10, the first day of hearing, two of the supervisors who the Employer alleged had

engaged in pro-union conduct testified. Janet Lewis denied that she had engaged in any pro-

union conduct (Tr. 157:13-158:4; 165:24-166:6). Israel Vergel de Dios, who as Director of

Environmental Services supervised porters, laundry aides, and housekeepers (Tr. 51:3-4), denied

that he had engaged in any pro-union conduct (Tr. 94:25-95:1; 114:13-16). However, Vergel de

Dios was evasive and untruthful throughout his testimony. He denied having become angry or

having had a disagreement with a manager from outside the Center, Jason Gibbs, when Gibbs

inspected the facility and reviewed the performance of Vergel de Dios' department on the Friday

and Monday preceding the election (Tr. 62:24-63:3; 75:12-77:16). This denial was crucial since

these episodes prompted Vergel de Dios to speak to his staff in favor of the Union in the days

immediately before the election. Careful review of the record shows that Vergel de Dios'

testimony that he had not had a problem with Gibbs and that he had not become angry as a result

of that review was inconsistent, uncertain, and unpersuasive. Among other things, Vergel de

Dios fenced with Employer counsel, asserting that his belated admission that Gibbs had "upset"

him (Tr. 110:13-20) differed from him becoming "angry" about Gibbs' review and criticisms

(Tr. 81:24-83:22). Notably, Vergel de Dios ultimately conceded that he had become "upset"

when talking about Gibbs' oversight with then-Administrator Senk (Tr. 83:25-84:3).

Significantly, toward the very end of his testimony, Vergel de Dios reluctantly and

begrudgingly admitted that he had told at least one member of his staff that if the staff member

wasn't convinced that he should reject the Union, how he voted "was up to [him]" (Tr. 114:14-
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22). Vergel de Dios followed that acknowledgement by testifying that he told at least one other

member of his staff that if the staff member wasn't sure how the Union's health insurance

program matched up with what he had at a unionized job, he needed to "find out whether this is

the same union" as there (Tr. 112:25-113:2). In view of how emphatically Vergel de Dios had

previously insisted that he had campaigned on behalf of the Employer, these admissions are

striking. However, on a record in which Vergel de Dios' testimony was so begrudging and

incomplete, these admissions appeared to be just the tip of the iceberg. Given that Vergel de

Dios controlled much, if not all, of his staff (Tr. 62:16-23; 117:7-22) and was positioned to

deliver their votes to the Union, the Employer should have been afforded the latitude to subpoena

and examine his staff.

Indeed, Vergel de Dios was extremely contentious during his examination, repeatedly

argued with Employer counsel (Tr. 79:24-80:1; 81:22-83:4), and interrupted Employer counsel

during colloquy between the attorneys as if he was part of their back-and-forth rather than a fact

witness (Tr. 91:24-92:6; 93:7-95:5; 95:11-19; 98:2 and 6). Illustrative of Vergel de Dios'

arrogance as a witness as well as the chaos that marred his examination is the fact that while

Vergel de Dios was testifying his cell phone rang and he answered it (Tr. 77:12-22).

Critically, Vergel de Dios testified inconsistently about what he told his staff to say if

asked about his discussions with them concerning the Union during the campaign. After

repeatedly denying that he said anything to his staff about what they should say if asked about

his campaign conduct (Tr. 103:8-103:18), he admitted that he spoke with them about this (Tr.

103:19-104:9). He then testified as if every member of his staff had communicated his or her

support for him (Tr. 94:25; 98:22-99:1; 99:14-15; 101:19-25), hard as it is to believe (as he

claimed) that their focus was on why Vergel de Dios had been subpoenaed and they had not been



(Tr. 101:10-25). Then, in virtually the next breath, he testified that he had only spoken with two

or three members of his staff (Tr. 104:10-12).

Vergel de Dios also purposefully and misleadingly denied that he had attended a meeting

of department heads, unconvincingly pretending at first that he did not know what meeting

Employer counsel was referencing (Tr. 96:1-99:15). Vergel de Dios was evasive precisely

because he had walked into that meeting and, as Senk testified thereafter, volunteered without

provocation or cause that he had been subpoenaed to appear at the objections hearing "but I don't

have anything to worry about" because he had spoken to his entire staff and "my employees have

my back" (Tr. 207:1-17 [Senk]; cf. Tr. 99:14-15; 103:12-13; 104:1-3 [Vergel de Dios]). Vergel

de Dios begrudgingly agreed that he had attended the meeting (pretending that uncertainty over

the day it took place was what had confused him)(Tr. 101:4-9), but never actually answered

Employer counsel's question regarding what he said at the meeting: he testified only to what

members of his staff would say if asked what he had told them (Tr. 102:1-23). Employer

counsel was unable to pursue this line of examination exhaustively as Union counsel interfered

with his examination and the Hearing Officer failed to supervise the proceeding properly,

permitting Vergel de Dios to evade this line of questioning (Tr. 96:1-105:22).2

Vergel de Dios contradicted himself several times during his examination and, despite the

conclusions set forth in the Report, plainly aroused the Hearing Officer's suspicions and concern

precisely because it was apparent that he was dissembling and not testifying forthrightly (Tr.

83:8-15; 96:19). A complete review of Vergel de Dios' testimony establishes beyond the

2 Until the Hearing Officer directed that the Employer only call witnesses who it had interviewed and could provide
non-hearsay testimony going to the merits of Objections 1 and 2, the Employer was considering whether to call one
or more department heads to corroborate Senk's testimony that Vergel de Dios had told the other department heads
that his staff "have his back". Prior to trial, the Employer had not expected to have to develop the record in this
respect since it had not anticipated Vergel de Dios obfuscating about the department head meeting. The Hearing
Officer's hijacking of the Employer's trial strategy prevented the Employer from making the record it intended.



shadow of a doubt that he was evasive; often failed to respond directly to the questions put to

hun on direct examination; and that the combination of the Union's disruptive objections, Vergel

de Dios' digressive responses, and the Hearing Officer's refusal to permit leading questions and

to control the proceeding while Vergel de Dios testified interfered with the Employer's ability to

make a full record in connection with Vergel de Dios' appearance.

Notably, Vergel de Dios testified that he supervised 24 voters, which was a number

sufficient to change the outcome of the election. From the time the petition was filed through the

election, Vergel de Dios supervised 22 active employees; two employees in his department were

on disability (Tr. 51:15-16; 61:5-9 [and Employer Exhibit 2]; 61:14-18 [and Employer Exhibit

3]; 104:7-9).3

Then-Administrator Lori Senk's testimony established, among other things, that for no

apparent reason Vergel de Dios volunteered to a meeting of department heads that he had

nothing to worry about because his staff "had his back". This testimony directly refuted Vergel

de Dios' ever-shifting and uncertain version of events.

The other two supervisors who the Employer alleged had engaged in pro-union conduct

also testified on May 11. Both Jane Cordero and Bonita Thornton, the part-time supervisor

LPNs referenced above, denied that they had engaged in any pro-union supervisory conduct (Tr.

267:13-20; 271:6-8; 378:15-23; 381:10-14; 382:1-11; 383:4-6). Remi Sajimi, an employee

witness who had refused to speak with the Employer during its post-election investigation but

whom the Employer believed had supported the Union and was likely to have knowledge of

3 In Harborside Healthcare, Inc., 343 NLRB 906,913 n. 23 (2004), the Board held that "unopened, uncounted
challenged ballots" should be counted as if they "were cast in favor of the objecting party" in determining whether
the conduct in issue materially affected the outcome of the election. Accordingly, in this case, the 2 challenged
ballots are subtracted from the 41 vote difference, leaving a margin of 39 votes. That margin translates into 20
voters. Since Vergel de Dios supervised 24 employees, the employees under his direction were an outcome -
determinative group.



supervisory pro-union conduct, also testified that day. She denied that Jane Cordero had told her

that Cordero would make sure several employees attended a Union meeting, as night supervisor

Susan Langan had heard and informed Employer counsel (Tr. 363:9-13). Gogia and Frost, two

former Center managers who the Employer had not spoken with as a result of the pendency of a

lawsuit the Employer had brought against them, also testified that they had no knowledge of pro-

union supervisory conduct (Tr. 298:9-299:13; 322:9-21).4 Cartney Ezyk, the Center's

Admissions Director, also briefly testified.

During the lunch break on the second day of hearing, Employer counsel requested an ex

pane meeting with the Hearing Officer for the purpose of requesting six subpoenas. During that

meeting, the Hearing Officer engaged Employer counsel in an extensive off-the-record dialogue

and challenged the Employer's right to the requested subpoenas on the ground that after

approximately a day and one-half of hearing the Employer had not adduced non-hearsay

testimony in support of Objections 1 and 2. Employer counsel defended the Employer's

litigation strategy, pointing out as he had on the record the difficulties inherent in proving

supervisory pro-union conduct. Faced with the prospect that the Hearing Officer would not issue

the requested subpoenas and as a result of the Hearing Officer's insistence that the Employer

explain the necessity of the requested subpoenas, Employer counsel was compelled to identify

the group of employees that the Employer intended to subpoena and to explain the reason for

doing so. After approximately twenty minutes, Union counsel joined the discussion. Much, if

4 Loesha Chase, an independent contractor formerly engaged by a resident of the Center who is related to Gogia and
employed by Gogia's business (Tr. 15:3-16:11; 17: 16-20), testified under subpoena as well. Employer counsel had
not spoken with Chase prior to the hearing as a result of adversarial relations between Chase and the Employer
resulting from the Employer banishing Chase from the Center. Chase denied the Employer's contention that she had
knowledge of pro-union supervisory conduct as a result of her shifts worked at the Center working for Gogia's
company during the organizing drive (Tr. 41:21-24).
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not all, of the above was repeated in his presence. The parties then went back on the record and

stated their respective positions.

The Hearing Officer directed the Employer to make an offer of proof as to non-hearsay

witness testimony it expected to elicit as part of its direct case in support of Objections 1 and 2

(Tr. 338:4-9). Employer counsel did so with respect to employees who it had interviewed during

its post-election investigation and/or in preparation for the hearing (Tr. 341:24-342:l; 345:2-10).

However, Employer counsel could not do so for several witnesses that it had already

subpoenaed, one of whom (Mirline Bazile) was present at that time to testify (Tr. 345:11-346:11;

346:13-347:16; 350:17-351:19). Like Remi Sajimi (referenced on the previous page), these were

employees who the Employer believed had supported the Union and were likely to know about

pro-union supervisory conduct but with whom the Employer had not spoken because they had

exercised their rights under Johnnie's Poultry and declined to be interviewed. At that juncture,

because the Employer could not make an offer of proof as to the expected substance of the

testimony of those witnesses, the Hearing Officer directed the Employer to dismiss the witness

who was present and to refrain from calling others who were similarly situated (Tr. 347:18-21;

357:7-358:9; 383:19-20; 384:10-21; 385:1-17). The Employer objected, to no avail, that in view

of the hurdles that were inherent in it proving supervisory pro-union conduct the Hearing Officer

was improperly handicapping and prejudicing it.

In making its offer of proof (Tr. 351:20-357:5), the Employer refused to identify by name

the witnesses that it intended to call who it understood would provide non-hearsay or other

probative testimony. The Employer represented that there was a campaign of intimidation

underway at the Center that was deterring employees with knowledge favorable to the

Employer's position from appearing as witnesses (Tr. 349:9-16; 349:23-350:2). In fact, then-



Administrator Senk had received several death threats after the Employer had filed objections to

the election (Tr. 186:12-15 [comment made during colloquy by Employer counsel]).

Accordingly, the Employer took the position that at that moment it would be imprudent for it to

name the employees that it expected would be willing to appear on the next hearing date.

Notably, during the hearing Employer counsel attempted to question witnesses about such

intimidation, but the Hearing Officer sustained Union objections to such questions and thereby

prevented the Employer from developing the record in that respect (Tr. 366:20-369:3; 375:13-

376:25).

Finally, the Hearing Officer compelled the Employer to identify the group of employees

that it believed it had to subpoena in view of Vergel de Dies' testimony and to state the reason it

required the six subpoenas that it had sought (Tr. 338:19-339:24). hi response to the Hearing

Officer's question whether the Employer had interviewed these employees, Employer counsel

noted that most of the employees in Vergel de Dios' department with whom counsel had

attempted to speak had declined to interview with counsel (stating that they had to talk to Vergel

de Dios first) and that in the end counsel had spoken with either few or none of the employees

that it intended to subpoena (Tr. 338:19-339:2; 339:18-23; 341:6-13; 342:4-343:4). The Hearing

Officer then did what he had indicated he would do when he had conducted his extensive off-the-

record discussion with counsel, denying the Employer's request for the subpoenas (Tr. 383:21-

384:8). Incredibly, as noted below, the Report omits any reference to the extensive off-the-

record discussion or the on-the-record colloquy that resulted in denial of the Employer's

subpoena request.

On May 14, the third day of hearing, the Employer did not call any witnesses.

Employer counsel stated on the record that after reflecting upon the Hearing Officer's refusal to
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issue the subpoenas that the Employer had requested, let alone issue them exparte, the Employer

had concluded that the Hearing Officer had hopelessly and irrevocably compromised the

Employer's ability to prove the objections and it saw no point in subjecting the employees whose

testimony was the subject of the offer of proof to intimidation and harassment (Tr. 392:23-396:2;

396:21-20; 401:14-405:8; 406:15-412:16; 413:13-24). Accordingly, the Employer did not

produce those witnesses at the hearing, explained why it was not producing those witnesses and

was withdrawing from the hearing on an incomplete record, and reserved its right to continue to

prosecute its objections on the existing record in view of the Hearing Officer's erroneous and

prejudicial rulings.

III. The Defects In The Hearing Officer's Report And Conduct Of The Hearing.

The Hearing Officer concluded that the Employer did not prove that the objectionable

conduct it had alleged had occurred. However, the Hearing Officer reached that conclusion

prematurely and erroneously-exceeding his power, improperly interfering with the Employer's

presentation of its case, and violating the Employer's rights under the statute, the Board's Rules

and Regulations, and the Due Process Clause of the Fifth Amendment to the United States

Constitution.

Most critically, the Hearing Officer refused to issue subpoenas that the Employer

requested ex parte as permitted under the Board's Rules and Regulations. Issuance of the

subpoenas became a necessity following (1) the highly-charged examination of department head

Israel Vergel de Dios in which he unconvincingly denied having told his staff not just to support

the Union but what to say if asked whether he had engaged in pro-union conduct during the

election campaign and (2) testimony by then-Center Administrator Lori Senk that at a meeting of

department heads she attended, Vergel de Dios had volunteered that he had spoken with his staff

and had "nothing to worry about" (an odd choice of words, she thought) because "they had his
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back". The Hearing Officer's refusal to issue the subpoenas, let alone do so ex parte, was

prejudicial in view of the fact that Vergel de Dios held considerable sway, if not outright control,

over substantial portions of his staff. Given that Vergel de Dios told members of his staff what

to say if asked what he had said during the campaign, the only chance the Employer had of

securing truthful testimony from Vergel de Dios' subordinates was to subpoena those employees

"under the radar" (i.e., without Vergel de Dios becoming aware that it was doing so).

Given the Report's silence, the Hearing Officer apparently concluded that Vergel de

Dios' testimony about his remark he made at the meeting of the department heads does not mean

that he told members of his staff what to say about his conduct during the campaign. Based upon

what Vergel de Dios stated at the meeting of the department heads, Senk understood otherwise

and directly refuted Vergel de Dios' inconsistent and wavering story. The Hearing Officer

improperly and unfairly engendered his erroneous conclusion by preventing the Employer from

utilizing leading questions in examining Vergel de Dios. The Employer repeatedly requested the

right to utilize leading questions consistent with Rule 611(c), Fed.R.Evid., and was denied that

right notwithstanding clear and unequivocal resistance and hostility by Vergel de Dios (Tr. 82:4-

16; 84:4-95:23; 98:1-13) as well as other witnesses (Tr. 19:19-20:7; 22:22-23:6; 36:19-37:9

[Loesha Chase]; 326:18-329:7 [Frost]). Ultimately, the Hearing Officer's Report is deficient,

above and beyond what has been stated so far, in view of the utter absence of any

acknowledgement that the principal reason the Employer withdrew from the hearing was the

Hearing Officer's unlawful refusal to issue the subpoenas that the Employer requested, let alone

issue them ex parte. The Report focuses upon the asserted absence of non-hearsay evidence in

support of the Employer's objections. However, as the Employer repeatedly insisted during the

hearing, it was entitled to present its case as it saw fit tactically, especially in view of the fact that
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allegations of pro-union supervisory conduct are inherently difficult to prove. A supervisor who

has engaged in such conduct is reluctant to testify truthfully because admission of the conduct

alleged is an acknowledgement that he has violated his duty of loyalty, which would entitle the

employer to discharge him. In such circumstances, the hurdles that the Employer faces in

proving such objections are significant and the Hearing Officer should permit the Employer

substantial leeway. While the Hearing Officer here believed that he did so (Report at 6 n. 4), the

record makes clear that he did not and that he violated the Employer's statutory and due process

rights. The absence of any acknowledgement in the Report that the Employer's withdrawal from

the hearing grew out of the Hearing Officer's handling of the subpoena dispute and refusal to

issue the subpoenas is itself a basis for reversal since the Board should be transparent and

forthright, rather than evasive and intellectually dishonest, in its decision making.

ARGUMENT

The Hearing Officer Violated The National Labor Relations Act,
The Board's Rules And Regulations, And The Employer's Right To
Due Process By Refusing To Issue The Requested Subpoenas On An
Ex Parie Basis.

I. The Employer Had A Right To The Requested Subpoenas Under The Statute
And The Board's Rules And Regulations.

Under § 11(1) of the National Labor Relations Act, the Hearing Officer was obligated to

issue the requested subpoenas when the Employer asked for them. That provision clearly and

specifically provides that "the Board...shall upon application of any party..., forthwith issue to

such party subpoenas requiring the attendance and testimony of witnesses or the production of

any evidence in such proceeding or investigation requested". 29 U.S.C. § 161(1) (emphasis

added). The Supreme Court of the United States has held that the Board's "issuance of

subpoenas is mandatory" and that when they are requested "the subordinate official

automatically issues the subpoena to the applicant" because there is "no delegation...entailing the
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exercise of discretion". Lewis v. NLRB, 357 U.S. 10, 14-15 (1958). Accordingly, by its plain

terms, the statute required the Hearing Officer to issue the requested subpoenas.

The Board's Rules and Regulations reflect, as they should, the above-referenced statutory

mandate. Section 101.20(c) provides that at a representation hearing such as that held here "the

primary interest of the Board's agents is to ensure that the record contains as full a statement of

the pertinent facts as may be necessary for determination of the case" (emphasis added). The

provision continues by stating that "[t]he parties are afforded full opportunity to present their

respective positions" and "to produce the significant facts in support of their contentions"

(emphasis added). In turn, § 102.64(a) provides that "it shall be the duty of the hearing officer to

inquire fully into all matters and issues necessary to obtain a full and complete record"

(emphasis added). Section 102.66(c) further provides that "[applications for subpoenas may be

made ex parte" and the "Regional Director or the hearing officer, as the case may be, shall

forthwith grant the subpoenas requested" (emphasis added). Nothing in § 102.66(c) or, for that

matter, any other section of the Board's Rules and Regulations states that the Hearing Officer is

to do anything other than issue the subpoenas promptly, if not immediately, upon request.

However, § 102.66(c) indicates, consistent with the language of the statute, that the "[Rjegional

Director or the Hearing Officer, as the case may be, shall revoke the subpoena if, in his opinion,

the evidence whose production is required does not relate to any matter under investigation

or in question in the proceedings...or if for any other reason sufficient in law the subpoena is

otherwise invalid"5 (emphasis added). Section 102.66(c) further states that the "regional

5 Section 11(1) provides that "the Board shall revoke, such subpoena if in its opinion the evidence whose production
is required does not relate to any matter under investigation, or any matter in question in such proceedings, or if in
its opinion such subpoena does not describe with sufficient particularity the evidence whose production is required".
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Director or the hearing Officer, as the case may be, shall make a simple statement of procedural

or other grounds for his ruling."

During both the ex parte discussion as well as the colloquy on the record between

Employer counsel and the Hearing Officer (Tr. 338:19-339:2), Employer counsel explained that

it had requested the subpoenas in dispute for the purpose of securing testimony from

housekeepers, laundry aides, and porters to establish that Vergel de Dios had engaged in pro-

union conduct and directed members of his staff to "cover up" that he had done so. Under the

statute as well as the Board's Rules and Regulations, the Hearing Officer was obligated to issue

the requested subpoenas. The face of the statute and regulations indicate that the Hearing Officer

had no discretion to deny their issuance. Assuming, arguendo, that there is some limiting

principle and that the Hearing Officer could apply the standard for revoking subpoenas in

denying their issuance in the first instance, there was no basis for refusing to issue the requested

subpoenas since the Employer sought them hi connection with a matter directly in question in the

proceeding, specifically, whether Vergel de Dios had engaged in pro-union conduct and taken

steps to prevent the Employer from ascertaining that he had done so. Moreover, in view of the

Hearing Officer's expression of concern that the hearing had become tune-consuming and that

the Board's resources were being unnecessarily exhausted, it was that much more incumbent

upon him to issue the subpoenas when requested so that the Employer could promptly serve the

subpoenas, call the subpoenaed witnesses, and elicit their testimony. Given that the colloquy

took place early in the afternoon on Friday, May 11 and the weekend was afoot, had the Hearing

Officer assessed the situation properly he would have realized that immediate issuance of the

requested subpoenas would have enabled the Employer to serve them over the weekend or first
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thing Monday morning (outside the oversight of Vergel de Dios) and call the subpoenaed

employees as soon as Monday morning.

II. The Deficiencies In The Report As Well As The Conduct Of The Hearing
Necessitate That The Board Reject The Hearing Officer's Recommendations,
Sustain The Objections, And Order A Rerun Election.

The Hearing Officer's ostensible basis for refusing to issue the subpoenas was that the

Employer had not yet produced direct, non-hearsay evidence of pro-union supervisory conduct.

He reasoned that in the absence of such evidence he was not obligated to issue the requested

subpoenas because the Employer had been obligated to come to the hearing with direct, non-

hearsay evidence in hand and instead of having done so had embarked upon a fishing expedition

in a search for such evidence. Accordingly, the Hearing Officer concluded that he would not

issue additional subpoenas to the Employer that would enable it to continue fishing, dismissed

such witnesses as the Employer had called for whom the Employer could not make an offer of

proof of direct, non-hearsay evidence, and directed the Employer to produce such witnesses as it

represented could provide such testimony on Monday morning.

The Hearing Officer's rationale for denying the requested subpoenas is plagued by

numerous defects. Of course, at the outset, it bears emphasis that the Report does not address

this matter since nowhere does the Report discuss, let alone even reference, the Employer's

request for the subpoenas, the colloquy that ensued (both off and on the record), and the Hearing

Officer's denial of that request. That silence is deafening. It suggests that upon reflection and in

authoring the Report, the Hearing Officer recognized and came to appreciate that his denial of

the subpoenas ran afoul of the statute and regulations. Rather than acknowledge the issue, the

Report rewrites history as if this episode never occurred. On its face, then, the Report

completely fails to address and explain the denial of the requested subpoenas. Manipulation of
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this kind and magnitude is a mode of administrative adjudication that the Board should refuse to

condone and in and of itself is a basis for overturning the Report.

If, arguendo, the Employer applies the Report's analysis to the subpoena issue, the

Hearing Officer's rationale for denying the requested subpoenas is, as he stated at the hearing,

the Employer's failure to introduce into the record direct, non-hearsay evidence of supervisory

pro-union conduct. The Employer has several responses that reveal the deficiency of that

rationale as a basis for refusing to issue the requested subpoenas.

First, as noted earlier, it is inherently difficult for a company to uncover evidence of

supervisory pro-union conduct. E.g., Anchor Inns, Inc. v. NLRB, 644 F.2d 292, 297 (3d Cir.

1981) (in a case involving supervisory pro-union conduct, court remarked that "there are a

variety of circumstances that would render the production of firsthand accounts of unlawful

activity extremely difficult, if not impossible"). The supervisor is reluctant to reveal his breach

of duty of loyalty in campaigning on behalf of a union knowing that it could result in his

discharge. Subordinates are reluctant to reveal the supervisor's conduct because of a fear of

reprisal by the supervisor. Accordingly, there are substantial obstacles to a company eliciting

probative testimony until it has witnesses under oath assuming, arguendo, that at least some

persons who are reluctant or outright unwilling to be forthright about such a matter nonetheless

testify truthfully once they are on a witness stand. The hostility and conflict that erupted at the

hearing in connection with Vergel de Dios' testimony illustrates this point with respect to a

supervisor. The Hearing Officer's refusal to issue the requested subpoenas inhibits the

Employer's ability to comment fully on this point with respect to a supervisor's subordinates,

though the proposition is nonetheless supported by Vergel de Dios' unprompted compulsion to

tell Center Administrator Senk and other department managers that his staff "have his back" or
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words to that effect and his transparent subsequent denials of having engineered that support. It

follows that the Hearing Officer violated the command of the statute and the Board's regulations

that he afford the Employer a full opportunity to develop a complete record when he refused to

issue the requested subpoenas. In that regard, then, the Report's incantation (at 3) that "[a]ll

parties were afforded a full and complete opportunity to...present evidence" is inaccurate and

misleading.

Second, the Report is misleading in several respects in terms of its depiction of how the

record evolved and, further, fails to afford Employer counsel deference in terms of his litigation

strategy and choices. As an initial matter, the Report references "three days of an open record"

(at 4), though shortly thereafter it states just somewhat more accurately that the Hearing Officer

directed the Employer to present its witnesses with non-hearsay knowledge "after two days of

[h]earing". The reality is that after just 1.5 days of hearing, beginning at the lunch break on the

second day of hearing and immediately upon resumption of the hearing on that second afternoon,

the Hearing Officer

• directed Employer counsel to refrain from calling (and to dismiss despite the
presence of one witness right then and there) certain subpoenaed employee
witnesses with whom Employer counsel had not spoken because they had
exercised their rights under Johnnie's Poultry but who the Employer believed
would have knowledge of supervisory pro-union conduct because of its
understanding that they were integrally involved in the Union's organizing drive,
and

• ordered Employer counsel, upon concluding examination of one of the
supervisors in issue and another manager, to begin calling only those witnesses it
had interviewed who it believed based upon those interviews would provide non-
hearsay testimony concerning supervisory pro-union conduct.

The Hearing Officer's orders wrongfully interfered with the Employer's ability to put on

and make out its case. The Hearing Officer ostensibly proceeded as he did because of a belief

that the Employer's evidentiary presentation was deficient and that it was wasting the Region's
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resources. However, his judgment was misplaced in that the Employer was prosecuting

objections that it had a reasonable belief that it could prove and was not consuming the Region's

resources unnecessarily. That this is the case is shown by the fact that Employer counsel had

made the bona fide decision to proceed as follows:

(a) Calling the four supervisors in issue as its first witnesses (supervisors Lewis and

Vergel de Dios were the second and third witnesses only because non-party Chase appeared

early on the first day of hearing unexpectedly, and supervisors Cordero and Thornton had to

depart on the first day of hearing because of other commitments and returned on the second day);

(b) Next eliciting testimony from non-parties (Gogia, Frost, Chase, and one witness who

did not appear, former Administrator David Repoli) who it believed had relevant knowledge but

it was not positioned to interview or prepare because of pending civil litigation against Repoli,

Gogia, and Frost as well as the decision to ban Chase (who is Gogia's niece and an employee of

Gogia's firm) from working at the Center;

(c) Thereafter calling as witnesses several employees it understood were active Union

supporters who it believed for similar reasons were likely to have relevant knowledge; and

(d) Then calling as witnesses employees who it had interviewed or reasonably believed

had non-hearsay knowledge going to the merits of the objections, and only doing so after

"locking in" the testimony of the witnesses identified in (a)-(c) above so that they could not

change their stories.

In view of the supervisors' denial that they had engaged in the conduct alleged against

them and the denial by the three non-parties who appeared that they were involved with the

Union, it was unsurprising that at the outset the Employer had adduced limited evidence in

support of the objections. However, as noted above, Vergel de Dios' testimony was highly
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suspect and he had already been exposed as having "covered up" what he had done when then-

Administrator Senk impeached Vergel de Dios' obfuscation and denial regarding what happened

at the department head meeting.6 The fact that Sajimi denied having had the conversation with

Cordero that the Employer alleged was also not surprising but served the purpose of locking in

her testimony since night supervisor Langan was expected to testify that she overheard Cordero

and Sajimi having that discussion. Finally, Admissions Director Ezky testified that a person who

he either could not or would not identify had told him that supervisor Janet Lewis had been

involved in solicitation of authorization cards before she had been promoted into a supervisory

position. While that testimony could not of itself support the objections, it did provide a

foundation for the Employer's position that despite her denial Lewis had been involved with the

Union and that based upon other information it had received it reasonably believed that she had

continued to promote the Union after having become a supervisor.

The above makes apparent that the Employer was prosecuting the objections diligently

with sensitivity to conservation of the Board's resources. It also demonstrates that it is unfair

and prejudicial for the Hearing Officer to take issue with the substance and integrity of the

Employer's presentation. When, as here, supervisors and their subordinates have incentive to

camouflage their conduct, the hurdles that an employer must surmount in putting on its case are

The Employer had not intended to call Senk to testify at the point in time that it did. However, several employee
witnesses and two of the supervisors in issue who the Employer had subpoenaed to appear on the first day of hearing
had become fed up waiting to testify and/or had to depart because of other commitments (e.g., other jobs, child care
considerations). Responding to the Hearing Officer's concern that time be expended productively, Employer
counsel called Senk before it had intended to do so. It is ironic, to say the least, that the Hearing Officer takes issue
with the Employer for exhausting the Region's resources unnecessarily in view of how the Employer, seeking to
minimize "down" time and ensure that the time of the Hearing Officer and parties was used efficiently, ended up
having to try to manage a queue of witnesses, suffered the departure of some of those witnesses, and then called the
witness it intended to have testify last in deference to the Hearing Officer's focus on efficient time use.
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considerable. Indeed, compliance with Johnnie's Poultry makes the employer's task particularly

difficult since employees who have been identified as either persons with knowledge or

participants are often unwilling to interview or prepare for hearing. That silence is compounded

in a case such as this precisely because the supervisors in issue are not forthcoming.

While the Hearing Officer might answer that the Employer was obligated to make out its

case notwithstanding these hurdles, the above explanation and record herein demonstrate that the

Employer had a reasonable basis for believing that the supervisors in issue were engaged in pro-

union conduct and that Vergel de Dios in particular had communicated to his staff, with whom

he wielded great influence, that they should support and vote for the Union. The evidence that

the Employer developed suggesting that Vergel de Dios sought to suppress truthful responses by

his staff to inquiries by the Employer as to what he had done during the election campaign

further fortifies the Employer's position and underscores that the Hearing Officer, rather than

denying the Employer the requested subpoenas, ought to have granted them to the Employer

without forcing the Employer to reveal its purpose in seeking them. See Anchor Inns, 644 F.2d

at 298, which notes that the "Board may properly insist on competent evidence at an evidentiary

hearing, when its subpoena power is placed at the parties' disposal". Here, of course, the

converse is true in that the Hearing Officer's refusal to issue subpoenas that the Employer had

demonstrated good cause for requesting should have precluded the Hearing Officer from

critiquing the Employer's evidence as harshly and prematurely as he did. It follows that the

Hearing Officer's conclusions regarding the Employer's evidentiary presentation were premature

and arbitrary and the Board should reject his recommendation that the Board overrule Objections

land 2.
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The third deficiency in the Hearing Officer's rationale emanates out of (a) the

Employer's decision not to subpoena the housekeepers, laundry aides, and porters prior to the

hearing on the belief that Vergel de Dios was most likely to testify truthfully if his staff was not

called as witnesses and (b) its recognition during the hearing, in view of how the record

developed, that truthful testimony from members of Vergel de Dios' staff was necessary. Vergel

de Dios' testimony made clear that the Employer correctly assessed that he was monitoring

whether the Employer had subpoenaed his subordinates The Employer anticipated that Vergel

de Dios would become extremely defensive if he believed that his staff had been subpoenaed to

serve as a "check" on his testimony. As a result, before the hearing it made the strategic

judgment that it should subpoena just Vergel de Dios and no one that he supervised.

Once the hearing began and it became clear that Vergel de Dios was not testifying

candidly and, further, that he had taken obstructionist steps with respect to his staff, the

Employer necessarily had to secure testimony of his staff. Doing so would maximize the

Employer's opportunity to make out Objection 2 especially in view of Vergel de Dios'

begrudging admission late in his examination that he conveyed other than the Employer's "vote

no" message to at least two employees. Issuance of the requested subpoenas would enable the

Employer to establish the extent to which Vergel de Dios' reluctant and belated admissions, on

the heels of his previous lies, failed to tell the entire story. It follows that the Hearing Officer

was horribly premature in concluding that the Employer's presentation was deficient one and

one-half days into the hearing on an unfolding record that indicated that Vergel de Dios had

urged his employees to support and vote for the Union (and possibly had been involved with

authorization cards).
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III. A Rerun Election Is Also Necessary Since The Employer's Due Process Rights Were
Violated.

The Hearing Officer's refusal to issue the requested subpoenas not only violated the

statute and the Board's regulations but also infringed upon the Employer's right to due process

under the Fifth Amendment to the United States Constitution. "[D]ue process is flexible and

calls for such procedural protections as the particular situation demands", Morrissey v. Brewer,

408 U.S. 471, 481 (1972), "in order to minimize the risk of error". Knight et al. v. Intl

Longshoremen's Assn., 457 F.3d 331, 340 (3d Cir. 2006), quoting Tillman v. Lebanon County

Corr. Facility, 221 F.3d 410, 421 (3d Cir. 2000)(quotation marks and punctuation omitted).

Court decisions point out that the Board reaches erroneous legal conclusions when, as happened

here because the Hearing Officer refused to issue the requested subpoenas, facts are evaluated

"without sufficient inquiry into the surrounding circumstances" and "without viewing those facts

cumulatively". E.g., NLRB v. Smith Industries, 403 F.2d 889, 895 (5th Cir. 1968). Borrowing

language from other decisions, that same court commented that the Board cannot "shut off a

party's right to produce evidence or conduct cross-examination material to the issues...." 403

F.2d at 895-96 (emphasis added), citing NLRB v. Indiana & Mich. Elec. Co., 318 U.S. 9, 28

(1943). See also NLRB v. Mrs. Weaver's Salads, 439 F.2d 1116,1117-1118 (6th Cir. 1971)(court

refuses to enforce Board order, finding Board's unwillingness to permit an employer an

additional week of time to submit evidence in support of objections arbitrary and capricious).

Ultimately, due process is violated when there is a sense that "just treatment" has been

absent. Smith Industries, 403 F.2d at 896, quoting Joint Anti-Fascist Refugee Committee v.

McGrath, 341 U.S. 123, 162 (1951)(Frankfurter concurring). See Malave v. Holder, 610 F.3d

483, 488 (7th Cir. 2010), and Cuellar v. Texas Employment Comm. et al., 825 F.2d 930, 938 (5th

Cir. 1987), where courts interpreting other statutes held that due process is violated when an
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administrative agency declines to issue a subpoena or fails to make a subpoena available.

Additionally, due process of law necessitates "impartiality, i.e., open mindedness of the trial

body". Knight, quoting Falcone v. Dantinne, 420 F.2d 1157, 1166 (3d Cir. 1969). The Board

itself has underscored the axiom that "[d]ue process is a fundamental right, which we are

obligated to protect". Factor Sales, Inc., 347 NLRB 747, 748 n. 7 (2006).

In the instant proceeding, the Hearing Officer denied the Employer due process of law by

failing to extend procedural protections necessary to minimize the risk of error in deciding

whether supervisory pro-union conduct took place. Assuming, arguendo, that after one and one-

half days of hearing the Employer had not elicited any non-hearsay testimony in direct support of

the objections, the fact remains that it had established a basis for believing that Vergel de Dios

had campaigned his staff to support and vote for the Union and had attempted to obstruct efforts

by the Employer to gather evidence of his conduct. The Hearing Officer's refusal to issue

subpoenas that the Employer required to secure non-hearsay testimony to prove these facts,

along with the Hearing Officer's closed-mindedness to the points that the Employer raised

justifying why it should be permitted to do so, was a denial of due process. When, as here, the

Hearing Officer violated the statute and Board regulations in refusing the requested subpoenas

and, further, the Employer was prejudiced by that denial, due process has been infringed.

Despite the arguments the Employer raised in support of its request for the subpoenas,

which the Hearing Officer forced the Employer to make on the record and in the Union's

presence notwithstanding its right by statute and regulation to do so ex parte, those arguments

fell on deaf ears. The Hearing Officer reflexively insisted that on the next day of hearing the

Employer was to produce witnesses it had interviewed who could provide non-hearsay

testimony. However, the Employer's strategic judgment was that it should subpoena the
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environmental services staff to whom Vergel de Dios had made comments regarding the Union

and present their testimony before doing anything further in order to make as complete a record

as possible with respect to what Vergel de Dios had said and done both during the campaign as

well as after with respect to the "cover up" he had engineered. The Hearing Officer's

inflexibility and parochial view of how the case should proceed, completely ignoring the

Employer's reasoned pleas, are hallmarks of the absence of due process and the basis for the

Board to reject the Report's recommendation that it overrule Objections 1 and 2.

IV. The Appropriate Remedy Here Is An Order Directing A Rerun Election.

The Employer declined to present any further witnesses or otherwise proceed with the

hearing because the Hearing Officer's heinous rulings--which violated the statute, the Board's

regulations, and the Employer's due process rights-effectively preclude the Employer from

proving that Vergel de Dios engaged in pro-union conduct. The opportunity to serve members of

the staff that reported to Vergel de Dios with subpoenas, without Vergel de Dios knowing that it

was doing so, was critical to the Employer's success in securing truthful testimony

unencumbered by further Vergel de Dios interference. When the Hearing Officer refused the

Employer's request, that opportunity was irreparably and irrevocably lost. During the hearing,

the Employer represented to the Hearing Officer that there was a campaign of intimidation at the

Center directed against employees who cooperated with the Employer. Significantly, when the

Employer sought to elicit evidence to support this point, the Hearing Officer sustained the

Union's objections and barred it from doing so, thereby preventing the Employer from making a

record establishing such obstruction by the Union or employees who supported the Union. The

Employer nonetheless decided that without the subpoenas it had requested it should not expose

employees who were amenable to testifying on its behalf to harassment and other negative

treatment for testifying truthfully about supervisory pro-Union conduct.
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The Employer does not see how the Board can restore the status quo ante even if it rejects

the Hearing Officer's recommendations, orders resumption of the hearing, and directs issuance

of the subpoenas. The Employer cannot duplicate the circumstance that existed on May 11 when

it was positioned, over a weekend and at latest the following Monday morning, to serve the

subpoenas outside the scrutiny of Vergel de Dios and call housekeepers, porters, and laundry

aides as witnesses without Vergel de Dios having opportunity once again to influence (control)

what they say. The only way the Board can place the Employer in the position it was in before

the Hearing Officer erred so egregiously is to order a new election. Although such a remedy is

unconventional, it is not unprecedented, D&NDelivery Corp., 201 NLRB 277, 278 (1973)(when

there has been a breach of the Board's Rules and Regulations that "may create the appearance

that the Board has prejudged the issues", the Board "shall not attempt to review [the]

disposition" on the merits "but shall vacate the election results and direct the holding of a new

election"). An order directing a new election would place the Employer in the position it would

have been in had the Hearing Officer issued the subpoenas when they were requested, which

would have afforded the Employer them the opportunity to subpoena Vergel de Dios' staff and

adduce testimony from them about Vergel de Dios' conduct without Vergel de Dios becoming

aware of and interfering with the Employer's plan. Because of the Hearing Officer's egregious

misjudgment, the Board cannot restore those conditions. Accordingly, the Employer respectfully

submits that the Board should reject the Hearing Officer's recommendation that the Board

overrule Objections 1 and 2 and, instead, sustain them and order a new election.
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CONCLUSION

For the reasons set forth herein, and on the basis of the accompanying Exceptions, the

Employer respectfully submits that the Board should reject the Hearing Officer's

recommendations, sustain Objection Nos. 1 and 2, and order a rerun election.

Respectfully submitted,

Dated: June 26,2012

s/Jedd Mendelson
Jedd Mendelson, Esq.
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One Newark Center, 8th Floor
Newark, New Jersey 07102
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