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DECISION
Statement of the Case

Mindy E. Landow, Administrative Law Judge. Pursuant to a charge and amended charge
filed by Virginia Kish, an Individual, on June 13, and August 12, 2011, respectively! the
Regional Director for Region 34 issued Complaint and Notice of Hearing (the complaint) on
October 13. The complaint alleges that Hitachi Capital America Corp. (HCA or Respondent)
violated Section 8(a)(1) of the Act by discharging Kish because of her concerted protected
activities and, alternatively, pursuant to an overly broad work rule. The complaint additionally
alleges that Respondent maintains another overly broad work rule, unrelated to Kish’s
discharge, which violates the Act by its mere maintenance. Respondent filed an answer denying
the material allegations of the complaint. A hearing was held before me on January 24 and 25,
2012 in Hartford, Connecticut.

On the entire record, including my observation of the demeanor of the witnesses, and
after considering the briefs filed by the counsel for the Acting General Counsel? and the
Respondent, | make the following

Findings of Fact
I. Jurisdiction

Respondent is a wholly owned subsidiary of Hitachi Capital Corporation and operates a
facility located in Norwalk, Connecticut where it is engaged in the business of providing
financing to commercial enterprises. During the 12-month period ending September 30, in
conducting its operations, Respondent purchased and received at its Norwalk facility goods
valued in excess of $50,000 directly from points located outside the state of Connecticut.
Respondent admits and | find that it is an employer engaged in commerce within the meaning of
Section 2(2), (6), and (7) of the Act.

1 All dates are in 2011 unless otherwise indicated.
2 Hereafter referred to as the General Counsel
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II. Alleged Unfair Labor Practices
1. Respondent’s operations and Kish’s employment history

Respondent employs approximately 80 people at its Norwalk facility. For the purposes
of the instant matter, the relevant administrators and members of Respondent’s personnel are:
Ryan Collison, Senior Vice President and Chief Financial Officer; Russell Baim, Vice President
of “Small Ticket Operations Credit”; Chris Petersen, Vice President of “Collections and Asset
Management”; Siobhan (Joni) Kovak, Vice President of Human Resources; Mary Neclerio,
Collections Manager and Kate Morlock, Compensation and Benefits Analyst. Morlock, who
testified that she performs general human resources duties, reports directly to Kovak. She is an
admitted agent of Respondent but there is no evidence that she functions in a supervisory or
managerial capacity. Since October 2009, Petersen has overseen the operations within the
collections department, where Neclerio supervises approximately 10 or 11 collections agents.

Charging Party Virginia Kish began working for Respondent in 2004 as a data entry
specialist and, in March 2006, was then promoted to the position of collection specialist. In this
capacity, she reported to Neclerio during all times relevant to this matter. Kish’s primary
responsibility was to make telephone calls to customers concerning their accounts, generally to
convince them to remit payment on outstanding debt. Kish testified, without contradiction, that
she typically worked about 50 hours per week and made between 40 and 50 calls per day.
Petersen testified that Kish had a good work ethic. On April 16, 2010, on the occasion of Kish’s
6" anniversary with HCA, Petersen sent her an email stating that he appreciated her hard work
and effort.

Respondent maintains “core” office hours between 9:00 a.m. to 5:00 p.m., although from
Kish’s testimony it is apparent that employees are allowed to, and do, work outside such hours.
Kish typically reported to work at about 7:30 a.m. and would at times work until 5 or 6:00 p.m. to
earn overtime. Prior to the establishment of an “inclement work day” (IWD) policy, described
below, employees were also able to earn compensatory time off on three holidays per year,
should they work on those designated holidays.

2. The implementation of the IWD policy

The winter season of 2011 was expected to be severe and in response to such
predictions various members of Respondent’s management, including Kovak and Peterson,
developed an inclement weather day (IWD) policy for employees. Employees were instructed to
telephone a designated number in the early morning when inclement weather occurred, or was
expected to occur, and a recording would advise them whether the office would be open for the
day. In general, if employees chose to come to work when the office was officially closed, they
would receive their hourly pay as well as compensatory time (comp time) which could be taken
at a later date. As will be discussed in further detail below, certain permutations of the IWD
policy were not initially addressed prior to its implementation, leading to some confusion and
questions among Respondent’s work force.

The policy as initially announced in December 2010 was (in relevant part) as follows:
If management declares an “Inclement Weather Day” (IWD) the following policy applies:
If you are comfortable traveling and are able to report to the office you will be provided

comparable time off at a later date. For example if you work a day during an IWD you
will get a day off at a later date. Scheduling of any compensatory time off will follow the
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HCA standard time off request process. . .

If an IWD develops during the workday, employees will be paid for the entire day,
regardless of whether they elect to remain at work or will leave the office. In such
circumstances, Hitachi Capital America will abide by the same basic premise of
appropriately compensating employees who stay after an IWD is declared for the hours
they worked as determined by management in its sole discretion.

At a later date, in about early January 2011, a somewhat revised version of this policy
was disseminated to employees which replaced the first paragraph quoted above with the
following language:

If you are comfortable travelling and are able to report to the office you will be provided
additional time off at a later date. Scheduling of any compensatory time off will follow the
HCA standard time off request.3

On January 12, 2011,4 a major snowstorm blanketed the area and Kish called the IWD
hotline. She was advised that the office was closed. Nevertheless, she reported to work that day
and was paid for her time and awarded seven hours of comp time. As it happened, Peterson
asked Kish to work in a different department on that occasion because she was the only
employee at the facility who had competency in that area. She, and the two other employees
who reported to work on that day, received an email from Vice President Baim thanking them for
a “wonderful job under very trying circumstances.”

3. The events of early-February 2011

As Morlock testified, the IWD policy was implemented shortly after its announcement
because bad weather was expected. Employees and their managers “definitely” had questions
about it. The record reflects that Morlock and Kovak fielded questions regarding certain
ambiguities in the policy’s application in certain circumstances. It is one of these ambiguities
which created the situation confronting Kish, as well as two of her coworkers.

On February 2, the Norwalk area again suffered severe weather. On that day, Kish
called the hotline at about 7:00 a.m. and learned that the office would have a delayed opening
and would open officially at 11:00 a.m. Nevertheless, Kish reported to work at her usual time of
7:30 a.m. and expected to receive comp time for the period prior to the official opening of the
office. When she arrived, two other collections agents, Diane Cocchia and Sandra Gaetano,
were there as well and the three employees discussed the fact that they would be receiving
comp time under the newly implemented policy.

Apparently, collections supervisor Neclerio® did not share their understanding, however,
because later that day she sent an email to Kovak and Morlock regarding departmental
attendance on February 2, listing 6 employees who had taken vacation days and 3 other non-
supervisory employees who had accrued comp time for working “IWD” time as follows:

3 Both Kovak and Morlock testified that, under this policy, if the office was officially closed, any
employee who reported to work would receive their pay for the hours worked in addition to compensatory
time (or paid time off) for a full seven hours.

4 All dates hereafter are in 2011 unless otherwise indicated.
S Neclerio did not testify in these proceedings.
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Diane — 3.45
Virginia — 3:30
Sandy — 3.30

Mary (Me) — 2:00

Neclerio asked to be advised whether these employees would “get over the two hours.”
The following morning at about 8:00 a.m. Morlock responded that, “Anyone that [came] in prior
to 11 a.m. only gets 2 comp hours.”

Shortly thereafter, Neclerio approached Kish and informed her that she would only be
receiving 2 hours of comp time for the prior morning. Kish did not respond to Neclerio. She then
approached Cocchia and asked her what was going on. Cocchia responded: “Don’t even get me
started. It's bullshit. . . | think Kate told Mary and Mary told us.” Kish then told Cocchia, “I'm
going to ask.” Kish then returned to her desk and composed an email addressed to Morlock,
with copies to Kovak and Petersen. This was the beginning of an email exchange which
ultimately led Respondent to issue a written warning to Kish. The email exchange, which
commenced at 9:15 a.m., is as follows:

Kate, Mary and Chris:

| usually come into work at 7:30 and | came into work at 7:38 yesterday and worked a
normal day. | did not know that IWD days start at 9:00 or | would have not come in at
that time. | am not here to work for free, and to take risks to come to work for nothing. |
think this should have been explained to us earlier than after the fact. | feel | should be
paid this time around and the next time an IWD day is declared, | will make sure to be
here at 9:00 no earlier unless requested.

Thank you,
Virginia Kish
Shortly thereafter, Morlock replied:
Hi Virginia,
I am not sure that | understand but you are being paid for the time that you worked.
Thanks, Kate.
Kish’s response is as follows:

| understand that | am being paid by the hour. | come into work on IWD days all the time.
I never come in at the delayed hour that is my choice but | was under the assumption if |
came in at the regular hours that | do work | would be comped those hours worked. |
was not told by my managers to come in at 9:00 or you would not be given comp time for
the first 1 1/2 or | would not have come in at the regular hour | would have come in at
9:00. | feel we should be comped the 3 % hours and if this is not the procedure going
forward | would understand, but right now | do not agree with it being told to me after the
fact.

Thank you,
Virginia.
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Morlock replied:
Hi Virginia,
To be quite honest, as a non-exempt employee, by law you should not receive any comp
time ever. | am copying Joni Chris and Mary on this so that the issue can be opened up
for discussion as to how to proceed.

Kish responded:

Thank you, | would like to know just so | know how to proceed with coming to work going
forward in the mornings on an IWD day.

Morlock then forwarded the entire email stream to Kovak, Peterson and Neclerio with the
following comment:

Hi Joni, Chris and Mary,

Please see Virginia’s response below. This comp thing is a nightmare! Let’s discuss.

Thanks a lot!

Kate

The email Morlock sent to the other managers is dated February 3 at 9:40 a.m. Thus,
the entire email exchange set forth above occurred during the course of approximately 25
minutes. Kish did not receive a definitive response from Respondent regarding the IWD policy
until the morning of February 8, when Morlock wrote as follows:

Hi Virginia,

Here is how the policy is being administered:

For a delayed opening — if you choose to come into work prior to the official open time,

you will receive comp time from 9 a.m. until the office opens. However, if you come in

later than 9 a.m. you will only receive comp time for the hours that you worked. For

example, if you come in at 10 a.m. but the office is scheduled to open at 11 a.m. you will

only get one hour comp.

If you choose to remain working despite an early dismissal, you will receive comp time
from dismissal time through 5 p.m.

If you choose to come into work despite a full day closure, you will receive 7 hours comp
time.

Sorry for any confusion.
Thanks, Kate

Kish replied:
Thank you.

The record reflects that after the IWD policy was implemented, several employees other
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than Kish as well as supervisory personnel had questions about its various aspects. As Morlock
testified, 3 or 4 non-supervisory employees approached her. One requested reinstatement of a
vacation day and others had questions as to how part-time employees would be compensated
for time they worked during an office closure. Supervisors had questions about how to
complete employee timesheets. Morlock said because the policy was new, these questions
required her to investigate each individual circumstance and she would then respond to the
employee in question or their supervisor. When asked about her “nightmare” comment, Morlock
stated that she wrote that because the policy was obviously confusing for both managers and
employees and was a challenge to administer. Kovak similarly testified that there was confusion
over the policy.

Respondent adduced considerable testimony from its witnesses regarding their
reactions to Kish’s emails. Morlock testified that when she saw Kish’s initial email she was
definitely “put off.” She found it to be a “little accusatory and rude.” She felt that the manner in
which Kish had addressed Neclerio and Petersen was a “little inappropriate” and a “little
insubordinate” to Kish’s managers. Morlock later testified that the tone was a little aggressive,
that she didn’t think it appropriate and was a little rough. Morlock testified that Kovak was upset
with Kish’s tone. Kovak testified that she found Kish’s emails to be aggressive, disrespectful and
rude. She stated that when she spoke with Morlock about how inappropriate the emails were
Morlock told her that she had been “very much” offended by them. Kovak later reiterated that
she found the emails to be “unprofessional and inappropriate.” She further testified that
Petersen also found them offensive and Neclerio indicated to her that she found them offensive
and inappropriate as well. Petersen testified that he considered the Kish emails to be
insubordinate toward Morlock and that Kish had used language not appropriate for business
communication. He stated that he found the emails to be inappropriate. In this regard, Peterson
noted that he had previously instructed employees regarding email etiquette and guidelines but
that he would have found them inappropriate regardless of such guidelines. He also stated that
Neclerio felt the emails were inappropriate in tone.

In particular, when asked what she found disrespectful and rude about Kish’s initial
email, Kovak testified that:

The whole idea — the whole section about I'm not here to work for free and to take risks
to come to work for nothing. | think this should have been explained to us earlier than
after the fact. | don’t have an issue with the fact that she’s questioning the policy,
because a number of people had questions and asked for clarification. It's just the way
she went about it.

It's almost like saying I'm not getting paid for the time that | came in. I'm not here to work
for free. Well, nobody works at Hitachi for free. So she was paid for the time she worked.
And if she had worked beyond 40 hours she would have gotten time and a half.

But the way she just attacks Kate for the lack of clarification, it's not Kate’s fault. She

didn’t develop the policy, she didn’t roll it out. | did, you know, in conjunction with the
senior team. So she shouldn’t be attacking Kate.

When asked about the second email, Kovak responded that she considered Kish to be
placating and condescending to Morlock and overstated her working on IWD days since the
policy had only been implemented the prior month. Kovak continued:

| don’t know where anybody gets an assumption that they would be given comp hours

6
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when our policy on our schedule has always been only three days a year that you get
comp time, until this new policy came long. And it wasn'’t clear and | take responsibility
for the fact that it wasn’t clear. And | welcomed questions and | was glad people came
with questions, but we didn’t have everything ironed out. . .

As noted above, Petersen testified that the tone of Kish’s emails was offensive and
unprofessional. On cross examination, Petersen identified statements such as, “you know,
things like | don’t work for free, I’'m not — you know just [] | don’t’ want to come to work for
nothing. You know, just those types of comments, just generally in terms of what | was referring
to.” He added: “Well, we were referring to this whole thing as an email series, so it wasn’t a
specific email, date, time, you know, that sort of thing. We were referring to this email series.”

In addition to discussions among the managers and Morlock regarding their
dissatisfaction with Kish’s emails, there were email communications among themselves and
others. On February 3, at 2:55 p.m., Kovak sent the following email to Neclerio and Petersen:

Chris & Mary: | just wanted to let you know that I've sent the information off to our
attorney and that he is in court today and tomorrow. | expect to hear back from him on
Monday. | will follow up with you then.

Later that day, at 4:45 p.m. Petersen responded to Kovak and Neclerio (with a copy
going to Morlock):

OK, thank you. | brought Ryan [Collison] in the loop as well and after considering all of
the history with Virginia | support the termination action.

Notwithstanding the foregoing discussion of his “support” of the “termination action,”
Petersen testified that the decision to discharge Kish was not made until after a February 10
disciplinary meeting, which is discussed below. In this regard, Respondent adduced evidence
that just before this disciplinary meeting was convened, Petersen approved Kish’s requests to
work on the President’s Day holiday (February 21) and to take a personal day on February 15.

4. Kish’s February 4 discussion with Petersen

At the end of the work day on February 4, Kish approached Petersen in his office to see
if he would support her in the comp time issue. When she raised the issue with Petersen, he
stated that she was wrong to have spoken to Morlock in that fashion and that she had
“disrespected” HR. As Kish testified, she started to mention “Sandra” but Petersen cut her off
stating that she should never have talked to HR in that fashion. Kish recounted that Petersen
continued to angrily remonstrate against her and she felt intimidated and distraught. In his
testimony, Petersen stated that since he had not yet had an opportunity to speak with Kovak or
Morlock directly about Kish’s emails he did not know what they wanted to “do there.” Petersen
did not elaborate on what this might have meant. He told Kish that he “felt the tone of the email
was inappropriate, that whether it be to Kate, a member of HR, or any other member of our staff
peers, or any manager, that | felt that it was inappropriate and, you know that | basically left it
where | needed to get Joni’s thoughts, | wanted to confer with her and | told Ms. Kish that. And
that was basically it.” Petersen did not specifically deny that Kish mentioned any other
employee during this discussion but, in response to guided questioning from Respondent’s
counsel, did assert that he did not understand her to be advocating for anyone but herself.6

6 Morlock testified similarly, but there is no evidence that she played any definitive role in the decision
Continued
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5. Kish’'s Written Warning
On the afternoon of February 8, Kovak emailed Petersen and Neclerio that:

| have drafted the final warning for Virginia and sent it to the attorney for a final review. |
hope to have his response by tomorrow morning.

Petersen testified that the decision to issue a written warning to Kish was based on the
fact that, “we felt the communication was inappropriate and unprofessional and we wanted to
make sure that Kish understood what we expected.” Kovak testified that, because of a prior
written warning issued in September 2010 (discussed below), management did not feel as
though they could let this go. If they were to sweep such misconduct under the rug, it would
resurface and there was a need to be consistent and proactive.

Shortly before 10:00 a.m. on February 10, Kovak emailed Petersen and Neclerio a copy
of a “final written warning” for Kish. The email is captioned “Written Warning — V.Kish — Inapp.
Behavior 2-8-2011.doc.”

The warning, addressed to Kish from Neclerio and Petersen, is as follows:

In light of your recent actions, i.e. your disrespectful and aggressive behavior toward
HCA employees and managers, you are receiving this final written warning. The
following details the issues.

In your email dated February 3", 2011 to Mary Neclerio, Chris Petersen and Kate
Morlock, you exhibited disrespectful, rude behavior in addressing your concerns about
clarity in HCA’s new Inclement Weather Day (“IWD”) policy. You are expected to
address policy concerns proactively versus waiting until an issue occurs. Your problem,
with the IWD late opening was entirely preventable by you. Blaming others for your lack
of understanding is unacceptable.

As you may recall, the issue of your using inappropriate/profane language and overly
aggressive/rude behavior was also addressed with you in a written warning dated
September 10, 2010, which you refused to sign. A copy of the 9/10/10 warning was
provided to you, and is also in your permanent record in HR.

Going forward, you will address all employees and customers with respect —in written
and verbal communications. Failure to immediately address the issues as stated above
may result in further disciplinary action up to and including termination.

| trust that you will take whatever steps are necessary to address the areas identified.
Please seek me out as needed with any questions or issued.

As Kish testified, at about 2:30 that day, Neclerio approached her and stated “we need
to see you a moment.” Kish’s unrebutted testimony is that Neclerio also stated that she had
nothing to do with this, and was not going to say anything. She brought Kish to Kovak’s office,
where Petersen and Kovak were waiting. As Kish testified, Kovak “giggled” and stated, “We

to discharge Kish.
7 Kovak acknowledged that the word “inapp” refers to “inappropriate.”
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meet again.” She was holding a paper. Kish said that whatever the paper was she was not
going to sign it and was going to consult her attorney. Kovak replied that that was the second
time Kish had mentioned an attorney, characterized her comment as a “threat” and stated:
“Don’t think we didn’t talk to our attorneys about you and what we’re going to do to you.” Kish
replied that she had a right to speak with whomever she wanted and then stated: “Diane and
Sandra thought. . .” but Kovak interrupted her and stated: “No, you brought this on yourself —
no one had a problem with this except for you.” At that point Petersen interjected and asked
Kish why she could not just admit that she was wrong. Both Kovak and Petersen were speaking
at the same time, so Kish turned to him and said, “Please, Joni is speaking to me.” At that point
the room quieted down and Kish asked if they were finished. Kovak and Petersen exchanged
looks and Kovak stated in a low voice, “We’re finished.” After some confusion and discussion
about which copy should be given to Kish, Kovak then handed Kish the written warning along
with copies of her emails and Kish left the room and returned to work. Kish acknowledged that
at some point during the meeting she accused the managers of “harassment.”

Kovak testified that the original warning was placed on the table in a place where Kish
was to sit and once she was brought into the room, Petersen went through the warning line by
line and talked about why they were there, asking Kish did any of it “resonate.” During this
process Kish became flustered and angry, stated that they were harassing her, that it wasn’t
fair, that she didn’t agree with it and would have to get an attorney involved. As Kovak testified,
“And she said that several times and she was so exasperated and poor Chris was exasperated
too, but he didn’t know what to do because he thought that she’d be open-minded like she had
been in the past.” According to Kovak, the meeting ended in the following manner:

And so he said —you know, he looked at her because she was rolling her eyes and
making gestures and this is crazy, oh please, that sort of thing. When he said to her
you're doing it right now, you’re being disrespectful and rude right now, that's when she
rolled her eyes and she said please, and she got up and walked out.”

Petersen testified as follows:

Well, Virginia arrived in the meeting. We asked her to take a seat. We had prepared the
original for Virginia. That was placed in front of Virginia and | took the lead in
communicating the written warning to Virginia.

| basically just told her why we were giving the written warning in terms of the
communication and then went into detail about —again how we need appropriate
professional communication in the workplace and expressed that our expectation is that
we always are professional as a team and as individuals and we basically went over
everything in the write up.

We- basically Virginia, after discussing the warning and its contents, she said that she
refused to sign it, which she had done in the previous case. We again told her that was
okay. She said that she wanted to talk to her attorney a few times and rolled her eyes.
She was saying, you know, oh please type of thing and, you know, negative body
language, you know, throwing her head back, rolling her eyes, that type of thing.

And she was obviously — we were trying to calm her down. | know that Mary was, you
know, actually asking her to calm down just in terms of the way she was reacting. You
know, she ended the meeting by leaving and basically saying she wasn’t going to sign it
and walked out.
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It wasn’t — it was very unprofessional in terms of the way that we would normally handle
those situation[s] in terms of —

... You know, there was kind of this ongoing body language from Virginia and she — |
don’t know what the direct trigger was in terms of on please, and her walking out, but
you know, and the fact that we were talking about her communication style and that sort
of thing. So —

...As | was saying before, her body language was very negative, sarcastic. If we want to
go, you know, in terms of just the overall language, body language, what she was
saying, what she was doing, all around unprofessional, insubordinate. Those are the
things that Joni and | talked about directly after the meeting, Joni, Mary and myself
actually talked about after that meeting.

Both Petersen and Kovak acknowledged that Kish used no profanity during the course of
this meeting. Neither Petersen nor Kovak specifically denied that Kish mentioned her two
coworkers, as she testified.

One day following this meeting, on February 11, (and thus after the decision to
discharge Kish had been arrived at and implemented) Kovak made a written recording of what
had occurred during the disciplinary meeting, as follows:

2/10/11: we had a meeting this afternoon with Chris Petersen, Virginia Kish and Mary
Neclerio (Virginia’s direct manager) to deliver a final written warning to Virginia about her
disrespectful and rude behavior. She said she didn’t feel like she did anything wrong
when | explained to her that the tone of her email dated February 3™, 2011 was rude and
disrespectful to which she disagreed. She further said that she thought we, as in all three
of us, were harassing her (i.e. indicating by giving her multiple warnings). She said she
was going to speak with her attorney about it (twice).

When Chris Petersen said that she was being disrespectful and insubordinate right now
during our meeting, she responded by saying, “Oh Please!” with sarcasm. | explained
the warning and why she was being given the warning and she said “what do | need to
do” to which | said you just need to read and either sign it or not, and return it to me. She
said she was going to refuse signing it but that she would review it. At that point she got
up and left the office and closed the door behind her.

Petersen testified that this written summary accurately captures what transpired during
the meeting.

6. The meeting’s aftermath — Kish is discharged.

Kovak testified that during her career as a human resource professional, no employee
other than Kish had walked out of a disciplinary meeting. According to Petersen, after Kish left
the managers discussed the fact that her body language was very negative, sarcastic,
unprofessional and insubordinate. As Kovak testified, the managers determined that Kish was
not amenable to constructive feedback and that tolerating her misconduct did not set the right
example for the rest of the group who work in close proximity. Thus, the decision was made to
discharge her. When asked about his February 4 email referring to Kish’s “history” and whether
anything referred to there factored into the decision to discharge Kish, Petersen testified that: “I
think everything’s relevant when you’'re making that decision.” When asked specifically if other
incidents contributed to the termination decision, Petersen replied: “The incidents of her

10
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behavior and insubordination absolutely had an effect.”

Shortly after the 2:30 meeting came to a close, Kish sent Kovak an email asking for a
copy of her personnel file. At about 4:00 p.m. Kovak replied stating that she would provide it as
soon as she could. Kish responded with an email thanking her.

At 4:30 p.m. Peterson approached Kish and escorted her back to Kovak’s office. Kovak
told Kish that it was not going to work out, and they had to let her go. She handed Kish a “pink
slip” and said she would be receiving information about accrued vacation time and how to apply
for unemployment insurance. Petersen testified that they told Kish that her behavior was
inappropriate and insubordinate and that her employment was terminated. Kish was then
accompanied by Peterson to her desk, and instructed to clean it out and leave the premises.
Kish did not receive a written letter of termination. Kovak’s notes pertaining to this meeting do
not make specific reference to the reasons for Kish’s discharge, but rather concern themselves
with comments made by Kish at the time.8

7. Respondent’s contentions to the Connecticut Department of Labor

It appears that Respondent initially contested Kish’s claim for unemployment benefits,
although they declined to attend a formal hearing. Kish was interviewed by an administrative
law judge over the telephone and awarded benefits. Prior to this award of benefits, Kovak
completed a questionnaire about the circumstances attending Kish’s discharge.

In response to the question as to why the “individual was discharged or suspended,”
Kovak asserted that: “Ms. Kish was given the 2™ written warning for using foul language and/or
disrespectful behavior, including insubordination. The warning was given on 2/10/11, the same
day as termination.”

Kovak further explained:

Ms. Kish had been spoken with repeatedly and given two warnings on her disrespectful
behavior which she did not stop (two written warnings).

Ms. Kish is in violation of HCA'’s policy 8.1 “Performance Management” in the HCA
employee handbook, which Ms. Kish had repeatedly acknowledged her commitment to
comply with (annually). She created a difficult workplace.

In a section entitled “Additional Statements” Kovak added the following:
On Feb 10", 2011 during the meeting on 2/10/11, Ms. Kish was again disrespectful and
insubordinate to the 3 HCA managers present and twice during this meeting threatened

legal action against HCA .She persisted that she did nothing wrong.

All HCA employees receive a copy of the HCA employee handbook which contains
policy 8.1 included here. All employees acknowledge reading the contents of the

8 Among other things noted by Kovak, Kish told the managers that they had done her a favor. Kish
testified that she told them that they had done her a favor because employee morale was so low. Kish
also mentioned some other possible job opportunities and said that she felt that she had been “built up to
look like a bad person in the warnings and it’s just her personality that people misinterpret and she didn’t
mean anything by the way she spoke.”
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handbook and agree to abide by all the contents. Every year, all HCA employees,
including Ms. Kish, acknowledge their commitment to uphold and abide by these
policies. Therefore Ms. Kish knew what was expected of her and chose not to act
accordingly.®

9 Rule 8.1, referenced by Kovak, as set forth in the HCA employee handbook, provides as follows:

8.1 PERFORMANCE MANAGEMENT
Every organization must maintain performance standards and rules of conduct to protect the
Interests of the members of the organization and to achieve established objectives.

All employees are expected to meet Hitachi Capital America Corp. standards of work
performance. Work performance encompasses many factors, including attendance, punctuality,
personal conduct, appropriate dress, personal hygiene, job proficiency and general compliance
with our policies and procedures. If an employee does not meet these standards, Hitachi Capital
America Corp. may, under appropriate circumstances, take corrective action, Including written
warnings, verbal warnings, probation and suspension.

Please note that although Hitachi Capital America Corp. may choose to follow progressive
discipline in some instances, the Company reserves the right to determine, in its sole discretion,
the appropriate disciplinary action to be taken in any given circumstance. Any employee whose
conduct, actions or performance violates or conflicts with our policies may be terminated
immediately, with or without notice and with or without warning. No supervisor or other
representative of the Company (except the President and other members of the Executive
Committee) has the authority to enter into any agreement for employment for any specified period
of time. As previously noted, HCA's policy of employment-at-will may only be modified by a formal
contract, signed by both the employee and the President (or other member of the Executive
Committee), evidencing HCA's intent to enter into a contract of employment.

By way of example, infractions of the following rules may subject employees to- disciplinary
action, including warning and possible termination:

o Irregular attendance, repeated tardiness

. Inefficiency or negligence In performing job or other performance deficiencies

. Permitting avoidable waste of material or supplies, carelessness, poor workmanship

. Using abusive or foul language

. Violation of health, housekeeping or safety rules, including littering grounds or work areas

. Visiting, loitering, loafing during working time, or disturbing other employees at work

. Horseplay

o Unauthorized solicitation of employees on behalf of any merchant, club or individual
society, organization, political party, or religious group during working time and in working
areas, whether for membership, subscription, or payment of money

. Repeated failure to accurately complete time cards

. Unauthorized posting, removing or defacing posted material

. Inappropriate dress...and/or poor personal hygiene

Listed below are examples of some types of very serious infractions which can lead to immediate
termination:

Violation of any of the above listed infractions after a previous warning
Preparing another employee's time record or falsifying anytime record
Creating a disturbance, fighting

Gambling on company property

Falsifying production or other company records

Continued
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In her submission to the Connecticut Department of Labor, Kovak did not specifically
identify which provision of the foregoing rule Kish was found to have violated which had resulted
in her termination.

8. Respondent’s work rules alleged to be unlawful

Respondent’s employee handbook contains work rules for its employees in addition to
those set forth above.

The General Counsel has contended that the following two provisions, contained in
Section 2.3 of Respondent’s “Employee Conduct and Work Rules” are facially overbroad, in
violation of Section 8(a)(1) of the Act:

Inappropriate behavior while on Company property

Leaving the Company or assigned work place (other than breaks or meal periods) during
working hours without permission from a supervisor or other person authorized to grant
permission.

The General Counsel has alleged that Kish was unlawfully discharged pursuant to the
rule prohibiting “[ilnappropriate behavior while on company property” and that the rule
prohibiting leaving the company or assigned work place without permission violates Section
8(a)(1) by its mere maintenance. With regard to the rule prohibiting “inappropriate behavior”
Kovak testified, “[i]t is a general rule. So you know, that’s pretty broad, but whatever we deem
inappropriate is dealt with.”

The entirety of Section 2.3 is as follows:

2.3 EMPLOYEE CONDUCT AND WORK RULES

Hitachi Capital America Corp. expects employees to follow rules of conduct that will
protect the interests and safety of all employees and the organization.

Destroying or defacing company property

Arriving at work under the Influence of alcohol or illegal drugs, or use, sale or dispensing
of drugs or alcohol on company premises, or otherwise reporting to work in a manner
unfit to perform work duties.

. Insubordination

o Sleeping on the job

. Walking off the job during working hours or leaving the company premises without
permission, or as is reasonably expected

. Smoking in prohibited areas

. Theft of company or personal property

. Possession or use of firearms or other weapons on company premises or in the course of

performing company duties

These lists are intended to be representative of the types of activities that may-- result in
disciplinary action. It is not exhaustive and it does not change the employment-at-will relationship
between the employee and the Company.

Employees who are on formal written warning are not eligible for salary increases, bonus awards,
promotions or transfers during the warning period.
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It is not possible to list all the forms of behavior that are considered unacceptable in the
workplace. The following are examples of infractions of rules of conduct that may result
in disciplinary action, up to and including termination of employment:

. Failure to change or improve inappropriate behavior or performance.

. Swiping an identification badge other than your own or falsifying work hours.

. Abusive or threatening language to any employee, visitor or customer.

. Sleeping or loafing while on the job at any time other than during established
break periods.

. Inappropriate behavior while on Company property.

Leaving the Company or assigned work place (other than breaks &meal periods)
during working hours without permission from a supervisor or other person authorized to
grant permission.

. Conduct that violates common decency or morality (Le. bribery, harassment,
etc.).
. Involvement in the following activities may result in prosecution: obtaining

material; property or money from the Company by fraudulent means or
misrepresentation; stealing, willfully damaging, or maliciously hiding any property of an
employee, guest or the Company.

. Falsifying records/data or reports (including but not limited to: personnel records,
timekeeping and attendance, production, inventory, accounting or, other records of the
organization).

. Falsification of information provided or given in connection with employment.

. Divulging information of a confidential nature to unauthorized persons.

. Failure to disclose in an application for employment a conviction of any criminal
offense (felony or misdemeanor).

. Failure to accept job assignments or the refusal to obey legitimate directives of a
supervisor or authorized individual.

. Reporting to work under the influence of alcohol or an unauthorized controlled

substance; possessing or using liquor or an unauthorized controlled substance on
Company premises.

. Carrying a weapon on Company premises.

. Failure to return to work as scheduled at the end of an authorized leave of
absence.'

. Inappropriate use of Company communication devices.

. Inappropriate use of Company vehicles, credit cards, or expenses.

Kovak acknowledged that Respondent expects employees to abide by these rules and

they will be enforced as appropriate. She also testified that generally, Respondent follows the
following progressive discipline model: one or more verbal warnings, progressing to written
warnings and then termination. Employees are generally not suspended for infractions.

9. Kish’s prior discipline and complaints about her demeanor

Respondent introduced into evidence an anonymous note complaining about Kish’s
behavior as follows:

Virginia Kish has become a daily distraction to everyone around her.
Her behavior is unprofessional, arrogant and offensive. She repeatedly uses foul
language, slams her phone down pounds on her keyboard and has created a hostile

environment that no one will tolerate any longer. Her unnecessary use of speakerphone
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is also creating an unpleasant working environment. We feel these issues need to be
addressed immediately with her managers.

There is the following notation on the note. “Received in the suggestion box. Picked up
5/1/08 KM.” Neither Morlock, Kovak nor Petersen offered any specific testimony regarding this
note, although when confronted with the note by Respondent, Kish admitted that it had been
shown to her at the time.'® There is no evidence that any investigation was undertaken with
respect to the allegations or that Kish was issued any discipline based upon these anonymous
allegations.

Petersen also testified that previously, in a team meeting in January 2010, he had
addressed everyone about general complaints he had received regarding the use of profane
language, some of which came from the vicinity of Kish’s desk along with that of one other
employee. As a follow-up, in February 2010, Kovak issued the following memorandum
addressed to all employees:

It has come to our attention that there has been an excessive amount of loud and
repeated profane language heard in the halls of our workplace. In keeping with the HCA
Code of Conduct, all employees are expected to exhibit professional behavior. Repeated
use of foul language is offensive and unacceptable and may be punishable with a written
warning.

In August 2010, Respondent implemented a random telephone call monitoring
procedure for “quality assurance.” Kish testified that on September 11, 2010, she was called
into a meeting with Petersen and Neclerio where she received a written warning, for
“‘inappropriate/profane language use and overly aggressive/rude behavior” as follows:

During a review of Virginia’s calls, it was noted that inappropriate/profane language was
used while on an open line when making a collection call. In general Virginia’s
communication with clients has been overly aggressive and rude based upon the calls
that were monitored.

As indicated in the HCA Employee Handbook, under Employee Conduct and Work
Rules and Performance Management sections, abusive or foul language toward an
employee, visitor, or customer is not acceptable. Every employee is expected to treat
customers in a professional manner at all times.

Furthermore, reminders from Vice President Chris Petersen in January 2010 and Vice
President of Human Resources, Joni Kovak dated February 3, 2010, indicated that
under no circumstances is profane/foul language accepted or permitted in the
workplace.

Be advised this is a written warning, as indicated in the handbook, going forward any
use of inappropriate/profane language or overly aggressive and rude behavior can result
in further disciplinary action up [to] and including possible termination.

Petersen testified that he issued this warning to Kish after he discovered that she had
used profanity on an open line through a random selection of calls for review. As Petersen
testified, after he heard this call, he listened to others and found other situations where he

10 Kovak appeared to be unfamiliar with it, as she testified that it was received in 2011.
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considered Kish to be overly aggressive and rude. None of the other calls Petersen monitored
were found to contain profanity. 11

When Kish was called into the meeting, Petersen played a recording of Kish placing a
telephone call to a client. As the phone was ringing, Kish muttered “fucking people.” It is not
clear from the recording, which was played several times at the hearing, whether the client had
picked up the telephone prior to the utterance of the expletive. Kish and Petersen disagreed on
that issue: he believed the client had heard it and Kish disagreed that could have been the case.
In any event, Kish acknowledged and apologized for her use of profanity and said she would do
better in the future. Petersen said he would like to send her, and others, to a communications
course. He then handed her the above warning.

Kish refused to sign the warning, disputing that the client had heard the profanity or that
her manner had been overly rude or aggressive. She did acknowledge that her use of profanity
was inappropriate.

Petersen testified that on various occasions between September 2010 and February
2011 he counseled or coached Kish on her behavior. He offered scant details about the specific
circumstances giving rise to his need to do so, or the coaching sessions themselves other than
stating that, during team meetings, Kish tended to be “a little bit negative” in terms of her body
language, which included sighing and rolling her eyes. Kovak testified that Petersen had told her
that he had coached Virginia after a team meeting for a “display of inappropriate behavior,
rolling her eyes, gestures, loud sighs, things of that nature. . .” Although Petersen testified that
he would not necessarily document such coaching sessions, in another context, Petersen
testified that “[a]ny time we have coaching like corrective action sessions such as this, |
communicate to Ryan [Collison] just to let him know what the situation is.” Kovak testified that it
was customary to alert her to the fact that a verbal counseling had been done with an employee
and that the better managers did document such coaching sessions. There are no documents in
evidence which specifically reflect any coaching or counseling which Petersen may have
conducted with Kish.

10. General Counsel’s evidence regarding alleged disparate treatment

Records subpoenaed by the General Counsel and placed into evidence contain certain
notes and other evidence which, as the General Counsel contends, support its contention that
Kish was a victim of disparate treatment.

In particular, the General Counsel relies upon the employment records of employee
Johnson. This employee received a “final written warning” on February 22, 2011 which
documents a series of rather extensive performance-related problems dating from October 2010
including “incomplete and inaccurate documenting of accounts and coding of accounts and
follow-up.” At the time this warning was administered to him, according to Kovak’s notes, this
employee “became very argumentative and told Chris (Petersen) he was wrong and lying.” The
testimony of both Petersen and Kovak confirms this point as well. Two months later, this same
employee received another “final written warning” regarding “continued performance issues and
lack of improvement.” Johnson was terminated on May 10. 12

11 petersen acknowledged that Respondent maintained “thousands” of recordings of Kish’s
telephone calls to clients.

121 appears that this employee also falsified information on his employment application and that this
Continued
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Kovak testified that Johnson was an employee with performance-related problems who
did not respond well to the above-mentioned disciplinary meeting. He was not terminated at the
time because Respondent was trying to give him the benefit of the doubt, as he was not
originally from the United States and it was thought there might be a communications problem.
Kovak further testified that although this employee could be disagreeable and defensive it was
not to the point where people thought they could not work with him.

The General Counsel also relies upon the employment record of another employee, Pils,
who was not discharged and eventually resigned her position with the company several weeks
prior to the hearing in this matter. In her notes, Kovak remarked on October 22, 2010, that Pils
warranted a written warning because she had been “disrespectful of people in more senior
positions, especially Mary Neclerio, [former department supervisor] Mary Wynn and myself —
there have been written and verbal notes on her behavior.” In the November 2 2010 warning
that was eventually administered to Pils, Neclerio and Petersen noted her “recent insubordinate
communications toward three HCA managers, low call volume and excessive personal calls.” It
was further noted that Pils had previously received counseling. Specific instances outlined in the
warning included: disrespectful and insubordinate behavior toward Neclerio; a disrespectful
email sent to Morlock blaming Kovak for problems with her benefits and an insubordinate and
sarcastic response to Neclerio in reply to an inquiry relating scheduling matters.

I, Analysis and Conclusions

1. Respondent discharged Kish due to concerted, protected conduct in violation of Section
8(a)(1) of the Act.

Section 8(a)(1) of the act prohibits interference with activity protected by Section 7,
which protects employees’ right to “self-organization. . .and to engage in other concerted
activity. . .for mutual aid and protection.”

The threshold issue to be determined in this prong of the General Counsel’s case is
whether Kish’s conduct was concerted or exclusively, as Respondent asserts, “self-focused
grumbling.” Given the record as a whole, | find that there is sufficient evidence to conclude that
Kish’s emails fall within the ambit of Section 7. | further find that not only did Kish engage in
concerted activity, but also that this conduct was protected under the Act and, moreover, that
Kish did not forfeit the protections of the Act.

In its lead case on concerted activity, the Board explained that “to find an employee’s
activity to be ‘concerted,” we shall require that it be engaged in with or on the authority of other
employees and not solely by and on behalf of the employee himself.” Myers Industries, 268
NLRB 493, 497 (1984) (Myers I), remanded sub nom. Prill v. NLRB, 755 F.2d 941 (D.C. Cir.
1985), cert denied 474 U.S. 948 (1985). Following a remand from the United States Court of
Appeals for the District of Columbia Circuit, the Board clarified that the enunciated standard,
“‘encompasses those circumstances where individual employees seek to initiate or prepare for
group action, as well as individual employees bringing truly group complaints to the attention of
management.” Myers Industries, 280 NLRB 882, 887 (1986) (Myers Il), enfd. sub nom. Prill v.
NLRB, 835 F.2d 1481 (1987), cert denied 487 U.S. 1205 (1988).

Here, it is not disputed that Kish acted alone. She did not inform her similarly-situated

was known to management as early as October 2009.
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coworkers about her plans; nor did she seek their authorization. However, the unilateral nature
of her actions does not automatically compel the conclusion that she did not engage in
concerted activity. In particular, the Board has, under a variety of circumstances, found
concerted activity to exist where the evidence supports a finding that the concerns expressed by
the individual employee are a logical outgrowth of the concerns expressed by the group. See
Mike Yurosek & Son, Inc., 306 NLRB 1037 (1992); Salisbury Hotel, Inc., 283 NLRB 685, 687
(1987). Moreover, while no group action may have been contemplated, the actions of a single
employee can be deemed concerted when it constitutes a continuation of protected
communications with coworkers about terms and conditions of employment. See e.g. Summit
Regional Medical Center, 357 NLRB No 134, slip op. at 4 (2011)(and cases cited therein at fn.
13); Every Woman'’s Place, 282 NLRB 413 (1986) enfd. mem. 833 F.2d 1012 (6" Cir. 1987).

| agree with Respondent that Kish’s emails largely demonstrated an individual response
to her own working conditions. | also find, however, that this does not fully or exclusively
describe Kish’s intentions or the nature of her expression to her superiors. Kish’s decision to
email Morlock, Kovak and Petersen stemmed from a discussion with a coworker about a
disfavored managerial decision affecting several employees regarding what they all believed to
be promised compensation and/or benefits. Kish announced to her coworker that she would ask
about this. Their discussion, albeit brief, clearly constitutes concerted and protected activity. See
e.g. Salvation Army, 345 NLRB 550, 561 (2005); Aroostook County Regional Ophthalmology
Center, 317 NLRB 218, 220 (1995) enf. denied in relevant part 81 F.3d 209 (D.C. Cir 1996).

Kish’s initial email was an outgrowth of this protected conduct. And, it must be noted
that, prior to the time Kish sent this email, Neclerio had inquired about the amount of comp time
that certain collections department employees would receive for the prior morning: thus,
Neclerio, Kovak and Morlock were all aware that two other employees in that department found
themselves in comparable circumstances. Moreover, management’s response to Kish’s
inquiries would have affected both Cocchia and Gaetano. The use of the pronouns “us” and
“we” in Kish’s emails demonstrate that the adverse impact of Respondent’s policies on these
employees also played a part in her thinking.

Moreover, it is apparent from Kish’s emails, Kovak’s testimony and the written warning
issued to Kish by Respondent that Kish’s emails were, at least in part, viewed as a general
(albeit, in Respondent’s view inappropriate) protest that the decision to limit comp time to core
office hours had not been previously or sufficiently explained to employees. In particular, Kish
wrote: “I think this should have been explained to us earlier than after the fact.” Even as she
stated her objection to the tone of Kish’s emails, Kovak also testified Kish had improperly raised
complaints regarding the manner in which the IWD policy had been explained to employees:
“But the way she just attacks Kate for the lack of clarification, it's not Kate’s fault. She didn’t
develop the policy, she didn’t roll it out. | did, you know, in conjunction with the senior team. So
she shouldn’t be attacking Kate.”

The record reflects that Respondent took umbrage at not only the tone but the content of
Kish’s emails. In their testimony at hearing, both Morlock and Kovak acknowledged that
employees had not been fully informed about ambiguities in the application and enforcement of
the IWD policy and maintained that they sought to respond to employee inquiries. However,
Kish’s warning takes a contrary position. There, Respondent admonishes Kish not only for her
“disrespectful, rude behavior” but further specifically reproaches for raising questions about the
clarity of the IWD policy as follows:

You are expected to address policy concerns proactively versus waiting until an issue
occurs. Your problem with the IWD late opening was entirely preventable by you.
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Blaming others for your lack of understanding is unacceptable.

Such comments suggest that it was not only Kish’s specific demand for additional comp
time for herself, but also her complaint that the policy had not been previously explained to her
and other employees generally which drew the ire of her superiors. Respondent’s apparent
attempt to conflate the two issues is therefore unavailing.

Thus, while Respondent is correct when it argues that Kish was protesting her individual
loss of anticipated comp time, the evidence shows that there was another issue at play here:
dissatisfaction and frustration with the lack of communication regarding the manner in which the
IWD policy was being implemented. Moreover, | find that the evidence is sufficient to support a
finding that Kish also acted due to the adverse impact of Respondent’s decision on her two
coworkers who, as Kish credibly maintained, labored under the illusion that they would be
receiving credit for all hours worked, as reflected in her statement that: “| feel we should be
comped the 31/2 hours and if this is not the procedure going forward | would understand but
right now | do not agree with it being told to me after the fact.” These comments suggest that
Kish’s conduct is a manifestation of both personal and collective concerns, even where, as is
the case here, similarly affected other employees decided not to protest or question the manner
in which the IWD policy was being implemented. Dayton Typographic Service, 273 NLRB 1205
(1984), enfd. in pert. part, 228 F.2d 1188, 1141-1142 (6™ Cir. 1985)(complaint made by
employee about Saturday work, without compensation, continuation of prior complaints made by
other employees, although other employees had decided not to pursue issue).

| also find that there is sufficient evidence to show that Respondent was aware that this
was a matter that went beyond Kish’s own employment situation. As noted above, Neclerio’s
initial email to Kovak and Morlock outlining the hours worked in her department prior to the
official opening of the office on February 2, showed that there were 3 of 9 department
employees who would be adversely affected by any decision to limit comp time to core office
hours. Moreover, “[t]he concerted nature of an employee’s protest may (but need not) be
revealed by evidence that the employee used terms like ‘us’ or ‘we’ when voicing complaints,
even when the employee had not solicited coworkers’ views beforehand.” Worldmark by
Wyndham, 356 NLRB No 104, slip op. at 2 (2011)(and cases cited therein).

| find that Morlock’s characterization of Kish’s inquires as a “nightmare” requiring further
discussion among management personnel additionally supports a finding that Respondent was
on notice that the implications of Kish’s emails would extend beyond her individual
circumstances. Moreover, Respondent has admitted that other employees did not fully
understand how the IWD policy would be implemented with regard to various issues including
the use of vacation time and part-time work and had brought questions to the attention of
management.

Thus, the record supports the conclusion that Hitachi managerial and human resources
personnel were aware of the fact that their new IWD policy had not been adequately explained,
had generated confusion in the minds of employees and moreover that certain employees were
under a misapprehension about the benefits such a policy would confer. See JMC Transport,
272 NLRB 545 fn. 2 (1984) (exchange between employee and supervisor over alleged
discrepancy in employee’s paycheck concerted, as it grew out of earlier concerted complaints
by two employees concerning same subject matter, pay structure, although issue complained
about was not the same).

Respondent has argued that Kish failed to provide specific evidence about what had
been said by either Gaetano or Cocchia and that therefore, the evidence is insufficient to show
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that Kish’s conduct was a continuation or logical outgrowth of prior concerted activity. However,
Kish did offer detailed testimony about her interaction with Cocchia in this regard. Again, while
brief, this exchange was concerted in nature. Moreover, | have credited Kish’s testimony (to
which no specific denial was offered by Respondent’s withesses) that she named coworkers in
her meetings, first with Petersen and then during the administration of the written warning, and
was abruptly cut off as she tried to do so.

Respondent’s assertion that management did not understand Kish’s emails to be
referring to any individual other than herself is therefore belied by other record evidence
including Neclerio’s initial email, Kish’s use of collective pronouns in her emails, her references
to other employees in meetings with managerial personnel as well as by Morlock and Kovak’s
admissions that a number of other employees were confused about the IWD policy. This is not a
case, as Respondent attempts to suggest, where Kish invoked the names of her coworkers
purely as an afterthought, after disciplinary decisions were made. Rather, she sought to defend
her conduct in real time by arguing that she was not alone in her concerns. This was a matter
which would have been apparent to Respondent at the time. In rejecting Respondent’s
contention that Kish’s testimony in this regard was fabricated, | note that had she chosen to
create such an account out of whole cloth, she easily could have constructed a more elaborate
evocation of her coworkers’ sentiments and their interactions. Her account is inherently
plausible because it is not overstated.

Moreover, even if | were to credit Respondent’s contentions regarding the managers’
subjective beliefs as to the individual nature of Kish’s protest, such a misapprehension is
insufficient to remove otherwise protected conduct from the ambit of the Act. The Board has
long held that the fact that an employer may have acted in good faith is immaterial where the
activity for which the employee was discharged was actually protected by the Act. To excuse
the employer because of even a good-faith mistake would materially weaken the guarantees of
the Act and would allow the employer’s state of mind to impermissibly vary the extent of
employees’ protected rights. Montgomery Ward & Co., 179 NLRB 686, 692 (1969).

For the above reasons, Respondent’s reliance on Summit Regional Medical Center, 357
NLRB No. 134 (2011) is misplaced. In that case the Board concluded that while an employee’s
mocking protest of her employer’s dietary policy was for “mutual aid and protection” as the
policy affected other employees’ terms and conditions of employment, the conduct for which she
was discharged was not concerted in nature. The Board also found that the evidence was
insufficient to show that her conduct at the nurses’ station (where she spontaneously “poked
fun” at the policy) was a continuation or logical outgrowth of prior concerted activity. 357 NLRB
slip op. at 4.

In support of its contentions that Kish’s emails were not concerted in nature, Respondent
also relies upon Reynolds Electric, Inc., 342 NLRB 156, (2004). There, the Board dismissed the
8(a)(1) allegation pertaining to the layoff of an employee because “the evidence was far too
speculative to support a finding that the knowledge element of a prima facie case” was
established. Thus, the Board’s decision does not hinge on the issue of what constitutes
protected activity generally, but rather addresses the question of whether the proper burden of
proof in a particular case alleging discriminatory conduct has been met. The situation in
Reynolds Electric is further distinguishable factually. There, the employee in question, an
electrician, did not work in the same job classification as the employees he spoke with about
“prevailing wage jobs.” The Board majority found that his contacts with these other employees,
who worked as carpenters, were “simply informational.” 342 NLRB at 157. Here, Kish spoke
with at least one other coworker who was similarly situated and confronted the same loss of
anticipated benefits, used the words “us” and “we” in her written communications to Respondent
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and specifically attempted to mention on two occasions that the comp time policy affected other
employees as well. In Reynolds, the Board observed that a “one-on-one conversation between
an employee and an employer is not, without more, concerted activity.” 342 NLRB 156 fn. 2.
However, the Board has also opined that “ostensibly individual activity may in fact be concerted
activity if it directly involves the furtherance of rights which inure to the benefits of fellow
employees.” Anco Insulations, Inc., 247 NLRB 612 (1980). Here, contrary to the situation in
Reynolds Electric, | find that there is “more”; that is, even to the extent that Kish’s emails
reflected a concern with her own particular situation, her protest also implicated the terms and
conditions of employment of her coworkers and inured to their benefit.

Having concluded that Kish’s emails were, at least in part, concerted in nature | further
find that they were protected insofar as they related to core issues of employment. Respondent
has argued that even if concerted in nature, Kish’s communications were of a nature to cost her
the protections of the Act. In support of these contentions, Respondent argues that under NLRB
v. Burnup & Sims, 379 U.S. 21 (1964), it has met its initial burden to show that it had an honest
belief that Kish engaged in misconduct and that the General Counsel has failed to sustain its
burden of showing such misconduct did not, in fact, occur. Alternatively, Respondent argues
that Kish forfeited statutory protection by virtue of her insubordination. | address this latter
argument first.

Board law, supported by the courts, is that employees are permitted some leeway for
impulsive behavior when engaging in concerted activity, subject to the employer’s right to
maintain order and respect in the workplace. See Piper Realty Co., 313 NLRB 1289, 1290
(1994); NLRB v. Ben Pekin Co., 452 F.2d 205, 207 (7th Cir. 1991); NLRB v. Power Tool Co.,
351 F.2d 584, 587 (7™ Cir. 1965).

In assessing such conduct, the Board looks at four factors: (1) the place of the
discussion; (2) the subject matter of the discussion; (3) the nature of the employee’s outburst
and (4) whether the outburst was, in any way, provoked by the employer’s unfair labor practices.
Atlantic Steel Co., 245 NLRB 814 (1979); Datwyler Rubber & Plastics Co., 350 NLRB 660
(2007).

In that regard, the standard for determining whether specified conduct is removed from
the protections of the Act is whether the conduct is “so violent or of such serious character as to
render the employee unfit for further service.” St. Margaret Mercy Healthcare Centers, 350
NLRB 203, 204-205 (2007).

The rationale behind such a stringent standard, as set forth by the Board, is as follows:

The protections of Section 7 would be meaningless were we not to take into account the
realities of industrial life and the fact that disputes over wages, bonus and working
conditions are among the disputes most likely to engender ill feelings and strong
responses

Consumers Power Company, 282 NLRB 131, 132 (1986).

In addressing the Atlantic Steel factors, Respondent focuses exclusively on Kish’s
behavior and demeanor in the meeting where the disciplinary notice was presented to her.
However, before we come to evaluate that event, it is necessary to focus on whether the tone
and content of Kish’s emails were insubordinate to the extent that they would have cost her the
protections of the Act. For the following reasons | conclude that they did not.
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Addressing the first factor, under all the circumstances, | find the “location” of Kish’s
initial communications to Respondent favors protection. Kish did not disseminate her inquiries
and criticisms to her coworkers. Rather, she addressed them to the appropriate managerial and
benefits personnel. Assuming that these individuals genuinely took issue with the tone of the
emails, no other employee other than these designated individuals had occasion to see or be
influenced by them and there was no evidence of disruption to the ordinary conduct of business
at the facility.

As to the second factor, | conclude that the subject matter of the discussion weighs in
favor of protection. Kish’s comments and inquiries focused on compensation and benefits — core
terms and conditions of employment. And, as discussed above, her emails had implications for
several employees at the least.

As to the third factor, | find that the nature of Kish’s comments do not weigh against
protection. | agree that one could reasonably construe her tone, particularly in the first two
emails, as ill-mannered, and perhaps more. However, the Board has found that unpleasantries
uttered in the course of concerted, protected activity that fall short of conduct that is truly
insubordinate or disruptive of the work process do not strip the employee of the protections of
the Act. See e.g. Postal Service, 241 NLRB 389 (1979) (letter characterizing acting supervisors
as “a-holes”); Harris Corp., 269 NLRB 733, 738 (1984)(letter describing management with
words such as “hypocritical,” “despotic” and “tyrannical” not disqualifying notwithstanding its
“boorish, ill-bred and hostile” tone); Gloves Truck & Trailer, 281 NLRB 1194, 1195
(1986)(statement to other employees that chief executive officer was a “cheap son of a bitch”
protected concerted activity). Kish’s comments to Morlock and her superiors pale by comparison
here.

Finally, | find that the fourth factor, provocation, does not weigh in favor of protection as
there was no evidence of prior or concurrent unfair labor practices related to the implementation
or application of the IWD policy which occurred prior to Kish’s emails. See American Steel
Erectors, Inc., 339 NLRB 1315, 1317 (2003). However, this is the only factor which does not
favor continued protection.

In sum, | find that the first three factors militate in favor of finding that Kish’s email
communications were not sufficiently insubordinate or opprobrious as to remove her from the
protections afforded by the Act.

For the foregoing reasons, | also conclude that Respondent is not privileged to assert, as
it does in its post hearing brief, that Kish’s protected emails constitute “misconduct” under the
analytical framework of Burnup & Sims, supra.

2. Kish’s conduct at the administration of the February 10 warning

Based upon the foregoing, | conclude that Respondent’s decision to issue a written
warning to Kish on February 10 stemmed not only from the tenor of her complaint but also from
its content: in particular, her concerted, protected protest about the lack of clarity and the
manner in which the IWD policy was being administered generally.!® Respondent is contending
that it was Kish’s conduct at this meeting which led to the decision to terminate her. For the
reasons discussed below, | reject this contention and also find that the decision to terminate

13 The administration of the warning itself was not alleged as an independent violation of the Act and,
accordingly, | make no such finding.
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Kish is appropriately analyzed under Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899
(1% Cir. 1981), cert denied 455 U.S. 989 (1982), approved in NLRB v. Transportation
Management Corp., 462 U.S. 393, 399-403 (1983). Before we reach that point, however, certain
credibility resolutions about what occurred at the February 10 meeting should be addressed.

Generally, | find that Kovak and Petersen’s account of Kish’s conduct at the February 10
meeting is overstated. In reaching this conclusion | rely not only upon Kish’s testimony, which |
credit in several significant respects, but on Kovak’s written description of the meeting, prepared
shortly after it occurred and introduced into evidence by Respondent as well as her submission
to the Connecticut Department of Labor.14

Kovak and Petersen testified that as the reasons for the warning were explained to Kish
she stated (on more than one occasion) that she was going to talk to her attorney; she said “oh
please;” and demonstrated “negative body language” in particular by throwing her head back
and by rolling her eyes. Kovak testified that Kish became flustered and angry, that both Kish
and Petersen were exasperated, that Kish accused the managers of harassing her and made
various gestures. Petersen specifically noted that the managers, in particular Neclerio, were
trying to calm Kish down. Both Petersen and Kovak testified that Kish refused to sign the
warning and walked out of the meeting before it had been concluded.

Kovak’s written account of this meeting, which she recorded shortly after it occurred, and
which Petersen conceded is accurate, presents a more restrained version of events. Kovak
wrote when she told Kish that the tone of her email dated February 3™, 2011 was rude and
disrespectful, Kish disagreed and stated that she did not think she had done anything wrong.
She accused the managers of harassing her and twice stated she was going to speak with her
attorney. Kovak further noted that when Petersen pointed out that Kish was being disrespectful
and insubordinate during the meeting, she responded by saying, “Oh Please!” with sarcasm.
After the warning was explained, Kish asked, “what do | need to do” and Kovak said she should
read it and either sign it or not, and return it to her. Kish replied that she was going to refuse to
sign it but that she would review it. She then got up and left the office and closed the door
behind her.

Thus, there is no reference in Kovak’s contemporaneous written account to “negative
body language,” “rolling eyes,” “throwing back of the head,” of Kish “making gestures,”
becoming “flustered and angry,” of “exasperation” or of anyone attempting to “calm [Kish]
down.” | note that Kovak testified that Petersen had told her he had previously coached Kish
with regard to similar behaviors. Had this in fact been the case, | find it more likely than not that
Kovak would have made a point of documenting such forms of negative verbal and non verbal
communications had they been demonstrated at the time. | also note, in particular, that there is
no specific mention in Kovak’s account of Kish abruptly walking out of the meeting prior to its
conclusion.

| additionally note there is no mention of any of these behaviors in Kovak’s written
submission to the Connecticut Department of Labor. There, Kovak asserted only that Kish
received a second written warning for “foul language and/or disrespectful behavior.”15
Describing the disciplinary meeting, Kovak asserts generally that Kish was “disrespectful and

14 | deem both of these statements, to the extent they are inconsistent with the testimony of Kovak
and Petersen, to be admissions against interest.

15 As noted above, it is undisputed that Kish did not use profanity in her emails or during the
February 10 disciplinary meeting.
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insubordinate” to the managers present. The only specific examples of such conduct Kovak
noted, however, were “a threat of legal action” and the fact that Kish “persisted that she did
nothing wrong.” Moreover, although Kovak asserts that Kish is in violation of Rule 8.1, she fails
to specifically identify which of any number of prohibitions Kish purportedly violated.

With regard to Respondent’s contention that Kish walked out of the meeting before it
was over, | note that neither Kovak nor Petersen offered any testimony whatsoever about why
the meeting was not over at the point when Kish left the room. As they both testified, the
warning had been presented and explained to Kish. What else was there to accomplish? If
there was anything unsaid or left open, neither Petersen nor Kovak provided any indication of
what that might be. Going by Kovak’s written account, it seems entirely reasonable for Kish to
have concluded the meeting was over at that point.

As noted above, | credit certain salient aspects of Kish’s testimony regarding what
occurred during this meeting. For example, | credit her specific and unrebutted testimony that
when Kish stated that she would not sign the warning and was going to consult an attorney,
Kovak characterized her comment as a “threat” and stated: “Don’t think we didn’t talk to our
attorneys about you and what we’re going to do to you.” In fact, the record reflects that Kovak
contacted counsel on several occasions in the days prior to Kish’s discharge and characterized
Kish’s statement that she was going to consult an attorney as a “threat” in her submission to the
Connecticut DOL. As discussed above, | credit Kish’s unrebutted testimony that she raised, or
attempted to raise, the issue of her coworkers during this meeting and note that she was
prevented from doing so. | also credit her specific testimony that Kovak attempted to redirect the
conversation by insisting that Kish had brought this upon herself and that “no one had a problem
with this except for you.” Again, Kovak did not deny she made such a comment and, tellingly, |
find that Kovak’s remarks related not only to the tone, but to the content of Kish’s emails as well.
Moreover, | conclude that her comments to Kish demonstrate that Kovak, a highly experienced
human resources professional, was aware that conduct protected by the Act was implicated in
this instance and was seeking to avoid having such a discussion. | further credit Kish that,
before she left the room, she inquired whether the meeting was over.16 For the most part, |
found that that Kish’s account of what occurred at the meeting was precise as to what was said
and how the participants conducted themselves and her testimony generally had the ring of
truth.17

Respondent contends that it was Kish’s conduct at this meeting, unrelated to any activity
falling within the parameters of Section 7 which is solely responsible for her discharge. As a

16 Respondent argues that this testimony should not be credited because it is omitted from the
witness statement provided by Kish to the Board during its investigation of her charge. In fact, Kish did
state that she inquired whether they were finished, at which point, Kovak handed her the written warning
with the emails attached. It is the case that Kish failed to mention that Kovak replied that they were
finished. Kish stated that she must have overlooked this fact in recounting events. Under all the
circumstances, | find this to be a plausible explanation. In any event, as | noted above, | think Kish had
good reason to conclude that the meeting was over and credit her assertion that she did not storm out of
the room, as Respondent suggests.

17 Respondent points to and attempts to discredit Kish’s account by citing her testimony that Kovak
“giggled” at the outset of the meeting. Respondent argues that a professional such as Kovak would not
engage in such behavior and, in fact, she so testified, as did Petersen. | note, however, that while Kish’s
description of Kovak’s behavior may have been inartful, when demonstrating what Kovak did at that point,
the character of which is not reflected in the written record, Kish gave a plausible imitation of someone
making a vocalization intended to demonstrate irony — which is consistent with the nature of Kovak’s
initial comments at the outset of the meeting (i.e., “We meet again”).
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factual matter, this is not supported by the record; in particular Petersen specifically testified that
he considered Kish’s entire record in reaching the decision to discharge her. Moreover, Kish’s
discharge was being actively considered as of February 4, well prior to the meeting in question.
And, it must be noted that at the hearing in this matter, Respondent documented every flaw in
Kish’s employment record and recounts these issues in its post-hearing brief.

Respondent further argues that even if it were to be found that Kish had engaged in
protected conduct, under the principles of Atlantic Steel, supra, her conduct in the February 10
disciplinary meeting would have forfeited the protections of the Act. Applying the four-factor test
outlined above, Respondent concedes that Kish’s alleged insubordination took place within the
confines of a closed-door meeting, but argues that her demonstration of a complete lack of
respect for Petersen, in the presence of Neclerio and Kovak “would reasonably tend to affect
workplace discipline by undermining the authority of the supervisor subject to the vituperative
attack.” Daimler Chrysler Corp., 344 NLRB 1324, 1329 (2005). In the case cited by Respondent,
however, the employee in question engaged in sustained profanity in a large open area full of
cubicles occupied by supervisory and non-supervisory personnel, quite a few other employees
were in the immediate area and the outburst in question was overheard by other employees in
adjacent areas. None of these factors are at issue here.

Respondent further contends that the second and third factors similarly favor a forfeiture
of protection in that the discussion was disciplinary in nature, centered exclusively on Kish and
because while her “outburst” was brief, it was plainly insubordinate. In support of these
contentions, Respondent cites Cellco Partnership, 349 NLRB 640, 642 (2007). However, in that
case, as Respondent concedes, the employee’s two outbursts were found to be “profane and
insubordinate.” In particular, the employee was disciplined, in part, for making profane
comments in an open work area where they could be heard by others and likely would have had
a disruptive effect on workplace discipline. Here, as acknowledged by Respondent, Kish used
no profanity and her alleged insubordinate attitude has been found, based upon contradictory
evidence submitted by Respondent, to be overstated, to say the least.

| credit Respondent’s contentions that Morlock, Kovak and Petersen were offended, to
varying degrees, by certain of Kish’s comments, although | have concluded that this, too, has
been embellished, at least in part.'8 In any event, however, such subjective reactions are is not
sufficient to cost Kish the protections of the Act. “The Board has long held that legitimate
managerial concerns to prevent harassment do not justify policies that discourage the free
exercise of Section 7 rights by subjecting employees to investigation and possible discipline on
the basis of the subjective reactions of others to their protected activity.” Consolidated Diesel
Co., 332 NLRB 1019, 1020 and fn. 6 (2000)(and cases cited therein), enfd. 263 F.3d 345 (4"
Cir. 2001).

In any event, contrary to Respondent, | have concluded that Atlantic Steel is not the
appropriate analytical framework to apply in analyzing Kish’s discharge. While Respondent has
argued that it was Kish’s conduct at the February 10 meeting, and that alone which prompted

18 Although Kovak testified that Morlock was “very much” offended by the emails telling her, “I was
just shocked” by Kish’s language, Morlock was more restrained in her description of her subjective
reactions. This is yet another example of Kovak’s propensity to overstate matters. As for any description
of Neclerio’s response to the emails, | find that this hearsay evidence is rebutted by Kish’s testimony that
Neclerio disclaimed any interest in disciplining her. Had Respondent sought to document Neclerio’s
reaction, or rebut Kish’s testimony about her reticence to participate in the warning, the record reflects no
reason why it could not have called her as a witness.
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the determination to discharge her, the weight of the evidence rebuts that assertion. Rather, |
have concluded that the record establishes that Kish’s emails played a prominent role in
Respondent’s decision to terminate her employment. And, it should be noted that Respondent
maintains that Kish was not engaged in protected conduct during the February 10 meeting.
Thus, this is not the sort of situation contemplated by Atlantic Steel, where an employee
outburst which occurs during the course of protected conduct is the admitted and acknowledged
reason for the discharge. Under all the circumstances, | conclude that this case raises questions
of employer motive which are more properly analyzed under Wright Line and its progeny. See
e.g. Alton H. Piester, LLC, 353 NLRB 369, 372-374 and fn. 25 (2008).

3. The Wright Line factors

Allegations of discrimination which turn on Employer motivation are analyzed under the
framework set forth in Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1% Cir. 1981),
cert. denied 455 U.S. 989 (1982). To establish a violation of Section 8(a)(3) under Wright Line,
General Counsel must first show, by a preponderance of the evidence, that the employee
engaged in protected concerted activity, the employer was aware of that activity, and the activity
was a substantial or motivating reason for the employer's action. Wright Line, supra; Naomi
Knitting Plant, 328 NLRB 1279, 1281 (1999). Proof of an employer's motive can be based upon
direct evidence or can be inferred from circumstantial evidence, based on the record as a
whole. Ronin Shipbuilding, 330 NLRB 464 (2000); Robert Orr/Sysco Food Services, 343 NLRB
1183 (2004); enfd. mem. 179 LRRM (BNA) 2954 (6" Cir. 2006); Embassy Vacation Resorts,
340 NLRB 846, 848 (2003); The Board has long held that where adverse action occurs shortly
after an employee has engaged in protected activity an inference of unlawful motive is raised.
See McClendon Electrical Services, 340 NLRB 613, fn. 6 (2003) (citing La Gloria Oil, 337 NLRB
1120 (2002), enfd. mem. 71 Fed Appx. 441 (5™ Cir. 2003) (Table)). As part of its initial showing,
the General Counsel may offer proof that the employer’s reasons for the personnel decision
were pretextual. Pro-Spec Painting, Inc., 339 NLRB 946, 949 (2003); Laro Maintenance Corp. v.
NLRB, 56 F.3d 224, 229 (D. C. Cir. 1995); See also Real Foods Co., 350 NLRB 309, 312 fn. 17
(2007)(unlawful motivation demonstrated not only by direct, but by circumstantial evidence such
as timing, disparate or inconsistent treatment, expressed hostility, departure from past practice
and shifting or pretextual reasons being offered for the action). In addition, proof of an
employer’s animus may be based upon other circumstantial evidence, such as the employer’s
contemporaneous commission of other unfair labor practices. Amptech, Inc., 342 NLRB 1131,
1135 (2004).

Once the General Counsel establishes its prima facie case, the burden of persuasion
then shifts to the employer to “demonstrate that the same action would have taken place even in
the absence of the protected conduct.” Septix Waste, Inc., 346 NLRB 494, 496 (2006);
Williamette Industries, 341 NLRB 560, 563 (2004); Wright Line, supra. To meet its Wright Line
burden, “[a]n employer cannot simply present a legitimate reason for its action but must
persuade by a preponderance of the evidence that the same action would have taken place
even in the absence of the protected activity.” W.F. Bolin Co., 311 NLRB 1118, 1119 (1993),
petition for review denied 70 F.3d 863 (6" Cir. 1995), enfd. mem. 99 F.3d 1139 (6" Cir. 1996).
See also Manno Electric, Inc., 321 NLRB 278, 280 fn. 12 (1996).

4. Application of the Wright Line standards
Here, for the reasons discussed above, | have concluded that Kish was engaged in
concerted, protected conduct and Respondent was aware of such conduct. There is some

evidence of Respondent’s animus toward such conduct in its claims that Kish’s protected emails
were rude, offensive, inappropriate and insubordinate. | further find evidence of animus toward

26



10

15

20

25

30

35

40

45

50

JD(NY)—-20-12

Kish’s protected conduct in the final written warning itself. Contrary to the far more charitable
position taken at the hearing regarding employee confusion after the roll out of the IWD policy
generally, Respondent maintained that Kish was at fault for not being “proactive” in somehow
discerning the unarticulated limits of the comp time policy; and admonished her for an “entirely
preventable” problem and “blaming others” for a lack of understanding as to how the IWD policy
was to be implemented. Thus, Kish was treated in a disparate, and less favorable manner than
other employees: she was reprimanded not only for the manner in which she addressed her
superiors, but also for the protected content of her communications.

Moreover, it is apparent that immediately after the emails were sent, and prior to any
other superseding event, Respondent’s managerial personnel discussed terminating Kish — a
decision which Peterson was on record as supporting. Thus, | find that the General Counsel has
established a prima facie case that Kish’s protected emails were, at the very least, a motivating
factor in Respondent’s decision to discharge her. Accordingly, it now falls to Respondent to
demonstrate, by a preponderance of credible evidence, that it would have discharged Kish
notwithstanding her protected conduct.

As an initial matter, as noted above, | have rejected Respondent’s contention that it was
Kish’s conduct at the February 10 disciplinary meeting, and that alone, which led to the
decision to discharge her as it is not supported by the evidence. In sum, the authenticity of
these contentions is called into question by Respondent’s attempts to paint Kish as an
employee with a history of inappropriate and insubordinate behavior, Petersen’s testimony that
prior events (i.e. her “history”) entered into his decision to terminate her employment and
Kovak’s reference to Kish’s two warnings in her submission to the Connecticut Department of
Labor. Thus, | find it appropriate to consider Kish’s employment history in assessing the motive
for her discharge.®

| begin with a discussion of Kish'’s prior history of misconduct. Respondent has painted a
picture of Kish as an employee with a propensity for improper, offensive and rude speech in the
workplace. Kovak testified to an anonymous note in Kish’s file dated sometime in 2011, and
another collector who had come to her to complain about Kish’s alleged use of foul language.
The record reflects that it was in May 2008 (not 2011), that someone left an anonymous note in
the company suggestion box complaining of Kish’s behavior. No action was taken on this
complaint at the time. There is also no evidence that Respondent, at this time investigated any
allegation or suggestion that Kish was behaving improperly in the workplace.

It is undisputed that Kish did not receive any discipline relating to an infraction of work
rules until September 2010 when she received a written warning for using profanity during a
screened telephone call.20 | credit Kish’s testimony that she had never been spoken to
regarding her use of profanity prior to this occasion, and note that was unrebutted by any
specific credible testimony of Respondent. As for Petersen’s vague allusions to “counseling”
sessions held with Kish during the period from September 2010 to February 2011, | find such
testimony to be inchoate and otherwise unsubstantiated by credible evidence. Had this been an
employee who required such repeated interventions, | find it likely that they would have been
recorded and made part of Kish’s personnel record, especially in light of the prior written

19 additionally consider the foregoing to be evidence of so-called “shifting defenses” which in and of
itself may be found to constitute evidence of unlawful motive. See McClendon Electrical Services, Inc.,
340 NLRB 613, 614 (2003).

20 Kish also received two warnings for absenteeism but Respondent has acknowledged that they did
not play a role in its decision to terminate her employment.
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warning. In fact, Petersen testified that he makes note of coaching sessions and corrective
actions and communicates them to Vice President Collision to keep him apprised of such
situations. Kovak also testified that such coaching or counseling sessions should be recorded.?!
No such evidence was presented to support Petersen’s claim as regards his repeated coaching
of Kish. Further, Kovak’s notes make no reference to any prior coaching or counseling and
neither does either of Kish’s written warnings. Moreover, Petersen admitted that he was
unaware of any other example of Kish using profanity out of “thousands” of recordings of her
telephone calls. Although Petersen also testified that he did not look for such examples, | find
this inherently improbable and actually contradicted by other testimony where Petersen
admitted that he had reviewed other calls placed by Kish. Accordingly, | reject Petersen’s
testimony regarding his alleged coaching of Kish and conclude it is pretextual.

In any event, whatever difficulties Kish may have exhibited in the workplace prior to
February 3, 2011, Respondent demonstrated no intent to discharge her until she sent her
emails to Morlock, Kovak and Petersen. After that occurred, members of management
communicated among themselves and a discussion about whether to terminate her employment
ensued. Respondent tries to minimize the significance of Petersen’s email, but it is far from
ambiguous. Respondent offered no evidence to shed light on what happened to prompt the
apparent reconsideration of this “termination action.” In this regard, it must be concluded that it
was Kish’s protected emails which led Respondent to discuss, consider and express support for
her discharge at that time, prior to any alleged insubordination during the administration of her
written warning on February 10.

Respondent attempts to downplay the obvious significance of Petersen’s February 4
email stating that he agreed with the termination action by relying upon the fact that Petersen
subsequently approved Kish’s request to work on the President’s Day holiday and to take a
personal day on February 15. This evidence is unpersuasive, however, because it is inherently
improbable that, notwithstanding Respondent’s plans regarding Kish’s continued employment,
Petersen would have replied to Kish in an email or otherwise that it was unnecessary for him to
approve the requested personnel actions as her employment was soon to end.

Thus, | conclude that by the time Kish was called into Kovak’s office on February 10,
Respondent had considered her discharge, in significant part as a result of concerted, protected
activity. The question is, therefore, whether Kish’s conduct during the disciplinary meeting would
have resulted in her discharge absent her protected conduct.

As noted above, there is no evidence that Kish would have ever found herself in the
February 10 disciplinary meeting had it not been, at least in part, for her concerted, protected
conduct. Moreover, as has been discussed herein, | have found that Respondent’s description
of Kish’s conduct during this meeting is overstated and, in some respects, false. | do conclude,
based upon the record as a whole, that Kish stated her disagreement with the discipline, termed
it harassment, stated she wanted to consult an attorney, refused to sign the disciplinary form,
exhorted “Oh, Please” when being criticized for her conduct, tried to explain that other
employees had been adversely affected by the IWD policy and otherwise generally
demonstrated her dissatisfaction with being given a warning and a lack of contrition for her
actions. With regard to whether such conduct is sufficient to rebut the General Counsel’s case
that Kish’s protected conduct was a motivating factor in her discharge, | note that the Board

21 By contrast the warnings issued to both Johnson and Pils document specific instances with dates
and details where managerial personnel either “counseled” these employees or “addressed” issues raised
by the performance and behavior of these employees.
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“cannot substitute its judgment for that of the employer and decide what constitutes appropriate
discipline.” Detroit Paneling Systems, 330 NLRB 1170, 1171 fn. 6 (2000) (and cases cited
therein). Nevertheless, | have concluded that the reasons proffered by Respondent are not the
“actual” ones, Id. In doing so, | take note of evidence of how Respondent has treated other
employees and compare such evidence as to how Kish was treated in this instance.

| find that the General Counsel’s evidence relating to the disparate treatment of
employees Johnson and Pils to be of relevance here. Johnson, who had received numerous
written warnings for performance-related issues, was not disciplined when he told Petersen that
he was a liar. Notwithstanding any communications difficulties Johnson may have experienced
as regards his work assignments, such a comment appears to be far more disrespectful than
anything Kish is alleged to have said or communicated through “negative body language.”
Similarly, Kovak’s notes and Pils’ personnel record document a record of repeated work-related
misconduct and disrespectful behavior to management; conduct that is at least as, if not more,
egregious than anything Kish is alleged (or has been found) to have engaged in. This evidence
regarding disparate treatment takes on heightened significance given the fact that both Johnson
and Pils were employees with well-documented histories of performance-related difficulties. By
contrast, Kish had been a reliable employee who was appreciated for her efforts and
acknowledged for her skills. Respondent’s decision to treat her more harshly than others with
more tarnished employment histories evinces a discriminatory motive. In short, there is a clear
disparity between the level of provocation and Kish’s subsequent punishment, when compared
with that of other employees.

While Kish never received a termination letter outlining the specific reasons for her
discharge, Kovak did provide an explanation to the Connecticut Department of Labor. Among
other things, Kovak claimed that Kish was given her second written warning for using foul
language and/or disrespectful behavior. However, the record is apparent that Kish never used
foul language in her emails or during the disciplinary meeting on February 10. Thus, to a certain
extent, Kovak’s after-the-fact explanation of the reasons for Kish’s termination is questionable.

Thus, based upon the record evidence as discussed above, | find that a variety of factors
support the conclusion that Kish’s discharge was unlawfully motivated. These include its timing,
the disparate treatment of Kish as to that of other employees, expressed hostility toward the
content of her emails (irrespective of their tone), and exaggerated, shifting and pretextual
reasons for her discharge. Accordingly, | find that Respondent has failed to meet its burden of
showing that it would have discharged Kish absent her protected conduct and accordingly find
that her discharge violated Section 8(a)(1) of the Act.22

5. Even assuming Kish did not engage in concerted conduct, her discharge was otherwise
unlawful

As an alternative theory, the General Counsel has argued that the facts in this case

22 | would find the same result to obtain under the Atlantic Steel analysis urged by the Respondent.
As to the first factor, the disciplinary meeting which triggered Respondent’s ultimate decision to discharge
Kish took place in Kovak’s office and there is no evidence that any employee witnessed the incident or
overheard Kish’s remarks; the subject matter of the discussion, Kish’s emails, was an outgrowth of her
earlier protected concerted conduct and, moreover, the nature of Kish’s behavior at the meeting (as
discussed above) was not sufficiently opprobrious or insubordinate to deprive her of the protections of the
Act. Finally, while there is no finding of extant unfair labor practices, this factor standing alone is not
sufficient to militate toward a loss of protection, especially given the fact that the warning was a direct
response to Kish’s protected conduct.
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suggest that even if Kish’s conduct is ultimately found not to be concerted, she was discharged
pursuant to Respondent’s overly broad rule prohibiting “[ijnappropriate behavior while on
company property” for conduct that otherwise implicates the concerns underlying Section 7; i.e.
protesting a newly implemented employer policy which impacted upon all employees’ terms and
conditions of employment. Continental Group, 357 NLRB No. 39, slip op. at 4 (2011).
Respondent has denied both that the rule in question is overbroad and that it was applied to
discipline Kish.

In Continental Group, supra, the Board both reaffirmed and clarified the standard for the
application of the so-called Double Eagle rule concerning discipline imposed pursuant to a
facially overbroad rule.23 As the Board explained:

The Double Eagle rule provides that discipline imposed pursuant to an unlawfully
overbroad rule violates the Act in those situations in which an employee violated the rule
by (1) engaging in protected conduct or (2) engaging in conduct that otherwise
implicates the concerns underlying Section 7 of the Act. Nevertheless, an employer will
avoid liability for discipline imposed pursuant to an overbroad rule if it can establish that
the employee’s conduct actually interfered with the employee’s own work or that of other
employees or actually interfered with the employer’s operations, and the interference,
rather than the violation of the rule, was the reason for the discipline.

Id. slip op at 4.
| start with an examination of the rule itself.

The analytical framework for assessing whether the maintenance or application of a
work rule violates Section 8(a)(1) of the act is set forth in Lutheran Heritage Village-Livonia, 343
NLRB 646, 647 (2004).

[Aln employer violates Section 8(a)(1) when it maintains a work rule that reasonably
tends to chill employees in the exercise of their Section 7 rights. Lafayette Park Hotel,
326 NLRB 824, 825 (1998), enfd. mem. 203 F.3d 52 (D.C. Cir. 1999). In determining
whether a challenged rule is unlawful, the Board must, however, give the rule a
reasonable reading. It must refrain from reading particular phrases in isolation, and it
must not presume improper interference with employee rights. Id. at 825, 827.
Consistent with the foregoing, our inquiry into whether the maintenance of a challenged
rule is unlawful begins with the issue of whether the rule explicitly restricts activities
protected by Section 7. If it does, we will find the rule unlawful.

If the rule does not explicitly restrict activity protected by Section 7, the violation is
dependent upon a showing of one of the following: (1) employees would reasonably
construe the language to prohibit Section 7 activity; (2) the rule was promulgated in
response to union activity; or (3) the rule has been applied to restrict the exercise of
Section 7 rights.

Respondent’s prohibition against “[ijnappropriate behavior while on company property” is
contained in within a set of rules which delineate other specific infractions, some examples
being: falsifying work hours, using abusive or threatening language, sleeping on the job, bribery

23 pouble Eagle Hotel & Casino, 341 NLRB 112 (2004) enfd. 414 F.3d 1249 (10th Cir. 2005), cert.
denied 546 U.S. 1170 (2006).
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or harassment, fraudulent misrepresentation, falsifying information or records and reporting to
work while intoxicated. In contrast, Respondent does not specify or suggest what would be
considered inappropriate behavior; nor was any testimony adduced during the hearing
regarding the application of this rule historically. Kovak acknowledged that the rule was broad in
scope and that Respondent would take action based upon what it deemed to be inappropriate.

In contending that the rule is unlawful, General Counsel argues that the rule in question
is facially overbroad because it proscribes a broad spectrum of conduct and contains no limiting
language to remove the rule’s ambiguity in prohibiting Section 7 activity.24

Respondent, on the other hand, argues that the rule in question does not implicate
Section 7 activity. In this regard Respondent relies upon Lutheran Heritage Village, supra at
647, where the Board held:

Where, as here, the rule does not refer to Section 7 activities, we will not conclude that a
reasonable employee would read the rule to apply to such activity simply because the
rule could be interpreted that way. To take a different approach would require the Board
to find a violation whenever the rule could conceivably be read to cover Section 7
activity, even if that reading is unreasonable. We decline to take that approach.

While Respondent concedes that a ban on “inappropriate behavior” might be broadly
read as encompassing certain activities that may fall within the parameters of Section 7, it also
argues that a finding that this rule would have a chilling effect on Section 7 activity would
improperly depend upon a “chain of inferences upon inferences.” Safeway, Inc., 338 NLRB 525,
527 (2002). As Respondent contends, the Board is “simply unwilling to engage in such
speculation in order to condemn as unlawful a facially neutral work rule that is not aimed at
Section 7 activity and was neither adopted in response to such activity nor enforced against it.”
Palms Hotel & Casino, 344 NLRB 1363, 1368 (2005). There, the Board held that it will not
assume that the average employee would read a prohibition on abusive or profane language as
a ban on Section 7 activities. Here, Respondent argues that its prohibition against inappropriate
behavior cannot be properly read to discourage collaboration with colleagues for the purpose of
mutual aid and protection. Respondent further argues that its rule is similar to that which
prohibits employees from “exhibiting a negative attitude” found to be lawful in Hyundai America
Shipping Agency, Inc., 357 NLRB No. 80, slip op. at 2-3 (2011) in that it has no tendency to chill
employees in the exercise of Section 7 rights.

In support of its position that the rule in question is unlawful, the General Counsel relies
upon University Medical Center, 335 NLRB 1318, 1321 (2001), enf. denied 335 F.3d 1079 (D.C.
Cir. 2003), where the Board found that a rule which prohibited employees from engaging in
“insubordination. . . or other disrespectful conduct toward a service investigator, service

24 The General Counsel has also argued that the rule in question was also discriminatorily applied
toward Kish. However, for purposes of analyzing the lawfulness of disciplinary actions under the
Continental Group theory, the Board stated as follows:

A workplace rule —and any discipline imposed pursuant to that rule- may violate the Act for a
number of different reasons. For example, a rule may be facially unlawful; it may have been
promulgated for discriminatory reasons or enforced in a discriminatory manner, or it may be
overbroad, i.e. it restricts or prohibits some protected, in addition to unprotected activity. . . we
emphasize that our analysis here is expressly limited to cases involving discipline imposed
pursuant to an unlawfully overbroad rule.

Continental Group, supra, slip op. at 2, fn. 6
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coordinator or other individual” was unlawful because of its failure to provide examples of
prohibited conduct. | note however, on review in Community Hospital v. NLRB, 335 F.3d
1079,1088-1089 (D.C. Cir. 2003), the court, disagreeing with the Board, found that the rule in
question applied to “incivility and outright subordination” and that the Board’s suggestion that
employees would view such a rule as prohibiting Section 7 conduct was “misplaced.” The court
added: “In short, to quote the Board itself in a more realistic moment, ‘any arguable ambiguity’ in
the rule arises only through parsing the language of the rule, viewing the phrase. . . inisolation
and attributing to the [employer] an intent to interfere with employee rights’ Lafayette Park Hotel,
(internal citation omitted).” 335 F.3d at 1089. While the Board decision in University Medical
Center tends to support the framework of General Counsel’s position here, and | am obliged to
follow Board law, | further take note of the history of this case as reflected in subsequent Board
decisions. In particular, in Lutheran Heritage Village, supra at 647, the Board relied in part upon
those court decisions in Community Hospital, and Adtranz AFF Daimler Bentz v. NLRB, 253
F.3d 19, 25-28 (D.C. Cir. 2001), (reversing in pertinent part 331 NLRB 291, 293 (2000)), to
conclude that “a reasonable employee reading these rules would not construe them to prohibit
conduct protected by the Act.”25

Generally, however, the Board has continued to find that a rule’s context provides the
key to the “reasonableness” of any particular construction. For example, a rule proscribing
“negative conversations” about managers that was contained in a list of policies regarding
working conditions, with no further clarification or examples, was unlawful because of its
potential chilling effect on protected activity. Claremont Resort and Spa, 344 NLRB 832, 836
(2005). The Board held that, in the absence of further guidance from the employer, an
employee would reasonably construe the rule to limit his or her Section 7 right to engage in
protected protest. On the other hand, the Board has also found that a rule forbidding
“statements which are slanderous or detrimental to the company” which appeared on a list of
prohibited conduct which included “sexual or racial harassment” and “sabotage” would not
reasonably be understood to restrict Section 7 conduct. Tradesmen International, 338 NLRB
460, 462 (2002). There, the Board found that “employees would not reasonably believe that the
. . rule applies to statements protected by the Act,” because it was listed alongside examples of
egregious misconduct. Id.

In Hyundai America Shipping Agency, supra, relied upon by Respondent, The Board
considered several work rules alleged as unlawful. In particular, the Board upheld a rule
prohibiting “exhibiting a negative attitude toward or losing interest in your work assignment” and
explained that the wording of the rule only applied to an employee’s attitude toward his or her
work assignment and did not expressly prohibit employee conversations, and thus was less
likely to be construed as prohibiting concerted activity. 357 NLRB No. 80, slip op at 2-3.

Respondent’s workplace rule here prohibits “[ijnappropriate behavior while on company
property.” Although it is listed in a context where numerous other specific infractions are listed,
this particular prohibition is amorphous in nature, and as Kovak essentially acknowledged, could
be deemed to cover a broad range of conduct. An employee cannot be sure what his or her

25 |n Adtranz, the D.C. Circuit vacated the Board’s finding that a handbook prohibition against
“threatening or abusive language” potentially chilled the exercise of Section 7 activities. The Adtranz court
stressed that threatening and abusive language is not inherent in organizing activities or other Section 7
conduct and rejected the argument that mere “unrealized potential” that the rule could reasonably be
interpreted as barring lawful union organizing propaganda rendered the rule facially invalid. 253 F.3d at
25-26. The Board applied the reasoning of this decision in Lutheran Heritage Village in finding that the
rules prohibiting “verbal abuse,” “abusive or profane language” or “harassment” to be lawful.
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superiors would consider “inappropriate’ and this particular rule offers no guidance either
through specific examples or limiting language that would exclude Section 7 activity. Thus, it
appears that employees would reasonably interpret this rule to prohibit protected activity,
including criticism of Respondent’s labor policies, treatment of employees and terms and
conditions of employment. Moreover, the ambiguity of these words gives the employer
inordinate subjective discretion to impose discipline. In this regard | note that employees’
Section 7 activities are protected from the subjective reactions of employees or other managers.
Thus, work rules which discourage protected conduct based upon whether it is subjectively
offensive to other employees or managers are unlawful. See e.g. Consolidated Diesel Co., 332
NLRB 1020 and fn. 6 (2000)(and cases cited therein), Martin Marietta Corp., 293 NLRB at 725
(1989).

Moreover, to the extent there is ambiguity inherent in the rule, the Board has long held
that such ambiguities should be construed against the employer. See e.g. Lafayette Park Hotel,
supra, 326 NLRB at 828. As the Second Circuit has stated: “[T]he risk of ambiguity must be held
against the promulgator of the rule rather than against the employees who are supposed to
abide by it.” NLRB v. Miller, 341 F.2d 870, 874 (2d Cir. 1965).

In 2 Sisters Food Group, 357 NLRB No. 168, slip op. at 2 (2011), the Board found that it
was unlawful for an employer to maintain a work rule that subjected employees to discipline for
an “inability or unwillingness to work harmoniously with other employees” because the rule was
patently ambiguous and so imprecise that employees would reasonably construe the rule as
prohibiting discussions and disagreements between employees that related to protected Section
7 activities. In so doing, the Board distinguished the rules found to be lawful in Palms Hotel &
Casino, supra at 1367-1368 and Lutheran Heritage, supra at 647-649, relied upon by
Respondent, because the rules there, “were more clearly directed at unprotected conduct.” Id.
Similarly, | find that the work rule in question here is sufficiently ambiguous, imprecise and
subjective in nature that a reasonable employee would construe it as prohibiting protected
conduct which might well be deemed “inappropriate” by his or her superiors. See also
Claremont Resort and Spa, supra at 832 (rule prohibiting negative conversations generally
found unlawful). | therefore find that this work rule violates Section 8(a)(1) of the Act.

| further find that Respondent applied this overbroad work rule to unlawfully discharge
Kish.

As noted above, Respondent argues that while Kish engaged in inappropriate behavior,
it did not specifically apply the work rule in question to discipline or discharge her. Respondent
further argues that the Continental Group rule is inapplicable here because Kish was not
engaging in protected conduct or in conduct that otherwise implicates the concerns underlying
Section 7 of the Act. With regard to the latter argument, as discussed above, | have found that
Kish did, in fact, engage in concerted, protected conduct. Even if | were to conclude, however,
that her emails were not concerted, | would find that they did implicate terms and conditions of
employment for other employees affected by the IWD policy and therefore raise concerns
underlying Section 7 of the Act. In particular, as discussed in detail above, Kish’'s emails
complained about the lack of clarity in the newly-implemented IWD policy. She was
reprimanded, in part, for raising these complaints. The confusion the roll out of this policy
generated among employees and supervisors has been admitted by Respondent. At this time,
there were three employees in the collections department who were adversely affected by this
lack of clarity and several others working elsewhere in the facility had questions about its
implementation as well. As the IWD policy and the manner of its execution clearly had an impact
on terms and conditions for Respondent’s employees generally, Kish’s complaints implicated
concerns underlying Section 7 of the Act.
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Regarding Respondent’s contention that its rule against inappropriate behavior was not
applied toward Kish, | find that the record evidence supports the opposite conclusion. As an
initial matter, | note that Kovak’s email containing the draft of Kish’s final written warning states
that it is for “inapp.” (which Kovak acknowledged referred to “inappropriate”) behavior. Petersen
acknowledged that Respondent relied upon such conduct in reaching its determination to
discharge her. Additionally, as detailed above, it cannot escape notice that Respondent’s
witnesses frequently characterized Kish’s emails and other behavior as inappropriate in their
testimony, (as did Respondent’s counsel in framing his questions). Petersen admitted that when
Kish was informed of her discharge, she was specifically told that her behavior was
“inappropriate” among other things. While Respondent never specifically cited this rule in
documentation relating to Kish’s discharge, neither Kovak nor Petersen ever testified that this
rule had not been applied to Kish.26 While Kovak made a general reference to other work rules
in her submission to the Connecticut Department of Labor, she failed to identify then, or at the
hearing, what other specific rule Kish might have violated which resulted in her discharge.

Finally, there is no contention or evidence that Kish’s conduct interfered with her work or
the work of others or with the employer’s operations. Thus Respondent does not appear to
seek, and in any event has not proven the requisite affirmative defense that it was such
interference, rather than the work rule itself, that was the reason for her discharge. See Taylor
Made Transportation Services, 358 NLRB No. 53, slip op. at 1 (2012).

Accordingly, | conclude that the weight of the evidence establishes that Respondent
discharged Kish pursuant to a facially overbroad work rule in violation of Section 8(a)(1) of the
Act.

6. Respondent’s rule prohibiting employees from leaving company property without
permission is not unlawful

The General Counsel has contended that Respondent’s rule prohibiting “[lJeaving the
Company or assigned work place other than breaks and meal periods during working hours
without permission from a supervisor or other person authorized to grant permission” is
impermissibly overbroad and its mere maintenance violates Section 8(a)(1) of the Act.
Respondent contends that the rule is lawful in that it does not refer to Section 7 activity and the
fact that the rule “could” be interpreted to restrict such activity is an unreasonable construction.
Respondent notes that the Board, in Lutheran Heritage Village, supra at 647, has specifically
declined to take such an approach. Thus, because the rule prohibiting unauthorized departures
from the workplace and unapproved breaks cannot be found to be overbroad without
impermissibly “reading particular phrases in isolation” or “assuming improper interference with
employee rights” it cannot be construed as restrictive of Section 7 rights, and accordingly is
lawful. Id at 646.

In support of its contentions that the rule in question is unlawful, the General Counsel
relies, in part, on Mission Foods, 350 NLRB 336, 343 (2007). In that case, however, no
exceptions were filed to the administrative law judge’s finding that rules prohibiting “leaving
company premises without authorization” and "leaving assigned work area or ceasing work
without authorization” violated the Act. Id. at fn. 1. Thus, the judge’s finding, while affirmed by
the Board, cannot be cited as dispositive authority for finding the rule unlawful. See e.g. Trump

26 Parenthetically, | note that the foregoing evidence is a demonstration of the ambiguity and inherent
subjectivity of the rule itself.
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Marina, 354 NLRB No. 123, slip op. at 1 fn. 2 (2009); Saginaw Control & Engineering Inc., 339
NLRB 541 (2003).

The General Counsel further relies upon Crowne Plaza Hotel, 352 NLRB 382 (2008)
where the Board found that rules prohibiting employees from “leaving your work station without
authorization before the completion of your shift” and “walking off the job” were unlawful. In so
finding, it was noted that under well-settled Board law employees have the right to concertedly
refuse to work in protest over wages, hours or other working conditions. The Board concluded
that the rules in question were unlawfully overbroad because an employee would reasonably
read these rules as requiring management’s permission prior to engaging in such concerted,
protected activity, thereby “allowing management to abrogate the Section 7 right to engage in
such activity, or altogether prohibiting employees from exercising their Section 7 right to engage
in such protected concerted activities.” Id at 387 (footnotes and accompanying citations
omitted). However, the ongoing vitality of this decision has subsequently been called into
question by the Board. See 2 Sisters Food Group, supra, slip op. at 3 fn. 10, where the Board,
citing New Process Steel, L.P. v. NLRB, 130 S.Ct. 2635 (2010) and Hospital Pavia Perea, 355
NLRB No. 215. slip op. at 1 fn. 2 (2010) declined to rely upon Crowne Plaza Hotel, “a case
issued by two Board Members.”27

In arguing that the work rule in question is lawful, Respondent relies upon 2 Sisters Food
Group, supra, where the Board found rules prohibiting “leaving a department or plant during a
working shift without a supervisor’s permission” and “stopping work before the shift ends and
taking unauthorized breaks” were not impermissibly overbroad. Respondent argues that the rule
in question here is “virtually identical” and the same result should obtain. In concluding that such
rules were lawful, the Board found that the rules did not expressly restrict concerted action by
employees and, moreover, an employee would not reasonably construe them to prohibit walking
off the job. In so finding, the Board distinguished the situation presented in Labor Ready, Inc.
331 NLRB 1656, 1656 fn. 2 (2000) where the Board held that a rule prohibiting “walk[ing] off the
job” was unlawfully overbroad because employees would reasonably understand such a rule to
prohibit Section 7 activity, such as a strike, given the common use of the term “walk out” as a
synonym for a strike.

In agreement with Respondent, | find the Board’s decision in 2 Sisters suggests that the
challenged rule is not unlawfully overbroad. Like the rules found to be lawful in 2 Sisters, the
rule at issue here prohibits leaving the facility or assigned work place during work hours (other
than during breaks and meal periods) without permission. The Board has found that such
language does not suggest an express or implied prohibition on a protected work stoppage or
other conduct falling within the ambit of Section 7. Accordingly, | find that Respondent’s rule
prohibiting employees from “ [Ijeaving the Company or assigned work place other than breaks
and meal periods during working hours without permission from a supervisor or other person
authorized to grant permission” is not violative of Section 8(a)(1) of the Act and recommend that
this allegation of the complaint be dismissed.

7. The standard Board remedy is appropriate and warranted

Respondent argues that even if it is found to have discharged Kish in violation of Section
8(a)(1), a make-whole remedy consisting of back pay is barred by Section 10(c) of the Act.28 In

27 |n this regard, | note that Mission Foods, relied upon by the General Counsel, was also a decision
issued by two Board members.

28 Respondent appears to be under the impression that the General Counsel is seeking back pay but
Continued
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support of this argument, Respondent contends that the record shows that the decision to
discharge Kish was based in its entirety on her behavior during the February 10 disciplinary
meeting, and although there is disagreement on what transpired at that meeting, it is not alleged
nor can it be found that Kish did anything of a concerted, protected nature at that time. Thus,
Kish was terminated for “cause” and a backpay remedy is foreclosed. In support of these
contentions, Respondent relies upon Taracorp Industries, 273 NLRB 221, 222 (1984)(“[A]n
employee disciplined or discharged for misconduct or any other nondiscriminatory reason is not
entitled to reinstatement or backpay even though the employee’s Section 7 rights may have
been violated by the employer in a context unrelated to the discharge or discipline”); Anheuser-
Busch, Inc., 351 NLRB 644, 647 (2007)(“Since the discipline imposed here was not imposed for
a prohibited reason, it was ‘for cause.” Accordingly Section 10(c) precludes the Board from
granting a make whole remedy. . .”)

The weight of the evidence runs contrary to Respondent’s characterization of events. As
noted above, Petersen testified that Kish’s prior incidents had an effect in the decision to
discharge her. This is reflected in his February 4 email where he is on record as supporting the
termination decision. Elsewhere in its post hearing brief, Respondent appears to argue that a
prior history of “comparable misconduct” contributed to the decision to discharge Kish; and |
note that Respondent devoted a considerable portion of the trial and its brief documenting such
alleged misconduct.

Finally, as discussed above, | have found based upon the record as a whole that Kish’s
protected, concerted emails played a significant role in the decision to discharge her and
Respondent has not been able to show by a preponderance of the credible and otherwise
reliable evidence that she would have been discharged notwithstanding this conduct.
Alternatively, the record shows that Kish was unlawfully discharged pursuant to an overbroad
work rule for conduct which implicates the protections of Section 7 of the Act. Accordingly, it
cannot be said that her discharge was for cause. Therefore, the Board’s traditional remedy of
reinstatement and backpay is an appropriate one.

Conclusions of Law
1. By maintaining a work rule prohibiting “[IJnappropriate behavior while on Company
property,” Respondent has engaged in unfair labor practices within the meaning of Section
8(a)(1) of the Act.
2. By discharging Virginia Kish because of her concerted, protected activities and
pursuant to the work rule described above, Respondent has engaged in unfair labor practices

within the meaning of Section 8(a)(1) of the Act.

3. The unfair labor practices described above affect commerce within the meaning of
and Section 2(6) and (7) of the Act.

Remedy

Having found that the Respondent has engaged in certain unfair labor practices, | find
that it must be ordered to cease and desist and to take certain affirmative action designed to

not reinstatement for Kish; however, the complaint does not so indicate and there is no indication in the
record that this is the case.

36



10

15

20

25

30

35

40

45

50

JD(NY)—-20-12

effectuate the policies of the Act. Having found that Respondent violated Section 8(a)(1) by
maintaining a work rule prohibiting “[ijnappropriate behavior while on Company property,” |
recommend that Respondent be ordered to revise or rescind such rule. Having discriminatorily
discharged Kish, Respondent must offer her reinstatement and make her whole for any loss of
earnings and other benefits. Respondent shall also be directed to expunge Kish’s record from
any reference to her discharge and notify her in writing that this has been done, and that her
discharge will not be used against her in any way. Backpay shall be computed in accordance
with F. W. Woolworth Co., 90 NLRB 289 (1950), with interest at the rate prescribed in New
Horizons for the Retarded, 283 NLRB 1173 (1987), compounded daily as prescribed in
Kentucky River Medical Center, 356 NLRB No. 8 (2010), enf. denied on other grounds sub
nom., Jackson Hospital Corp. v. NLRB, 647 F.3d 1137 (D.C. Cir 2011).

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended?2®

ORDER

The Respondent, Hitachi Capital America Corp. its officers, agents, successors, and
assigns, shall

1. Cease and desist from

(a) Maintaining or enforcing a work rule that prohibits “[ijnappropriate behavior while on
Company property.”

(b) Discharging employees because they engage in concerted, protected activities or
because they violate the rule described above.

(c) In any like or related manner interfering with, restraining or coercing employees in the
exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act

(a) Within 14 days of the Board’s order, revise or rescind the rule prohibiting
“[ilnappropriate behavior while on Company property.”

(b) Within 14 days from the date of the Board’s Order, offer Virginia Kish full
reinstatement to her former job or, if that job no longer exists, to a substantially equivalent
position, without prejudice to her seniority or any other rights or privileges previously enjoyed.

(c) Make Virginia Kish whole for any loss of earnings and other benefits suffered as a
result of the discrimination against her, in the manner set forth in the remedy section of this
decision.

(d) Within 14 days from the date of the Board’s Order, remove from its files any
reference to the unlawful discharge and within 3 days thereafter notify Kish in writing that this
has been done and that the discharge will not be used against her in any way.

29 If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed waived for all purposes.
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(e) Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the
Board or its agents, all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order.

(f) Within 14 days after service by the Region, post at its facility in Norwalk, Connecticut
copies of the attached notice marked “Appendix.”30 Copies of the notice, on forms provided by
the Regional Director for Region 34 after being signed by the Respondent’s authorized
representative, shall be posted by the Respondent and maintained for 60 consecutive days in
conspicuous places including all places where notices to employees are customarily posted.
Reasonable steps shall be taken by the Respondent to ensure that the notices are not altered,
defaced, or covered by any other material. In the event that, during the pendency of these
proceedings, the Respondent has gone out of business or closed the facility involved in these
proceedings, the Respondent shall duplicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed by the Respondent at any time since
February 10, 2011.

(g) Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
the Respondent has taken to comply.

Dated, Washington, D.C. July 11, 2012

Mindy E. Landow
Administrative Law Judge

30 |f this Order is enforced by a judgment of a United States court of appeals, the words in the notice
reading “Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations
Board.”

38



JD(NY)—20-12

APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has ordered us to post and obey this
Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT maintain or enforce a work rule that prohibits “inappropriate behavior while on Company property.”

WE WILL NOT discharge you because you engage in concerted, protected activities or because they violate the rule
described above.

WE WILL NOT in any like or related manner interfere with, restrain or coerce you in the exercise of the rights guaranteed to
you by Section 7 of the Act.

WE WILL within 14 days of the Board’s order, revise or rescind the rule prohibiting “inappropriate behavior while on
Company property.”

WE WILL within 14 days of the Board'’s order offer Virginia Kish full reinstatement to her former job or, if that job no longer
exists, to a substantially equivalent position, without prejudice to her seniority or any other rights or privileges previously
enjoyed.

WE WILL within 14 days of the Board’s order make Virginia Kish whole for any loss of earnings and other benefits suffered
as a result of the discrimination against her.

WE WILL within 14 days of the Board’s order remove from our files any reference to the unlawful discharge and within 3
days thereafter notify Virginia Kish in writing that this has been done and that the discharge will not be used against her in
any way.

HITACHI CAPITAL AMERICA CORP.

(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under the Act
and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s Regional Office set
forth below. You may also obtain information from the Board’s website: www.nlirb.gov.
A.A. Ribicoff Federal Building
450 Main Street, Suite 410
Hartford, Connecticut 06103-3022
Hours: 8:30 a.m. to 5 p.m.
860-240-3522.
THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S
COMPLIANCE OFFICER, 860-240-3006


http://www.nlrb.gov/
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