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SUBJECT: ARBITRATION DEFERRAL POLICY UNDER COLLYER ASSOTIRNS e A G

The sbtached memorandum is intended to provide guidelines
for regional office handling of Section 8(a)(5) charges affected by
the arbitration deferral policy announced by the Board in Collyer
Insulated Wire, 192 NLRB No. 150, 77 LRRM 1931.
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ARBITRATIOGHN DEFERRAL

POLICY URNDER COLLYEAR

ENTRODUCTLON

With the Poard's enunciabticn of & new arbltration deferral
potley dn Collyer Insulated Wire, 192 NLRE No, 150, a significant pro-
portion of the ©(a)(5) charges filed in the regional offices may be
affected by a contractual obligation to arbltrate. Achievement of uni-
formity and the efficaclious handling of these cases will be promoted by
the development and consistent application of criteria for identification
of cases Lo which the Collyer policy is applicable and by the formulation
of explicit procedures for the handliing of these cases. The lnstructions
which follow are intended to serve this function during a periocd in wihich
the Board is delineating and defining further the full scope of its arbi-
tration deferral policies.

It ig c¢lear, however, that issues will arise for which the
Board's decisiong and these instructions wilil provide no clear guldance.
Such cases should be submitted to Washington for advice and will provide
a basis for further reviev and refinement of these instructions.

General ceabe handling conslderations;

The Collyer decision does not attempt to define the reach of
the Bosrd's new aeferral policy nor to set out the edministrative pro-
cedures for its implementation; the Board itself recognized its deci-
sicn as "a developmental step in the Board's treatment of these problems
« +» " S0, at least in the short run, the administration of this poliecy
can only proceed on the basis of deductions and inferences drawn from
the circumstances upon wnich the Board relied in the Collyer case and

the incroporated Sehlitz decision.

As one long interested in the development and refinement of
labor relstions policles and practices which are conducive to the
expeditious and privete settlement of industrial disputes, I much favor
the Board's deferral to the arbitral process to the broadest extent
consonant with the objectives of the Sitatute. But in formulating field
instructions for the lmplementation of the Board's Collyer decision I
must, ag General Counsel of the Board, also consider the generality of
the terms in which the Board annocunced this new deferrsl policy and the
absence of clear predictability of the Board decisions which will foilow
this "developmental step.”" These considerations and the finality which
attends my dismissal of charges in the exercise of my authority under
Section 3(d) of the Act persuasde me that in cases raising significant
questions about the applicabllity of the Collyer policy the preferred
course 18 to allow access to the Board for the suthoritative resolution
of these questions through Board adjudication and decision.

(1



"] RCUMSTANCES" RELEVANT 7O DEFERRAL
UNDER THE COLLYER POLICY

1 Character 0f The bispute

(A) Type of violabious lnvolved

The Collver policy of deferrad for arbitration will be applied
only to disputes involving alleged refusals to bargain violative of
gection 6(a)(5) of the Act and nobt 10 charges alleying violations of
siher sections of the Act. 1/ Analogous 8(1)(3) violations 2/ in which
the circumstances of the digpuﬁe mignt meet the Collyer requirements
for deferral should be submitted to Washington for advice.

A charging party's gratuitous ilnclusion of an 8(a){3) alleyation
which investipgation does not substantiate in a charge sounding prin-
cipally in Bection 8(a)(5) would not preclude deferral after dismissal
of the 8(a)(3) aliegation.

(B) The contractual origin of the dispube

Otherwise meritorious 8{a)(5) cuarges should be deferred for
erbitration 1f & reasonable construction §/ of the substantive pro-
visions of tne agreement between the parties (other than the pyrievance

g/ The compiaint in the Collyer case alleged the viclation of Section
8(n)(5) and the principael opinion of the Board made no reference,
even by indirection, to the applicabllity of itus deferral policy
to &(a)(3) violations. Thus, the principal opinion failed eithber
o endorse or reject Mewber Brown's express contention that the
Board's arbitration deferral policy ghould be applied to Section
8(a)(3) and 8(a) (1) viclations as well as 8(a)(5) viclations.

Tn the more recent decision of Pulse-Whisenhunt Funeral Homes, lnc.,
195 NLRB No. 20, Chairman Milier and Member Kennedy, in refusing
deferral on anobher ground, found it unnecessary to "reach the ques-
tion, nob yet resolved Dy the Board, whether and in what circum-
stances the principles relied on in Collver may be applicable to
alleged violations of Section 8(a)(37."

2/ E.g., Westgate Painting and Decorating Corp., 186 NLRB Ho. 1hO;
Rochester Telephone Corp., 7Ol NLRB No. 1ldb.

3/ Where tne eesserted constructlon of the contract 13 plainly correct,

™  and %he disputed conduct was therefore privileged by the contract
{and, of course, where the charge lacks merit even ln the absence of
the contract defense), the charge would be dismissed, leaving no
question of deferral for consideration. Conversely, where the dis-
puted conduct would stherwise violate the Act and the asserted
construction of the coantract interposed &s & defense to the charge
is pleinly insubstantial or unreasonable, the dispute would not be
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and arbliration pr@viﬁiané} would preciude a findin that the dispubted
conduct violated bthe Acl. E/ Accordingly, deferral would be appro-
priste, apsuming other reguirements for deferral are meis

we in A dispute over wa,@s, hours or other working
conditions which are, by a reasonable conatructlion
of bhe contract, covered by substantive provisions
which refer to these condltions;

-- in a dispute to which a management prerogative or
a "zipper" clause iB, by & repsonable construction,
applicable even though this clause does not contain
any explicit reference to the subject matter of the
dispute and even though application of this clause
might depend on evidence exiraneous to the contract,
such as the past practices of the parties and the

3/ {continued) considered to be in Tact contractual in origin; tnere-
fore deferral would not be warranted and complaint would issue.

Tn eciting the reference in The Sehlitz case to employer action
"ot patently erroneous” and based on & substantial claim of con-
tractual privilege” and %o "a ressonable claim ngsert@§7 in good
faith» the Board seemed tO contemplate a contract claim which was
neither so compelling as to preclude any conflicting construction
or so unconvincing as to suggest bad faitn on the part of 1ts pro-
ponent.

Mermber Brown in a similer vein, said, "The Board should not
defer where the dispute is not covered by the contract and, therefore,
involves the acquisition of new rights. 1 would reach & differenct
result where the contract 1s ambiguous. In such & case & party may
be exercising an accrued right, and the party's action might be
justified by the ultimate interpretation of the contract. Thus, I
would defer where a good-faith dispute over tue interpretation or
application of & contract exists. . . ." (Emphasis added, footnotes
omitted)

44/ The Board referred to the contractusl origln of the dippute in the

- Collyer case in various wayse. Thus, the dispute was seen to be
essentially a dispute over the terms and meaning of the contract.”
The dispute "in its entirety arises from the contract between the
parties and from the parties'rel&tionship under the contract.” And
" [T7he contract and its meaning in present circumstances lie at the
center of the dispute.” But perhaps the contractual element of such
a dispute was more explicitly identified by the Board when it stated
that the gquestion of deferral arises "only when a set of facts may
present not only an glleged violation of the Act but also an alleged
breach of the collective bargeining agreement subject to arbitration.”
And in enumerating the factors favoring deferral, the Board sald that
in the Collyer dispute, which was one eminently suited for resolution
by arbitration, "the Act and its policies become involved only if it

is determined that the agreement between the parties, examined in
light of the negotiating history and the practices of the parties
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bargaining history. 5/
neferral would not be appropriate:

-- in a dispute over the basic obligation or willinpgness
of the employer to recognize the union; 6/

-« in a dispute in which there is substantial question as
to the existence of the coniract as a whole at the
time the dispute arose, e.g., where there 1s substantial
question whether the contract had been agreed to or had
been extended or had automatically renewed; 7/

«= in a dispute which does not involve a construction of
the terms and meaning of any substantive contraci pro-
vision but which is nevertheless arbitrable pursuant
to a provision making all disputes between the parties
arbitrable during the term of the ¢ontract (See (F),
below, with respect to submission to Washington for advice
in certain special areas.);

-~ in a dispute involving the practices of the partiles which
are not covered by the contract and which are not subject
to an alleged union waiver of bargalning rights which is
embodied in the contract,

&/ (continued) thereaunder, did not sanction Respondent's right to make
the disputed changes . . ." '

In sum, the Board seems to have been referring to a dispute in
which issues of substantive contract interpretation would have to be
resolved against the respondent as a prerequisite to finding that the
disputed conduct violated the Act.

5/ That the Board contemplated the application of deferral policy where
evidence extraneous to the contract is relevant to its construction
is indicated by tne Board's reference to arbitral interpretation of
the Collyer contract "in light of its negotiating history and the
practices of the parties thereunder . . " And one of the issues
raised by the Employer's action in the Collyer case included, as the
Board framed this issue, the extent to which the more overt contract
issues 'may be affected by the long course of dealing between the
parties.”

6/ E.g., yilliam J. Buros international Detective Agency, 182 NLRE No. 50,
Ranch-Way, Inc., 183 NLRB No. 116,
7/ BE.g., William J. Burns International Detective Apency, supra; The

Crescent Bed Company, Inc., 157 NLRB 296; Associated Building Con-~
tractors of Evansvilie, Inc., 143 NLRB 678.

The Collyer policy of deferral having been predicated upon
the contractual undertaking to arbitrate, the requisite basis for
deferral would be lacking where there is substantial doubt as to
the existence of the contract as a whole, or the arbitration pro-
visions thereof. Cf. Hilton-Davis Chemical Co., 185 NLRB No. 58;
Taft Broadeasting Co., 185 NLRB No. 68.
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1o the depree it is possible Lo define and ldentify separatle
disputes, deferral policy should be applied on a "per dispute” basis.
Thus, whers B COATEe alleges dispubtes OVer wore than one subject matter
and the dispute over one of these matters meets the Collyer criteria
and that dispubte can be fairly viewed as separable from the remaining
allepations of the charge, further action on the allepations pertainlng
to that dispube would be deferred for erbitration 8/ unless the re-
meining allegations of the charye would preclude deferral.

(¢) Disputes lnvolving alleped enmity toward employee or
nnion Tignts under the Act 9/

Unfeir labor practice charges should not be deferred for arbi-
tration where:

- there is credible evidence that the disputed conduct
alleged to have violated Sectlon &{a) (9) was not
mobivated by legitimate business oY ecopomic coli-
siderations and that the purported claim of contract
privilege was intended to justify or conceal an effort
to undermine the union. 10/ (Where, absent actual
anbiunion motivation, the disputed conduct nevertheless
had the inherent effect of undermining the union, the
matter should be submitted for advice. CI. N,L.BR.B. v,
Great Dane Trailers, Inc., 368 U.8. 26 (196777 -

-~ the disputed conduct, Lif unlawful, constituted a vie-
iation of Section 8{a)(3) and/or Section 8(a)(2) as
well as Section 8(a)(5), e.s. an employer's recognition
of & rival union while contractually obligated to
recognize and bargain with an ipcumbent bargaining
repreeentﬁtive_(Whexe a determination of whether the
employer violated Section 8{a){(3) or is obligated to
reinstate alleged unfair labor practice strikers 1is
dependent on whether the disputed conduct violated
Section 8(a){5), the natter should be submitted for
advice, TFor example, a dispubte over an employer's
alleged unilateral change of & working condition in
breach of the bargaining agreement where the employer
discharged employees who sBtruck to protest the alleged
unilateral change,sheulﬁ ve submitted for edvice);

¢+, The Crescent Bed Co., Bupra.

The Toard relied in Collyer on the fact that "no claim is made of
enmity by Respondent %o employees' exercise of protected rights.”

And in the part of the Schlitz case quoted by the Board the situation
was characterized as "wnolly devoid of unlawful conduct or aggravated
circumstances of any kind" and the alleged unilateral action there
"wes not desipgned to undermine the Union."

}g/ Whether the employer discussed or offered to discuss a disputed
change in working conditions before effectuating the change should

pe considered relevant to a determination of the employer's motl-
vation in making the change. See (H), below.

ole
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-« glthough the disputed conduct iteelf would warrant
deferral, there is credible evidence of other suibw
stentially related conduct violative of SHections
8(a)(3) or (1) or conduct viclative of Section 8(a)(5)
which evidences emplover rejection of statutory col-
lective bargaining obligations.

As noted above, s charging perby's gratuitous inclusion of an
8(s)(3) allegation which investigation does not substantiate in a
charge sounding principaily in Section &(a)(5) would not preclude
deferral alfter dismissal of the 8{a)(3) charge.

(D) Respondent's willingpess to arbitrate

Unfair labor prectice charges will not be deferred for arbi-
tration unless, at the time deferral of the charge is vpeing considered,
the respondent is willing to submit the dispute to arbltration not-
withstending either the expiration of any time limits the contract
may contain on the f£iling and processing of the dispute through the
grievance and arbitration procedures %&/ or the explration of the con-
tract containing the arbitration procedure which was in effect when

}}/ Apparently important to the Board's decision in the Collyer case
was the fact that the Reapondent "has credibly asserted its willing-
ness to resort to arbitration . . . But the majority opinion
does nobt make clear whether the time limitations of the cootract
governing the filing for grievence-arbitration proceedings bear any
relationship to the requirement that the respondent be willing to
arbltrate the dispute.

The Board retained Jjurisdiction over the dispute in Collyer --
rather then dismissing the complaint "outright” -- in part because
of the contrary state of the law &% the time the dispute arose.
This might suggest the possibility that in the future, when parties
are presumed to know their obligatione under the Collyer policy,
the Board will dismiss "outrignt" where the charging party has
allowed the time limits to expire without filing for arbitration.
At best, however, this possibility was considered speculative.

On the other hand, dissenting Member Fanning stated that
“gpe time limits . . . bave passed . . ." and for this reason he
asserted that by compelling the arbitration of a grievance no longer
contractuslly arbitrable, the majority disposition of the case
"yerges on the practice of compulsory arbitration.” The majority
opinion rejects this contention, saying that it was "merely giving
rull effect" to the arbitration agreement between the parties, but
making no mention of the arvitration time limits of the contract
on which Member Fanning based his contention.

It thus appeers that the majority of the Board considered the
question of time limits on the filing of grievances to have been
irrelevant to its decision. It was enough for the Board's purpose
that the respondent was willlng to arbitrate despite any tinme

limitations contained in_the contract. So viewed the Board's
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the dispute arose, 12/

Respondent's assertion of its willingness to submit the
metter to arbitration need not be formslized or pguaranteed in any
particular manner. But if the region decides to defer action on the
charge, the regilon should, in the confirming letter of deferral,
express 1ts understanding of the respondent's willingness to arbitrate
the dispute notwithstanding any contractual time bers or expiration
of the contract and its understanding of the respondent's intention
not to contend sgainst the arbitrability of the dispute before the
arbitrator or to otherwise obstruct resolution of the dispute through
srbitration.

(E) Good faith in the assertion of a contract clalm or the
willingness to arbitrate

An employer's witbholding or falling to assert a claim of con-
tract privilege until a charge is filed and is under investigation
yould not, stending alone, establish that the claim is being asserted
in bad faith. gﬁ/ However, where an employer first asserts a contract
claim or ite willingness to arbitrate after complaint issues or where
the employer earlier rejected or obstructed timely and appropriate
anion efforts to resolve the dispute through the grievance-~arbitration
procedures of the contract, tae question of whether the employer's
asserted willingness to arbitrate an asserted contract claim should bhe
considered belated and in bad faith should be submitted to Washington
for advice,.

11/ {continued) decision indicates that a party which seeks deferral
of & charge for arbitratlon must be willing to waive any arbi-
tration time limitations which the contract may contain,

12/ In the Collyer case itself the contract under which the dispute
arose expired more than a month before the Board's decision issued.

}i/ The Board in the Schlitz discussion twice referred to the respon-
dent's good faith, first,as to respondent's assertion of a rea-
sonable claim and,second,as to its bellef in its contract right
at the time it effected the unilateral change. And the Board
characterized the respondent as "the party which in fact desires to
abide by the terms of its contract.” These statements support &
view that an employer's undue delay in its sssertion of a claim of
contractual right is to some extent relevant to a determination
whetier the c¢laim is asserted in good faith.

It could be argued that an employer's withholding a claim of
contract privilege untll the charge ig filed indicates either that
the employer did not in fact act in reliance on the contract and
the dispute was therefore not contractual in origin or that the
employer deliberately withheld its ¢laim in order to avoid resolution
of the dispute tbrough the contract grievance machinery. The Board's
decision in the Schlitz case lends some support to this argument.
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(F) Disputes over special subject matters

Not suitable for deferral are disputes over a contractual
obligation to Include in an existing bargaining unit new facilities
or operations acquired by the employer. 14/

Disputes over a union's request for information relevant
and necessary to its evaluation and processing of grievances, even
though arbitrable under the particular bargaining agreement, should
not be deferred for arbitration. 15/ However,ininstances in which
the underlying grievance is already pefore an arbitrator, the
question of deferral of the dispute over the request for information
should be submitted to Washington for advice.

Cases involviang (1) an obligation to resort to arbitration
to establish terms and condition of employment, i.e., "interest"
arbitration as distinguished from “grievance' or "rights" arbltration,
(2) a requirement to resoive by arbitration disputes over the obliga-
tion during the contract term to negotiate on a particular subject,
and (3) disputed employer action resulting in substantial or total
elimination of the bargaining unit, should also be submitted for advice,

{(G) Skills required in the resolution of the dispute

Tf deferral 1% otherwise appropriate, a dispute should
be deferred for arbitration even though the resolution of the dispute
may not involve the "special skill and expertise" which an arbitrator
might possess. 16/

13/ (continued) However, the facts of the Collyer case itself mili~
tate against this argument. Nothing in that case indicates that
during the development of the dispute respondent asserted any
claim of contract right; in the letter respondent sent to the
union after several meetings with the union setting out its posi-
tion on the most significant of the disputed changes, respondent
asserted no claim that the change was privileged by the contract.

iﬁ/ Member Browi, whose CONCUTTENCEe Was Necessary to the majority de-

cision in Collver, expressed reservations about surrendering unit
determinations to private parties. His reservations would probably
include questions of accretion to the bargaining unit, even though
the parties had resolved the gquestion by executory agreement,

The Court's decision in N,L.R.B. v, Acme Industrial Co., 385 U,S. 432,

64 LRRM 2069, was believed to weigh against deferral for arbitration

in disputes over a union's request for grievance information,

An employer's denial to a union of information relevant to
grievance processing might also be viewed as precluding the "quick
and fair means' the Board referred to for resolving disputes and
as evidencing a purpose on the part of an employer to obstruct the
efficient working of the arbitral process.
léj While the Board said, " « . . . disputes such as these can better be

resolved by arbitrators with special skill and experience in deciding

matters arising under established bargaining relationships . . .y

the Board seems to have been describing an advantage of, rather than

},.,.J
[%
T
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(H} Respondent's offer to discuss g disputed change in working
copdltions vefore effectuaticn

An employer's failure to discuss, or to offer to discuss, a
disputed change in working conditions before or after effectuating 1% EI/
does not necessarily preclude deferral of a resulting charge for
arbitration. &ﬁ/

IT Contract Provisions Concernin; the Resolution of Dispubtes

(A) Requirement that the contract procedures for the resolution
of disputes constitute "arbitration’

Unfeir labor practice charyges will not be deferred for arbi-
tration unless the spplicable contract procedures for the resclution of
dlsputes provides for "arbltration.” In determining whether the person,
persons or body provided in the contract for the last-stare resolution
of the dispute are arbitrators or arbitral bodies, and that the contract
therefore provides for "arbltration”, the criterla for this determination

16/ {continued) = condltion precedent to, deferral for arbitration.
While the Board may have seen "disputes such as these" as parti-
cularly suited to the special skills of arbitrators, the Board
does not suggest, and it would be anamolous to infer, that the
simplicity of the issues involved in the dispute would welpgh in
favor of Board assertion of jurisdictilon.

17/ An employer's having discussed or offered to discuss such a
change may bear on a determivation of the employer's motlivation
in making the change, as well as on whether the employer made the
change unilaterally. The fact thai the employer discussed or
offered to discuss the change would not, of course, bear on the
question whether the change constituted & midterm contract modi-
fication within the mesning of Section &(d).

18/ In the Schlitz case the Board did cite Respondent's havin, "offered
o discuss the entire matter with the Unlon prior to tsking such
actlon." As that case involved an alleyed modification of the con-
tract in violation of Section 8{d)--to which an offer to dlscuss
the chanpge would not have been relevaent--it appears that the Board
congidered the offer relevant to the deferral gquestion alone.

However, in Collyer the trial examiner found, and the Board
noted, that one of the disputed changes In working conditions found
unlawful by the examiner had been discussed with the union, but the
other "had not been made the subject of bargaining between the union
and the employer." Nevertheless, the Board drew no distinction
between the two changes made by Respondent in deferring the case
for arbitration. It would seem, therefore, that the Board dces
not consider a respondent's failure to discuss an allegedly unlawful
change with the union a bar to deferral of the dispute for arbi-
tration.

(9



which nave been developed by the Board in the application of the
Sgielberg igf policy should be employed. Thus, the absancs ol &
neutral member on a bipartite panel would not necessarily preciude
deferral. 20/ Bub where, in addition, it appears that all members
of the bipartite panel are or would be arrayed in interest against
the charging party, deferral would not be appropriate. g&/

(B) IExelusivity of arbitration as the means of resolving the

disgute

An unfalr labor practice charge will not be deferred for arbile
tration under the Collyer policy unless the contract provides that the
procedures culminating in binding arbitration shall be the exclusive
means for sebtlement of the dispute underlying the charge. Arbi-
tration is to be consldered "exclusive" if the contract which nakes
arbltration of the dispute in guestion available to the charging
party gg/ also prohiblits the charging party's resort o any aeans
other Than the contract grievance-arbitration procedures for resolution
of a covered dispute. 23/

Spieiberg Manufacturing Co., 112 NLRB 1000.

Penver-Chicare Lrucking Co., 132 NIRB 1416; Modern Motor Express,
Tne., 149 NIRBIS07. The Board's reference in Tulsa~Whisenhunt
Funeral Homes, Inc., 195 NLRB No. 20, n. 1, to 'a forum of third
parties" was not deemed sufficient to infer Board rejection of
the relevance of the Denver-Chicapo principle o the Collyer
deferral policy.

Roadway Bxpress, Inc., 145 NIRB 513; Youngstown Cartage Co., 146
HIRB 305.-

To be considered "exclusive," the contractual grievance-arbitration
procedures must, of course, perumit the initiatlon of grievances
and must compel the arbitration of unresolved grievances at the
unilateral instaence of the charging party.

Althoush a contract may give only an individual employee or
sroup of employees the right to present arbitrable prievances, arbi-
tration shall nevertheless be deemed available bo the union in a
particular dispute if the disputed action of the employer is pre-
judicial to the interests of individual employees, I tne disputed
action is prejudicial to the interest of the union alone, and not 4o
the interests of individual employees (as in a unilateral improve-
ment of a term or condition of employmeat), and the contract pro-
vides for the filing of arbitrable prievances only by employees,
the matter should be submitted Lo Washington for advice.
gé/ In the Collver case the contract provided that all disputes arising
under the contract "shall be settled and determined solely and exclu-
sively by the conciliation and arbitration procedures . . ." and
the Board found that "the partles intended to make the grisvance
and arbitration machinery the exclusive forum for resolv.n. con-
tract disputes.” And in rejectin, the "compulsory arbitration”
contention of Member fFanning, the Board asserted that it was merely
glving effect to "voluntary apreements to submit all such disputes

7
20
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Exclusivity of the arbitration provisions of the contract
will be determined on the basis of the grievance-arbitration pro-
vigsions of the contract and the falr inferences drawn from thesc
provisions wnich wake it reasonably clear thet the parties intended
that as to covered disputes the charging party is proscribed from
imposing it e position in the dispute on the respondent through any
means other than the grievance and erbitration procedures.

While exciusivity of the arbitration provislons may be
expressly stated in the contract, as in the Collyer case, it may also
be Implied by the imperative or cateporical tenor of the provision
for the submission of dlsputes to arbitration {e.g., "Disputes shall
« « " "All dispubes will be . . ." "Disputes must be . . .") in
conjunction with the fact that the result of the arbltration 1s nade
final and binding on the parties. gﬁ/ Arbitration agreements having

gg/ {continued] to arbitration rather than permltiling such agreements
to be sidestepped and permltting the substitubion of our processes,
a forus not contemplated by their own agreement.” Meumber Brown,
in concurring in deferral to the arbitration agreement, expressed
the view that Federel labor policy reguires that parties resolve
thelir differences "through their own agreed-upon methods where, as
in the instant case, thelr agreewent provides that 'All guestions,
disputes, or controversies under this Agreement shall be settled
and determined solely and exclusively by the conciliation and arbi-

tration procedures provided in this agreement.'" (See also the
discussion of Tulsa-Whisenhunt Funeral Homes, Inc., in footnote 2k,
below)

Of some relevance, however, may be the fact that in the Schlitz
decision, which was extensively examined and relied on by the Board,
it does not appear whether the contract limited the parties to the
grievance~grbitration procedures for the resolution of their dis-
putes. And the recital in Collyer of the "circumstances of this
cagse /whiclf weigh heavily in favor of deferral," contains no mention
of the "exclusivity" of the arbitration provisions of the contract.

Were the Board to subsegquently decide, in the further develop-
ment of its arbitration policy, or make clear, that the mere availl-
ability to the charging party of binding arbvitration would warrant
deferral to the arbitration agreement, no change in the procedures
set out in this memorandum would be required except to substitute
a reguirement of "avallability" of arbitration for the present
requirement of "exclusivity."

24/ 1In Local 174, Teaumsters v. Lucas Flour Co., 369 U.S. 95, the con-
tract provided that differences between the parties "shall be sub-
mitted" to arbitration which shall be "binding,” but it d4did not
expressly provide that arbitratlion was to be the exclusive method
for the settlement of disputes between the parties. In ruling that
a strike over a dispute violated this contract, notwithestanding the
sbsence of an express no-strike clause, the Court relied on a doctrine
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thepe "Lucas Flour" elements are therefore to be treated for deferral
purposes 86 if they expressly provided that arbitration shall be the
exclusive method for resolution of contract disputes between the parties. 25/

(¢) Encompassment of the dispute by the arbitration provisions

To warrant deferral the dispute underlying the unfair labor
practice charge must be encompassed by the arbvltration provisions of
+he contract; that is, the subject matber of the dispute under cob-
sideration must be included in the subjects which the contract makes
arbltrable. 26/ This determination nust be based on the language of
the agreement and the inferences which may be fairly drawn from this
language. 1t 1s not necessary that these provisions encompass all
potential disputes arising under the conuract; it is enough that the

24/ {continued) appiled by lower courts to disputes which "a collective
bargaining agreewent provides shall be settled exclusively and
finally by compulsory arbitration . . .” (empha§§§"§§a€E71

in the Collyer decislon the Board referred several times to
the contractuai obligation of the parties Lo submit their disputes
to arbitration. In contrast, the conbract in Tulsa-Whisenhunt
Tunersl Homes, Inc., suprs, provided for arbitration only upon
The mutual assent of the parties. Chairmen Miller and Member
Kennedy in explaining their refusal to defer, pointed out that in
Collyer "the decision to defer to that arbitral process rested in
suibstantial part on our conclusion that ‘the contract between ‘the
Respondent and the Union unquestionably obligates each party to
submit to arbltration any dispute arising under the contract and

 binds both parties to the result thereof.,'”

gi/ TIn a conbract which makes arbitration mvailable to the charging party
put which does not prohibit the charging party's resort to other
means for resolving the dispute (i.e., it does not expressly provide
that arbitration shall be the exclusive means for resolving disputes
and does not provide that "all disputes shall be submitted to arbi-
tration" or the like), the arbitration procedures would not be con-
sidered "exclusive" and would not warrant deferral, While such a

contract may gusrantee the availability of arbitration to the charging

party, that Tact would not warrant deferral; the Collyer policy of

jeferral is viewed as predicated not on the availability of arbitration

to the charging party, but on the charging party's having prospect~

ively and voluntarily obligated itself by contract to seek redress by
no means other than arbitration in contract disputes with the respon-

dent.
26/ See United Steelworkers of Americs V. Warrior and Gulf Navipgstion
™ Company 363 U.S. 57k, at 502, where the Supreme Court stated: For
aroibration is a matter of contract and a party cannot be required
to submit to arbitration any dispute which bhe has not sgreed so to
gubmit.”
Among the circumstances relied on by the Board in Collyer was
the fact that the srbitration clsuse was "unquestionaly broad enough
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particular dispute In guestion is encompassed by these provisions. 27/

The willingness of the respondent to arbitrate the digpute
in guestion or the expiration of the contractual time limits would not
be considered relevant to the determinatlion of whether the dispute is
encompassed by the arbitration provisions; the determination to be nade
is whether the parties have contractually undertaken to arbitrate the
kind of dispute which is the sublect of the unfalr labor practice charpe.

(D) The binding character of the arbitration procedure

Unfair labor practice charyes will not be deferred for arbitration
under Collyer polley if the arbltration provisions of the contract do
not make the results reached in such proceedings "binding” or "final and
binding" on the parties, §§/ The term "binding" is considered to refer
to & conbractual obligation to abide by the terms of the arbitration
award or decision, which obligation may be Inferred even in the absence
of the specific term "binding.” Contractusl reference to a party's
ripht to judicial review of an award (as well as 'case law" or statutory
right to such review) would not be considered inconsistent with a de-
terminetion that the award ls binding on the parties.

Comntracts which make mandatory or exclusive arbltration a pre-
requisite to the resort to obher means Tor resolution of a dispube,
most often strikes, should be submitied to Washington for advice.

(E) oObstacles to a quick and fair arbitral resolution of the

disgute

In cases in which a substantial claim is made that for pray-
matic, rather than formal contractual,reasons the arbitration pro-
cedures do not in facht afford the charplng party what the Board referred
to as a "quick and fair means" for resolving the dispute, the matter
should be submitted to Washington for advice. BSuch claims might be
predicated on a substantial number or backlog of pending arbitration
cases, the undue cost of these procedures and the relative disparity of
the {inancial resources available for this purpose to the disputants.

20/ {continued} to embrace this dispube.” While the term "un-
questionably” might suggest that a high degree of certainty
should be reguired in determining whether the dispute is em-
braced by the arbitration provisions, the Board's use of that
term was believed merely to reflect the particular facts of that

case.
27/ Cf. Hoffman Beverage Co., 163 NIRB 971; Morton Salt Co., 140
NIRB No. 32.

gé/ The basic premise of the Collyer decision--enforcement of voluntary
contractual undertskings to arbitrate contract disputes--could be
argued 0 warrant deferral for arbitratlon even theough 1t is not
binding on the parties. However, the contract in Collyer made the
arbitrator's decision "final and binding on the parties, a fact
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111  History of the Parties and Thelr Relationship

{A) The hisbtory of the barpaining between the parties

Deferral of an unfair labor practice charge for arbitration is
not, warranted in instances in which substantisl evidence demongtrates
that the relationship between the parties has not been "successful” and
"productive” and that the parties have not "mutually and voluntarily
resolved the conflicts which inhere in collective bargaining.” §§/

This determinetion of the quality of the relationship may be
based on unfair labor practice Tindings and settlements, gg/ Bection 301
suits, strikes and lockouts, as well as the arbitration experience
of the parties, including the willinpness with whicn the respondent has
carried out past arbibtration avards against 1t without fercin; the other
party to lepal process for the enforcement of sueh aswards. While this
evidence would not be limited to the Scetion 10(b) period of the charge,
the weight glven such evidence should be diwinisghed in direct relation
o the remoteness in bime of the conduct and by evidence of an inter-
vening improvement in the relationship. However, where a substantial
issue is raised concerning the guality of the relationship, the matter
should be submitbed to Washington for advice i1f deferral is dependent
upon the quallty of the relationship.

Where a dispute arises during the first conbract between the
parties and there has been little grievance and arbvitration experience
under that conbtract and noe history of bargaining between the parties in
any other unit, the matter should be submltted to Washington for sdvice

28/ (continued) mentioned by the Board in its discussion. And the con-
cept of arbitration to which the Bosrd referred throughout its
decigion seems +to aessume inmplicitly the obligation of the parties
to honor the arbitral result. Indeed, the word "resolve," which
the Board frequently used in varlous forms connotes & degree of
finality which only inheres in a binding arbitration award. OSee
also, Tulsa-Whisenhunt Funeral Homes, Inc., supra.

22/ In characterizing instances in which deferral is warranted the Board
spoke of "esteblished bargaining relationships" and described the
Collyer relationship as a "long and productive one in which the
parties "for 35 years, mutually and voluntarily resolved the confliicts
which inhere in collective bargaining.” In the Board's quotation
from the Schlitz case it was recounted that the parties had "an
unusually long established and successful bargaining relationship.”
Farlier in the Schlitz opinion the Board, in explaining its refusal
to exercise Jurlsdiction, pointed out testimony which disclosed
"many years of a satisfactory strike-free working relationship.”

gg/ As the decision concerning deferral for arbitration under the Collyer
policy 1s a matter of discretion with the Board, the Board may con-
sider clrcumstances, such as past settlements of unfair labor practice
charpes,in reaching this decision which would not be considered in
reaching an unfeir labor practice finding.
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if deferral is dependent upon the duration of the relationship., 31/
Such a dispute might exist where the employer succeeded to and
accepted the bargaining agreement of a predecessor employer.

() Employer emmity generally to employee exercise of riphts
guaranteed by the Act

peferral la not warranted where there is substantial evidence
of a history of employer violations of the Act of a kind which demon-
strates deliberate Interference with the right of employees to enpage
in protected concerted activity or which demonstrates deliberate re~-
jection of the principles and practices of collective bargaining which
are imposed by the Act, gg/ This evidence may include unfair labor
practice findings and settlements without regard to the limitation of
Section 10(b) but, again, the weight given this evidence should be
diminished in direct relation to its remoteness in time and to inter-
vening improvement in the relationsiip.

31/ The Board's discussion of the length and quality of the relation-
ship may well relate to the issue of whether or not arbitration is
likely, in fact, to settle the dispute. Thus, in submitting for advice
the question ralsed by the length or quality of the relationship
between the parties, the region should include any other available
evidence bearing on whether arbitration is likely to settie the
dispute.

32/ The Board pointed out in Collyer that, as in Schlitz, "no claim
is made of enmity of Respondent to employees' exercise of pro-
tected rights.”
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PROCEDURES FOR ADMINIDTRATIVE DEFEHBAL FUR
PRUSPECTIVE ARDITRATION

I Procedural Implications of the Collver decision

The Board dld not explicate 1ts views as to the manner in
which deferral policy should be administratively lmpelemented at
case handling stages prior to Board decision. However, the Board's
rationale and its comments about, and manner of, disposition of the
Collyer complaint are belleved to warrant adoption of the following
basic premises for the development of case handling procedures
applicable in cases in which the question of deferrsl for arbltration
is raised:

1. The question of deferral for arbltration,under the
Collyer policy, of a refusal to bargain charye will
not be considered or investipated unless either party
has raised wlth the other partyor the reglon the
question of whether the conduct alleged to violate
the Act was privileged by the collective bargalning
agreement or unless the merits of the charpe are
clearly dependent upon an interpretation of the con-
tract, whether or not any parbty has raised the question
of conbract privilege or deferral for arbitration.

2, If a charge pertains to a dispube to which the Collyer
policy of deferral for arbitration is applicable, Turther
proceedings on the charge will be deferred for a puitable
period to allow the parties an opportunity to resort to
the arbitral process.

3. If, after & charge has been so deferred, the charglng
party is responsible for the failure of the arvitral
process to function the charge will be dismissed.

i, 1If, after a charge has been so deferred, the respondent
is responsible for the failure of the parties to resort
to arbitration {and the dispute has not been otherwise
settled), the charge will be reactivated and processed
without regard to the contract arbitration procedures.

5. Wholly apart from the question of deferral for arbitration
under the Collyer policy, deferral of action on an unfair
labor pracbtice charpe will continue to be the appropriate
course under the Dubo policy where the prievance-arbltration
procedures of the contract are beiny actively pursued and
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it appears that the utilization of these procedures
stands & reasonable chance of setting the dispute to
rest. 33/

1T Initial Disposition of Charges

{A) Investigation and determination of the merits of the charpe

The reglon should consider whether to defer action on an

unfair labor practice charge for arbitration under the Collyer

. st omm—oers
policy only after the charge has been fully investipated and aiter
the region bas determined that deferral is not warranted under the
Dubo policy (see footnote 35, pelow), and that Collyer arbitration
deferrasl policy aslde, the charge would warrant issusace of & com-
plaint., During the investigabtion of the merits of the chbarge, Lhe
reglon may concurrently procure evidence bearing on the question of
deferral Ffor arbitration under the Collyer policy in order to avoid
the duplication of eifort and delay which would in some cased be
occasioned by the separate, successive investigation of these two
aspects of the charge. The region should nevertheless determine the
merits of the charge vefore considerlng deferrval of the charge for
arbitration under the Collyer policy and should dismiss charges waich
it rinds to be lacking in merit. 3k/

gé/ Appiicable to charges arising under other Sections of the Act, as
well as to 8(a)(5) charges--but most often applied %o Section
8(a)(3) charges, the Dubo policy was in 1967 referred to by then
Genersl Counsel Arnold Ordman &6 & practice of deferring action on
& charge when the "grievance-arbltration procedure is being actively
pursued . . . if 1% appears that there is a substantial likelihood
that the utilization of the procedure will set the dispute at rest.”

L% Ordman, Arbitration and the NIRB--a Second Look, Labor Relations

Yearbook~-1907, 197 at 202.

The "circumstances" and procedures treated in the body of
this memorandum pertain only to deferral under the Collyer policy,
a policy which is basically premised on & preexisting contractual
agreement to arblitrate contractual disputes and which is applicable
where the parties are not engaged in an arbitration proceeding or
in a proceeding under the grievance-arbitration procedures of the
contract. Collyer deferrsl is to be distinguished from deferral
under the Duvo policy; the latter 1s applicable where the dispute
is being arbitrated or the dispute is in the grievance stages of
a procedure which leads %o arbitration.

34/ See footnote li, above.
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: o o WP oe submitied to Wasiingbon i‘ur.vme on the

isgue of arbitration deferral under Collver only if the merits of the
charge have been fully investigated and the region has found the charge
to be otherwlse meritorious or if the region seeks advice on the merits
of the charge as well.

(B) Encouragement of arbitration

1f a charge is found to be meritorious, and the underlying
dispute is not, and has pot been, the subject of any grievance-arbl-
tration proceeding, then the region should issue complaint on the charge
unless: (1) the contract between the parties provides for binding arbi-
tration which can be unilaterally invoked by the charging party, (2) the
regpondent has contended that the contract privileged the allegedly unleaw-
£ul conduct or the merits of the charge are dependent on an inter-
oretation of the contract, and (3) there is substantial likelihood that
utilizetion of the contractual arbitretion procedures would lay the dig-
pute to rest. Where all of these elenents exist, then the region should
encourage the parties voluntarily 1o submit the dispute to arbitration
{if the repion in its discretion believes that there 1s sipgnlificant
likelihood that the parties would be willing to do so). If, as & con-
sequence of this encouragement, the parties voluntarily undertake to
arbitrate the dispute, the reglon should inform the pariies thal the
charge is being deferred on the basis of the Board's Dubo policy. 35/

§§/ Teferral under the Dubo policy is appropriate where {1) the dis
pute is currently set for, or in, arbitration; (2) the parties
have agreed to arbitrate the particular digpute in gquestion; (3)
either party has filed sult, or secured an order, to compel arbi-
tration of the underlying dispute; or (%) the charging party has
filed a grievance under a contrsctual procedure cuminating in
arbitration which can be unilaterally invoked by the charging
party. However, in this last instance, where it appears that the
charging party filed the grievance (and processed it to the extent
neceseary to prevent extinction of its contract claim) merely to
preserve its rights under the contract pending & determination of
whether complaint will issue on its charge and the cherging party
does not intend to pursue further the contract grievance in the
event complaint issues, then the charge should not be deferred under
the Dubo policy; rather, the charge in these circumstances should
be processed in accordance with the imstructions beglnning at (a),
above, without regard to the fact of this pro forma filing of a
grievance. Tm——

After the region has deferred further action on a charge for
arbitration under the Dubo policy, the region should inquire peri-
odically concerning the status of the grievance or arbitration
proceeding.
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(C) Investipation of the circumstances pertaining to deferral
under the Collver policy

if a charge has been found to be meritorious and if the under-
lying dispute is not the subject of a current grievance-arbitration
proceeding other than a grievance filed pro forma (see footnote 35,
above), and if all of the 3 elements described in (B), above, exist
but the parties do not voluntarily undertake to arbitrate the dispute,
then the region should conduct or complete its investigation of the
"eircumstances' which are relevant to deferral for arbitration under the
Collyer policy. The parties should be given informal notice of the fact
of this investigation and of their opportunity to present evidence and
views on the subject.

The order iIn which the region investigates the "circumstances"
bearing on deferral under Collyer 1s left to the discretion of the region.
in the interest of minimlzing the extent of this investigation the region
should bear in wind that at the point at which this investigation clearly
reveals a clrcumstance or circumstances which would preclude deferral, the
investigation of the remaining "circumstances' may be discontinued and the
complaint may be issued absent settlement. Where, however, it appears
that complaint and hearing will ensue, the region should be prepared to
address itself to all elements of a Collyer contention raised by respondent.

, In determining whether deferval i{s warranted, the region
should initiate and assume responsibility for investigating and con~
sidering the "civrcumstances" which would establish prima facie warrant

35/ (continued) Where, as a result of such an inquiry or of a party's
having brought the matter to the attention of the region, it
appears for any reason that the dispute will not be arbitrated or
that an arbitration award will not resolve the dispute underlying
the charge, the region should reactivate the charge and proceed in
accordance with the instructions beginning at (A), above. In
assegsing the "circumstances" pertaining to deferral of such a re-
activated charge under the Collver policy (and particularly in
assessing the employer's ''good faith," as provided in Section I(E},
above), the region should give due weight to the clrcumstances which
resulted in disconitinuance of the grievance or arbitration pro-
ceeding ghort of the issuance of an award resolving the dispute,

When a party, or the region's periodic inquiry, discloses
that an arbitration award has issued in a dispute in which the
charge was deferred for arbitration under the Dubo policy, the
award should be reviewed under the Spielberg doctrine and the charge
should be dismissed or complaint should be issued accordingly. Any
question raised as to whether the relief provided for in an award
in favor of the charging party adequately remedies violations found
by the region or as to whether the respondent has refused to comply
with the award should be submitted for advice.
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for deferrsl. These "circumstances” include the existence of a con-
tract between the partles; the exisgtence of conbtract provisions which
could reasonably be arpued to privilepe the disputed conduct; the
existence of contractusl provisions for arbitration which would en-
compass the dispute, which are exclusive and binding, and which make
arbitration asvailsble to the charging party; the fact that the dispute
dces not concern a special subject matter not suitable for deferral;
and the respondent's willingness to arbitrate.

The region should slso consider such evidence a8 ig already
in its possession which pertains to the remaining "eircumstances" re-
levant to the question of deferral. This evidence may include reglomnal
office records and Board decisions concerning unfalr labor practice
findings or setilements and evidence already obtained in the lnvesti-
gation of the subject unfalir labor practice charge pertaining to em-
ployer enmity and the duration and quality of the relationship between
the parties. Bui the region should investigate and consider any other
evidence pertaining to the history of the relationship, to employer
eomity, to the employer's good faith in its assertion of a contract
claim or its willingness to arbitratesand to obstacles to & quick and
fair arbitral resolution of the dispute, only in the event and to the
extent such evidence hss been produced by the charging party in support
of a contention sgainst deferral. 36/

(D) Communication to the parties of the decislon to defer under

Collyer

If, on the basis of its investigation and consideration of the
"eircumstances” pertaining to deferral of action on the charge for arbi-
tration under the Collyer policy, the region determines that deferral
is appropriate, the region should orally or in writing inform the parties
of that decision. In the event the charging party, upon being so ine-
formed, objects to deferval or requests that it be informed in writing
of the reasons for the deferral,the region should send to the parties
‘& letter 37/ setting forth:

1. the fact that the region has determined that further
proceedings on the charge are being deferred, pursuant
to the Board decision in Collyer and the General Counsel's
public release concerning Collyer deferral;

2. The reasons for which the charge is being deferred;

36/ Tnis 1s intended to avoid unnecessary lnvestigations which might
disturb presently amicable bargaining relationships.

QZ/ Appended hereto 1s a pattern letier to the parties, to be modi-
fied as circumstaences in the particular case warrant.
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3. the repglon's intention to dismiss the charge in the
event the charyging party does not promptly submit
the dispute to arbitration through the conbract arbi-
tration procedures or in the event the charging party
notifies the reglon in writing that 1t does not intend
to submit the dispute to arbitration;

L, the region's understanding that the respondent has ex-
pressed & willingness to arbitrate the dispute and to
walve any bar to an arbitral decision resolving the
dispute underlying the charge, and the region's inten-
tion bo issue complaint in the event the respondent, by
conduct inconsistent with 1%8 expression of willingness
to arbitrate, prevents or impedes the prompt resolubion
of the dispute through the contract arbitration pro-
cedures;

5. ‘the region's intention to inguire as to the status of
the dispute periodically, and no later than %0 days
jater, and to accept and consider at any time any request
and supporting evidence submitted by either party to the
case for the dismissal of the charge, for continuation of
the deferral of action on the charge,or Tor the issuance
of & complaint.

1f the region recelves the notification from the charging party
referred to in item 3 of the Jeferral lelter, the region should issue &
dismissal letter the conbents of which consists of the above letter and
the fact of tne charging party's notification of 1ts intention not to
arbitrate. 1in the avsence of sucih notification, the deferred charge should
be handled in accordance with 111, below.

In the event the charging party, upon being informed by the
region of 1ts determination to defer action on the charge for arbitra-
tion under the Collyer policy, dees not object to the deferral and does
not reguest that 1% be informed in writing of the reasons for the de-
serral, the region should confirm 1ts having so ipnformed the parties by
a letter 1like that described above but from which ltem 2 has been omitted.
1f, after sending such & confirming lebter, the reglon recelves from
the charging party the notification referred to in item 3 in the letter,
tne region should ispue & dismissal letter the content of which con-
gists of the reasons for the region's determination that deferral of the
charwge for arbitration was warranted and the foct of the charging party's
notification of the pregion that iU does nob intend to arbitrate.
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1T Handling <! Deferred Charges Before Issuance of An Arbitration Award

Wnen either party requests the region to take any action on
a charge deferred under the Collyer policy (and in the reglon's die-
eretion the request warrants the region's inguiring as to the sbatus
of the dispute ab that time) or, in the absence of such a request
from a party, no later than 90 days after issuance of the deferral
Jetter provided for in IT(D), sbove, the region should inguire of the
parties as to the etatus of the dispute which has been deferred for arbi-
tration and as to the parties' efforts o repolve this dispute. 1f
the information available to the region does not adeguately reveal the
status of the dispute because elitner or both parties are dilatory or
uncooperative in thelir response to the region's inquiry, the reglon
should, a8 part of its inguiry, send letbers asking elther
(1) why the charge should not be dismissed or (2)
why compleint should not issue, whichever in the region's
discretion is the more appropriabe in the cireumsbances.

Tn the event this inguiry reveals that the parties are actively
engaged in efforts to settle or arbitrate the dlspube, the reglon should
notify the parties in writing that having reviewed the status of the
dispute underlying the charpge, the region has decided to extend the
deferral of action on the charge for up to 90 days.

Tn the event this inquiry reveals that the charging party has
not made, or is no longer making, reasonably prompt efforts Lo settle
or to arbitrate the dispute, the region should dismiss the charge,
issuing & dismissal letter which incorporates the original deferral
letter, the reasons for which %he region originally decided to defer
action on the charge {if such reasons were not included in the coriginal
deferral lebtter) and the present circumstances upon which the region
relies in deciding to discontinue deferral and to dismiss the charge.

In the event this inguiry reveals that the respondent has inter-
fered with or obstructed the submission of the dispute to arbitration
by relisnce on contractual time bars to arbitration, by refusing to
participate in preparation of the submission or selection of en arbi-
trator, by taking the position that the dispute 1s not arbitrable, or
otherwise, the region should issue compiaint on the charge after giving
respondent an opportunity to enter into a sebtlement of the charge.

IV Handling Of Deferred Charges After Issuance Of An Arbitration Award

Wnen the region's inguiry under 111, sbove, or the charging
party or the respondent, brings to the attention of the region an
arbitration award which resolves the dispute underlying the deferred
charge,the region should determine whether the award meets the stend-
ards for deferral to such awards under the Spielberg doctrine. I
not, the region should issue complaint. If the award meets these
standards, the region should dismiss the deferred charge. §§/

36/ If the avard is in favor of the charging party and any question
is raised either as to whether the relief provided for in the
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APRENDIX

Pattern for Deferral under Collyer

Charging Party Case name
Respondent, Case number
Gent lemen:

The charge in the above-captioned case, charging a violation
of Section B(a)(5) of the National Labor Relations Act, bas been carefully
investigated and considered.

Pursuant to the decision of the National lLabor Relations Board
in Collyer Insulsted Wire, 192 NLRB No. 150, and the public release of
the General Counsel dated / /72 I have determined that further pro-
ceedings on this charge should be administratively deferred at this time
for the following reasons:

1.
2.
3. etc., etc., etc,

it is my intention to dismiss the charge in the event /the
charging party/, the charging party in this matter, does not promptly
submit the dispute underlying the charge to the contract arbitration
procedures or in the event ithe charging party/ notifies me in wiiting
that it does not intend to submit this dispute to arbitration.

It ie my understanding that /the respondent/ has expressed a
willingness to arbitrate the dispute which is the subject of the instant
charge and to walve any bar to an arbitral decision resolving the dis-
pute underlying the charge.i It is my intention to reactivate the charge
and issue complaint thereon,the event /the respondent/, by conduct incon-
sistent with this expression of willingness to arbitrate, prevents or
impedes the prompt resolution of the underlying dispute through the con-
tract arbitration procedures.

It is also my intention to inquire as to the status of the
dispute periodically, and no later than %0 days hence, and to accept
and consider at any time any request and supporting evidence submitted
by either party to this matter for the dismissal of the charge, for
continuation of the deferral of action om the charge,or for the issuance
of a complaint.




° é

The dismissal letter should consist of the ressons for which
the region found the award to meet the Splelberg standards, the
original deferral letter, and the remsong for which the region orig-
inally determined to defer action on the charge under the Colliyer
§olicy}(if such ressons were not included in the original deferral
letter).

vV Litigation Of The Collyer Deferral Questlon

The region should not at hearing enter objections to the intro-
auctlon of evidence by respondent on Collyer i8Bues (and shall, where
pecessary, support respondent's right to cubmit evidence relevant and
raterial thereto). However, the region should respond with all avail-
able evidence which distingulsnes Collver and argue against deferral if
i has been administratively determined that the unfair labor practice
charge should not be deferred for arbitration.

e

I

éé:;er G. Nash

38/ {continued) award aacquately remedies the violations found by
" %he region OY whether the respondent has refused to comply with
the award, the matter should be submitted for advice.
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