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DECISION AND DIRECTION OF 
SECOND ELECTION 

BY CHAIRMAN PEARCE AND MEMBERS BECKER 
AND HAYES 

The National Labor Relations Board has considered 
objections to an election held March 16, 2011,1 in a unit 
of full-time and regular part-time production and mainte-
nance employees, and the hearing officer’s report rec-
ommending disposition of them.  The election was con-
ducted pursuant to a Stipulated Election Agreement.  The 
tally of ballots shows 27 votes for and 33 votes against 
the Petitioner, with no void or challenged ballots. 

The Board has reviewed the record in light of the Peti-
tioner’s exceptions and the parties’ briefs and has adopt-
ed the hearing officer’s findings2 and recommendations 
only to the extent consistent with this Decision and Di-
rection of Second Election. 

For the reasons set forth below, we reverse the hearing 
officer and find merit in the Petitioner’s Objection 3, 
which alleged that, during the critical period, the Em-
ployer solicited grievances and promised to remedy 
them.  Consequently, we shall set aside the election re-
sults and direct a second election.3  

On February 2, the Petitioner filed its election petition.  
Upon learning of the petition, the Employer hired a labor 
                                                 

1 All dates are 2011 unless otherwise indicated.  
2 The Petitioner has excepted to some of the hearing officer’s credi-

bility findings.  The Board’s established policy is not to overrule a 
hearing officer’s credibility resolutions unless the clear preponderance 
of all the relevant evidence convinces us that they are incorrect.  
Stretch-Tex Co., 118 NLRB 1359, 1361 (1957).  We have carefully 
examined the record and find no basis for reversing the findings. 

3 In the absence of exceptions, we adopt pro forma the hearing of-
ficer’s recommendations that Objections 6, 13, 14, and 15 be overruled. 

Chairman Pearce would find that labor consultant Shade Zebib’s 
statement that unionization at the facility would cause operating costs 
to increase by 20 percent was an objectionable threat.  He finds it un-
necessary to decide whether CEO Patton’s comment (that unionization 
might cause the Employer to lose its most valuable customer) was 
objectionable.  He would also find that the statement made by Supervi-
sor Randy McGatha to employee Nathan Gamal (“The CEO means 
what he says, if the Union is voted in he will shut down the mill.”) to be 
objectionable in the context of this election. 

Members Becker and Hayes find no merit in the Petitioner’s excep-
tions to the hearing officer’s recommended overruling of the remaining 
objections.  In particular, because the Petitioner failed to prove dissem-
ination of Supervisor McGatha’s statement, they agree with the hearing 
officer that the statement was not grounds for overturning the election. 

consulting company to direct its antiunion campaign.  
After meeting with the Employer’s management, the 
labor consultants spent the following 3 weeks holding 
weekly, mandatory meetings for all employees in small 
groups of four to seven employees.  There is no evidence 
that the Employer, either itself or through a consulting 
company, had held similar meetings in the past.  An em-
ployee secretly made a recording of one of the meetings, 
held on February 15 with four or five employees present, 
and the parties submitted a transcript of that recording as 
a joint exhibit.  The lead labor consultant, Shade Zebib, 
spoke for most of the meeting. 

Zebib began the February 15 meeting by explaining 
the main areas of employee concern identified by man-
agement, which included employee dissatisfaction with 
Manager Randy Bollinger.4  According to Zebib, the 
managers to whom he had spoken consistently identified 
Bollinger as a source of employee discontent.  As he put 
it, “[T]here were three people with multiple phone calls 
that said—I’m just going to spit this out—Randy is a 
problem in this facility, right?”  He went on to explain 
some of the concerns management had heard about Bol-
linger, then invited employees to share their perspective, 
stating, “So we’ve heard two sides of the story and I’ll be 
more than happy to listen to you by the way you know, if 
you want to give us like a little fill in on this—no prob-
lem.”  Zebib explained that he would appreciate, and be 
happy to write down, any employee feedback, stating he 
would “be more than happy to listen to [employees]” and 
that he “[needed] to verify . . . the employee side of” the 
Bollinger issue.  Contrary to the hearing officer’s report, 
employees did respond to Zebib’s solicitations, including 
an employee who specifically asked why management 
had not acted on the reports of Bollinger’s overbearing 
conduct: 
 

Employee:  If you report to corporate and everybody, 
salaried people, hourly people, you’ve done seen a lot 
of people and everybody has the same—there’s two big 
problems here – but the same problem with this one in-
dividual—if they’re going to do something about it, 
why wasn’t he fired today? 

Zebib:  Actually, that is a very good question. 
 

Zebib stated that the issue was important to company man-
agement, that “corporate wants to get to the bottom line in 
this” to understand “[w]hat went wrong, what happened and 
how we can avoid this in the future.”  Zebib assured em-
ployees that no one was untouchable, including managers, 
                                                 

4 The hearing officer erroneously stated that Randy Bollinger was 
not identified by name in the meeting; Zebib repeatedly referred to 
“Randy” as the problem. 
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and directly suggested that if employees verified that Bol-
linger was a concern, the Company would not retain him: 
 

We have not met everybody yet. . . . It’s not fair to 
make, you know, let’s say a judgment of somebody 
without hearing everybody on all three shifts. . . .  Now 
the message was very consistent from the management 
team, by the way, and now we all need to verify that 
from the employee side of it and that is a decision we 
will have to make here very soon. . . . Friday we’re 
meeting with corporate and you know, something has 
to be done on the line there.  So, are we listening?  Ab-
solutely.  That’s the whole purpose of this meeting.  
Now they have no other choice.  You can’t run a busi-
ness like this with this kind of individual in any other 
mill, in any other plant by any other standards. . . . But 
so far, everybody agrees in this room that this guy’s a 
problem, right? 

 

Soon after, Zebib reiterated that “on Friday [i.e., February 
18], we’ll take a look at [the Bollinger issue].”  Bollinger 
was subsequently terminated on February 28, just over 2 
weeks before the March 16 election, and the record demon-
strates that employees were aware of the termination. 

The hearing officer recommended overruling the ob-
jection, finding that Zebib’s statements were vague and 
did not demonstrate that he explicitly or implicitly prom-
ised to remedy any problems, and that he only stated that 
he could not do anything but write down what employees 
told him.  Based on the transcript admitted by mutual 
agreement of the parties, we disagree. 

Board law holds that, in the absence of a previous 
practice of doing so, an employer’s solicitation of griev-
ances during an organizational campaign is objectionable 
when the employer expressly or impliedly promises to 
remedy those grievances.  See, e.g., Majestic Star Casi-
no, LLC, 335 NLRB 407, 407 (2001) (citing Maple 
Grove Health Care Center, 330 NLRB 775 (2000)); 
Uarco, Inc., 216 NLRB 1, 2 (1974).  Further, “the Board 
has found unlawful interference with employee rights by 
an employer’s solicitation of grievances during an organ-
izational campaign although the employer merely stated 
it would look into or review the problem but did not 
commit itself to specific corrective action; the Board 
reasoned that employees would tend to anticipate im-
proved conditions of employment which might make 
union representation unnecessary.”  Majestic Star Casi-
no, supra at 407–408 (quoting Uarco, supra at 1–2).5  
                                                 

5 Member Hayes did not participate in the cited cases, and does not 
pass on whether they were correctly decided.  He agrees that those 
cases reflect current Board law governing unlawful solicitations and 
implied promises and applies that precedent here for institutional rea-
sons.  In Member Hayes’ view, the existence of an organizing cam-

Applying these principles here, we find that the record 
reflects that Zebib did more than merely campaign 
against the Union; he actively solicited grievances and 
implicitly promised to remedy them at the February 15 
preelection meeting.  Zebib began the meeting by con-
veying to employees his knowledge of their dissatisfac-
tion with Bollinger.  He then asked for feedback regard-
ing Bollinger, whether “everybody” agreed that “this guy 
is a problem,” and whether employees could “verify” that 
the Bollinger grievance was genuine.  He further told 
employees that the “whole purpose of this meeting” was 
to listen to them, and he engaged them in a dialogue on 
their views concerning the problem.  He stated that cor-
porate wanted to understand “[w]hat went wrong, what 
happened and how we can avoid this in the future.”  Far 
from being a simple expression of his awareness of the 
Bollinger issue, Zebib’s statements constitute a persistent 
attempt to coax employees into validating a specific 
grievance that the Employer believed was of great im-
portance to a large number of employees.  Such conduct 
is not unobjectionable simply because the employer may 
have some preexisting knowledge of employee discon-
tent.  We find that, by repeated attempts to obtain feed-
back on and verification of employees’ dissatisfaction 
with Bollinger, Zebib engaged in the solicitation of 
grievances within the meaning of Board law. 

Following the solicitations, Zebib impliedly if not ex-
pressly promised that management would remedy the 
Bollinger grievance and would do so soon, thereby vio-
lating the Act.  He told employees that they would be 
wrapping up their meetings shortly, that management 
would “take a look at the [the Bollinger issue],” that 
“something has to be done,” that corporate had “no other 
choice,” that “everybody’s touchable,” and that “[y]ou 
can’t run a business like this with this kind of individu-
al.”  These were not vague or generalized statements, as 
the hearing officer found.  Nor were they noncoercive 
campaign speech protected by Section 8(c).  Rather, be-
yond merely stating that he would look into and review 
the problem with management, Zebib committed the 
Employer to a specific course of action: firing Bollinger.  
Taken together, Zebib’s statements clearly indicate that 
the Employer would end Bollinger’s employment, and as 
such, were designed to undermine the Petitioner by im-
properly promising to remedy employees’ grievances. 

We do not find dispositive the fact that Zebib, rather 
than the employees, initially raised the Bollinger issue.  
As already discussed, Zebib’s numerous statements con-
                                                                              
paign does not preclude an employer from discussing with its employ-
ees work-related issues and problems brought to management’s atten-
tion or from taking action to remedy the same. 
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stitute a clear solicitation of grievances.6  Additionally, 
although the hearing officer implied that Zebib stated at 
every meeting that the Employer could not solicit griev-
ances and promise to remedy them, the record on this 
issue is not at all clear.  None of the employees testifying 
to this fact attended the recorded February 15 meeting.  
Moreover, at no point during the recorded portion of the 
                                                 

6 The burden was on the Employer to rebut the inference of an im-
plied promise by establishing that, prior to the critical period, it had a 
past practice of soliciting grievances and implicitly promising to reme-
dy them.  See Maple Grove Health Care Center, supra at 775.  Here, 
the Employer had been aware of the employees’ dissatisfaction with 
Bollinger for months, yet there is no evidence that the managers or any 
other Employer representative met with employees to discuss their 
complaints. 

meeting did Zebib state that he was not permitted to so-
licit grievances or make promises.7  There is, therefore, 
insufficient evidence to rebut the objectionable effect of 
Zebib’s solicitation of, and promise to remedy, the em-
ployees’ grievance at the February 15 meeting.  See Ma-
jestic Star Casino, supra. 

We therefore find that the Employer’s objectionable 
conduct during the critical period warrants setting aside 
the election and ordering a new election. 

[Direction of Second Election omitted from publica-
tion.] 
                                                 

7 The recording did not last for the entire duration of the February 15 
meeting. 

 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


