
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 29

ASHER CANDY, INC. AND SHERWOOD
BRANDS, INC., A Single Employer, and SHERWOOD
BRANDS, LLC, Alter Ego of SHERWOOD BRANDS, INC.,
both d/b/a SHERWOOD BRANDS, INC. LLC; SHERWOOD
BRANDS, INC., Debtor-in-Possession and SHERWOOD BRANDS,
LLC, Debtor-in-Possession

and Case No. 29-CA-26761

LOCAL 102, BAKERY, CONFECTIONARY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO

MOTION FOR DEFAULT JUDGMENT

PLEASE TAKE NOTICE that the undersigned Counsel for the Acting General Counsel, upon

the below-listed facts, and the annexed documents and exhibits referred to herein, hereby moves that:

The National Labor Relations Board, herein called the Board, issue a Second Supplemental

Decision and Order, prior to and without the necessity of a hearing, containing findings of fact and

conclusions of law in accordance with the allegations of the Notice of Hearing in the above-captioned

case, and ordering Sherwood Brands, Inc. d/b/a Sherwood Brands, Inc. LLC and its alter ego

Sherwood Brands, LLC d/b/a Sherwood Brands, Inc. LLC; Sherwood Brands, Inc., Debtor-in-

Possession; and Sherwood Brands, LLC, Debtor-in-Possession, their officers, agents, successors and

assigns (collectively "the Respondents") to comply with the Board's outstanding February 19, 2009

Supplemental Order in this matter, as enforced by the Second Circuit Court of Appeals Judgment.

In support of said Motion, Counsel for the Acting General Counsel shows and alleges that:

I . On October 24, 2006, the National Labor Relations Board ("the Board"), issued its

Decision and Order (348 NLRB 993) directing Asher Candy, Inc. and Sherwood Brands, Inc. LLC, a



single employer, their officers, agents, successors, and assigns, to make whole their laid off unit

employees with severance pay, vacation, I and backpay calculated in the manner set forth in

Transmarine Navigation Corp., 170 NLRB 389 (1968). A copy of this Decision and Order is

attached as Exhibit A.

2. On November 27, 2007, the United States Court of Appeals for the District of

Columbia Circuit issued its Judgment (Docket Nos. 06-1368 and 06-1393) enforcing, in full, the

Decision and Order of the Board referred to above in paragraph I against Asher Candy, Inc. and

Sherwood Brands, Inc., a single employer. A copy of this Judgment is attached as Exhibit B.

3. A controversy having arisen over the amount of backpay and other monies owed under

the Board's Order and the Court Judgment, a Compliance Specification issued on March 28, 2008.

4. On February 19, 2009, the Board issued its Supplemental Decision and Order (353

NLRB 959) directing Asher Candy, Inc. and Sherwood Brands, Inc. LLC, a single employer, their

officers, agents, successors, and assigns, to make whole 46 named employees by paying them

$279,523.20, consisting of $239,385.60 in severance pay, and $40,137.60 in Transmarine backpay,

plus interest accrued to the date of such payment. A copy of this Supplemental Decision and Order is

attached as Exhibit C.

5. On October 15, 2009, the United States Court of Appeals for the Second Circuit issued

its Judgment (Docket No. 09-1307-ag) enforcing, in full, the Board's Supplemental Decision and

Order against Asher Candy, Inc. and Sherwood Brands, Inc. LLC. A copy of this Judgment is

attached as Exhibit D.

6. Further controversy having arisen as to whether Respondents should be required to

comply with the Court Judgment enforcing the Board's Supplemental Order, the Regional Director

for Region 29, pursuant to the authority conferred by the Board, issued a Notice of Hearing on

Respondents have already satisfied their vacation pay obligation.
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August 17, 2011. A copy of this Notice of Hearing and an Affidavit of Service thereof are attached

as Exhibit E and F.

7. The envelope that was mailed to Sherwood Brands, Inc., and Asher Candy, Inc. which

contained the Notice of Hearing was returned as not deliverable. However, the Notice of Hearing

was successfully served on Sherwood Brands Inc.'s counsel, James Greenan.

8. In a letter dated August 25, 2011, Glenn M. Anderson, counsel for Sherwood Brands,

LLC, informed the Board that Sherwood Brands, LLC had filed a Chapter I I Bankruptcy Petition

with the United States Bankruptcy Court for the District of Maryland and the Board's action should

be stayed pursuant to I I USC §362(a) pending further order of the United States Bankruptcy Court.

A copy of this correspondence is attached hereto as Exhibit G.

9. In a letter dated September 2, 2011, counsel for the Acting General Counsel,

responded to Mr. Anderson's correspondence and advised him that:

a. "Board unfair labor practice hearings are excepted from the automatic stay provision of

the Bankruptcy Code. See, e.g., NLRB v. 15th Ave. Iron Works, Inc., 964 F.2d 1336,1337 (2d Cir.

1992); NLRB v. P*I*E Nationwide, 923 F. 2d 506 (7th Cir. 1991) (Chapter I I reorganization)." and

b. "the Board may prosecute an unfair labor practice case, proceed to a final decision and

liquidate the backpay amount, as long as it does not seek collection outside the Bankruptcy court.

Continental Hagen Corp., 932 F. 2d at 834, 835 (quoting Penn Terra Ltd. v. Dept. of Env. Resources,

733 F 2d 267, 275 (3d Cir. 1984); accord P*I*E Nationwide, 923 F. 2d at 512; Edward Cooper

Painting, 804 F. 2d at 934." A copy of this letter is attached hereto as Exhibit H.

10. During a September 6, 2011 phone call with the undersigned counsel for the Acting

General Counsel, James Greenan acknowledged receipt of the September 2, 2011 letter identified in

paragraph 9 which explains that Board proceedings are not stayed by the Bankruptcy Code.
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11. Pursuant to Section 102.56 of the Board's Rules and Regulations, Respondent's time

to file an answer to the Notice of Hearing expired on September 7, 2011.

12. In a letter dated September 8, 2011, counsel for the Acting General Counsel, advised

Respondents' counsel Glenn M. Anderson and James Greenan, that:

a. although Answers to the Notice of Hearing were due from the Respondents by September

7, 2011 none had been filed, and

b. if an Answer was not filed by September 15, 2011, Counsel for the Acting General

Counsel would file a Motion for Default Judgment with the Board. A copy of said letter is attached

hereto as Exhibit 1.

13. In a letter dated September 16, 2011, James M. Greenan, counsel for Respondents

Sherwood Brands, Inc., Debtor-in-Possession and Sherwood Brands, LLC, Debtor-in-Possession,

stated that "No Answers are required by the debtor entities. All proceedings before the National

Labor Relations Board against the Answer dated entities are Stayed as a matter of law." A copy of

said letter is attached hereto as Exhibit J.

14. To date, none of the Respondents have filed an Answer to the said Notice of Hearing.

None of the Respondents have made an application for an extension of time to file an Answer.

15. The Notice of Hearing, pursuant to Section 102.56(c) of the Board's Rules and

Regulations, gave notice to the Respondents that if they did not file a timely Answer, then "the Board

may find, pursuant to a Motion for Default Judgment, that the allegations in the notice of hearing are

true."

16. Based upon the foregoing, and the exhibits herein, the Motion for Default Judgment

should be granted.

17. As an appropriate remedy for the allegations of the Notice of Hearing, it is requested

that the Board issue a Second Supplemental Order:
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a. Directing Sherwood Brands, Inc., an adjudicated single employer with Asher Candy, Inc.,

its officers, agents, successors, and assigns, to make whole the 46 employees named in the Board's

February 19, 2009 Supplemental Order, by paying them $279,523.20, consisting of $239,385.60 in

severance pay, and $40,137.60 in Transmarine backpay, plus interest accrued to the date of such

payment;

b. Finding Sherwood Brands, LLC, d/b/a Sherwood Brands Inc. LLC, an alter-ego of Sherwood

Brands, Inc.; Sherwood Brands, LLC, Debtor- i n-Possession; and Sherwood Brands, Inc., Debtor-in-

Possession, their officers, agents, successors, and assigns, to be jointly and severally I iable with

Respondents Asher Candy, Inc.; Sherwood Brands, Inc. LLC; and Sherwood Brands, Inc., d/b/a

Sherwood Brands, Inc., LLC, to make whole the 46 employees named in the Board's February 19,

2009 Supplemental Order, by paying them $279,523.20, consisting of $239,385.60 in severance pay,

and $40,137.60 in Transmarine backpay, plus interest accrued to the date of such payment; and

c. Directing Respondents to comply with such other Orders of the Board as it deems

appropriate in the circumstances of this case.

WHEREFORE, Counsel for the Acting General Counsel respectfully moves the Board to

grant the relief prayed for herein as follows:

(a) Rule upon this Motion prior to the opening of any hearing and prior to the taking of any

evidence;

(b) Find pursuant to Section 102.56 of the Board's Rules and Regulations that the allegations

in the Notice of Hearing are true;

(c) Issue findings of fact and conclusions of law in accordance with the allegations of said

Notice of Hearing; and
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(d) Issue an appropriate Order against Respondents, as set forth in paragraph 17 of this

motion.

Dated at Brooklyn, New York, this 26th day of September 2011.

Respectfully submitted,

- " a,, 77!6j " L,-4r
v

LyndU To ier
Counsel for the Acting General Counsel
National Labor Relations Board, Region 29
Two MetroTech Center, Suite 5 100
Brooklyn, New York 11201
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ASHER CANDY, INC. 993

Asher Candy, Inc. and Sherwood Brands, Inc., LLC, OR-DER
a single employer and Local 102, Bakery, Con- The National Labor Relations Board adopts the rec-
fectionary, Tobacco Workers and Grain Millers ornmended Order of the administrative law judge as
International Union, AFL-CIO. Case 29-CA- modified and set forth in full below and orders that the
26761 Respondent, Asher Candy, Inc. and Sherwood Brands,

October 24, 2006 Inc., LLC, a single employer, New Byde Park, New

DECISION AND ORDER York, their officers, agents, successors, and assigns, shall

By CHAIRMAN BATTISTA AND MEMBERS LIEBMAN 1. Cease and desist from

AND KIRSANOW (a) Failing to provide to Local 102, Bakery, Confec-
tionery, Tobacco Workers and Grain Millers Interna-

On November 3, 2005, Administrative Law Judge tional Union, AFL-CIO (the Union), adequate notice of a
Howard Edelman issued the attached decision. The Re- layoff of employees from, and closure of, Respondent
spondents filed exceptions and a supporting brief, the Asher Candy and an opportunity to bargain concerning
General Counsel filed an answering brief-, and the Re- the effects of those decisions.
spondents filed a reply brief to the answering brief. (b) Refusing to pay its employees severance and vaca-

The National Labor Relations Board has delegated its tion pay consistent with the terms established by the Un-
authority in this proceeding to a three-member panel. ion's most recent collective-bargaining agreement with

The Board has considered the decision and the record Respondent Asher Candy.
in light of the exceptions and briefs and has decided to (c) In any like or related manner interfering with, re-
affirm the judge's rulings, findings,' and conclusions and straining, or coercing employees in the exercise of the
to adopt the recommended Order 2 as modified and set rights guaranteed them by Section 7 of the Act.
forth in full below.' 2. Take the following affirmative action necessary to

' We affirm the judge's finding that the Respondents Asher Candy effectuate the policies of the Act.

and Sherwood Brands constitute a single employer. We find that at (a) On request, bargain in good faith with the Union

least three of the four criteria that the Board uses to determine single about the effects of its decision to lay off its employees
employer status are present in tills case. See Radio & Television Union and close Respondent Asher Candy's facility.
v Broadcast Service, 380 U.S. 255, 256 (1965) In addition to their (b) Pay backpay to the laid-off employees in the man-
admitted common ownership and common management, the Respon- ner set forth in the remedy section of this decision.
dents share the critical factor of centralized control of labor relations.
See RBEElecironics ofSD., 320 NLRB 80 (1995) (c) Make whole their employees for their failure to pay

Although the Respondents contend that Asher Candy's general mail- severance and vacation pay consistent with the terms
ager and human resources director made day-to-day personnel deci- established by the Union's most recent collective-
sions, U/iel Frydinan. Sherwood Biands' president. ciliel' executive bargaining agreement with Respondent Asher Candy as
officei, and chairman of the boaid made major decisions concerning
labor relations for Asher Candy See Good Life Beverage Co, 312 set forth in the remedy section of this decision.
NLRB 1060, 1073 (1993); Soule Glass & Glazing Co 246 NLRB 792, (d) Preserve and, within 14 days of a request, or such
795 (1979) Frydnian admitted that either lie or the Sherwood Brands additional time as the Regional Director may allow for
board had to approve collective-bargaining agreements, the wage terms good cause shown, provide at a reasonable place desig-
of the parties' memorandum of agreement, and nonernergency over-
time, severance, layoff, and plant closure decisions for Asher Candy. nated by the Board or its agents, all payroll records, so-
See Naperville Readv Mix, Inc., 329 NLRB 174, 180 (1999), enfd 242 cial security payment records, timecards, personnel re-
F 3d 744 (71h Cir. 2001), cert. denied 534 U S 1040 (2001), American cords and reports, and all other records, including an
Stores Packing Co , 277 NILRB 1656, 1657 (1986). In addition, the electronic copy of such records if stored in electronic
Respondents admitted that Sherwood Brands made pension contribu-
tions, paid health insurance, deducted union dues, and funded the pay-
roll for Asher Candy. See, e.g., W ,andanch Engine Rebuilders, Inc., of severance and vacation pay by the Respondents See Savyer of
328 NLRB 866, 873 (1999). Based on this evidence, we agree with the Napa, Inc., 321 NLRB 1120, 1121 fit. 3 (1996), and cases cited therein.
judge that the General Counsel proved the existence of centralized Cf. Brandau Printing, 342 NLRB 867, 868 (2004).
control of'labor relations. Chairman Battista observes that, although the Respondents were ob-

We need not reach the issue of whether the parties' memorandum of ligated to pay severance only if severed employees lost employment in
agreement exte ded the terms of the expired 1999-2002 contract be- the indUstry subsequent to plant closure, the Respondents did not argue
cause the terms and conditions of employment established by that con- that the severed employees retained employment in the industry after
tract survived its expiration NLRB v Katz, 369 U S 736 (1962); Inner the 3 plant closed.
Citv Broadcasting, 281 NLRB 1210 (1986) We have modified the judge's recommended order to more closely

We agree with the judge that a remedial order consistent with conform to the Board's standard remedial language We have also
Transinarme Navigation Cotp., 170 NLRB 389 (1968) is appropriate. substituted a new notice to employees to comport with these modifica-
Bill we leave to compliance the relationship between the Order's tions
TranSM01-117e remedy and its make-whole provisions ordering payment

348 NLRB No. 60
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form, necessary to analyze the amount of backpay due WE WILL bargain in good faith with the Union on re-
under the terms of this Order. quest about the effects of our decision to lay off our em-

(e) Within 14 days after service by the Region, dupli- ployees and close Asher Candy, Inc.'s facility.
cate and mail, at their own expense, and after being WE WILL pay backpay to our laid-off employees, with
signed by the Respondents' authorized representative, interest.
signed and dated copies of the attached notice marked WE WILL make whole our employees for our failure to
"Appendix"4 to all unit employees who were employed pay severance pay and vacation pay consistent with the
by Respondent Asher Candy during the years 2004 and terms established by the Union's most recent collective-
2005. bargaining agreement with Asher Candy, Inc., with inter-

(f) Within 21 days after service by the Region, file est.
with the Regional Director for Region 29 a sworn certifi- ASHER CANDY, INC. AND SHERWOOD BRANDS,
cation of a responsible official on a form provided by the INC., LLC
Region attesting to the steps that the Respondents have
taken to comply. Nanc), Lipin, Esq, for the General Counsel

Uziel Frydn7an, President (Sherwood Brands, Inc.), for the

APPENDIX Respondent.

NOTICE To EMPLOYEES Ray Aquilino, Business Agent, for the Charging Party.

POSTED BY ORDER OF THE DECISION

NATIONAL LABOR RELATIONS BOARD STATEMENT OF THE CASE

An Agency of the United States Government HOWARD EDELMAN, Administrative Law Judge. This case

The National Labor Relations Board has found that we vio- was tried in Brooklyn, New York, on May 24, 25, and June 1,

lated Federal labor law and has ordered us to post and obey 2, and 3, 2005.
On February 2, 2005 and on Apri I It, 2005, Local 102, Bak-

this notice. ery, Confectionary, Tobacco Workers and Grain Millers Inter-

FEDERAL LAW GIVES YOU THE RIGHT TO national Union AFL-CIO (the Union), filed charges against

Form, join, or assist a union Asher Candy, Inc. and Sherwood Brands, Inc., a single em-

ployer.
Choose representatives to bargain with us on Consistent with these charges the Regional Director for Re-

your behalf gion 29 issued on April 12, 2005, a complaint and amended
Act together with other employees for your bene- complaints on May 24 and June 1, 2005 alleging violations of

fit and protection Section 8(a)(I ) and (5) of the Act.

Choose not to engage in any of these protected The issues presented in the complaints are whether Respon-

activities. dent Asher and Respondent Sherwood are a single employer.

Whether Respondent Employers, as a single employer failed
WE WILL NOT fail to provide Local 102, Bakery, Con- to provide severance and accrued vacation pay upon the closure

fectionery, Tobacco workers and Grain Millers Interria- of Respondent Asher, as provided by its collective-bargaining

tional Union, AFL-CIO (the Union), with adequate no- agreement between Respondent Asher and the Union in viola-

tice of a layoff of employees from, and closure of, Asher tion of Section 8(a)( I ) and (5) of Act

Candy, Inc. and an opportunity to bargain concerning the Whether Respondent Employers closed the Respondent

effects of those decisions. Asher facility without notice to the Union and laid off its total

WE WILL NOT refuse to pay our employees severance work force without giving the Union the opportunity to bargain

and vacation pay consistent with terms established by the about the affects of such action.

Union's most recent collective-bargaining agreement It is admitted in Respondents answer that at all material
times, Respondent Asher, a domestic corporation, with its prin-

with Asher Candy, Inc. cipal office and place of business located at 1815 Gilford Ave-
WE WLL NOT in any like or related manner interfere nue, New Hyde Park, New York (the New Hyde Park facility),

with, restrain, or coerce our employees in the exercise of has been in the business of manufacturing and selling candy

the rights guaranteed them by Section 7 of the Act. canes in the State ofNew York, and that during the past year,
which period is representative of its annual operations gener-

If this Order is enforced by a judgment of a United Sates court of ally, Respondent Asher, in the course and conduct of its opera-

appeals, the words in the notice reading "Mailed by Order of the Na- tions, purchased and received at its New Hyde Park facility
tional Labor Relations Board" shall read "Mailed Pursuant to a Judg- goods and materials valued in excess of $50,000 directly from
rnent of the United States Court of Appeals Enforcing an Order of the suppliers located outside the State ofNew York.
National Labor Relations Board." It is also admitted that at all material times, Respondent

Sherwood, a domestic corporation, with its principal office and

place of business located at 1803 Research Boulevard, Suite
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201, Rockville, Maryland (the Maryland facility), has been The Union represented the employees at the Asher facility
engaged in the business of manufacturing and marketing con- since 1992, in a unit consisting of:
fectionary products, and that during the past year, which period All full-time and part-time production and maintenance em-
is representative of its annual operations generally, Respondent ployees including all ternporary employees, excluding office
Sherwood, in the course and conduct of its operations, pur- sales employees and Supervisors as defined in Section 2(l 1
chased and received at its Maryland facility goods and niateri- of the Act.
als valued in excess of S50,000 directly frorn suppliers located
Outside the State of Maryland. When Respondent Sherwood purchased Respondent Asher it

I find that Respondent Employers are engaged in interstate assumed the union contract which expired On June 30, 2002.
commerce within the meaning of Section 2(2), (6), and (7) of Shortly before this contract expired, Ray Aquilino, the union
the Act. representative negotiated with Willi and Sparnpinato and exe-

It is admitted that Uziel Frydinan is the president of both Re- cuted a signed document titled "Mernorandurn of Agreement
spondent Asher and Respondent Sherwood. In addition, between Local 102 and Asher." The first provision in the
Frydman tried this case on behalf of Respondent Employers.' MOA states: "Terms of contract-3 years." There were five

It is admitted that Christopher J. Willi is the chief financial other terrns, four of which related to wages, and one to a "Rest
officer for both Respondent Asher and Respondent Sherwood. Period."

It is also admitted that James Spampinato is the general man- The Union contends that the MOA was a Continuation of the
ager of Respondent Asher. 1999-2002 collective-bargaining agreement as modified by the

It is also admitted that the above-named individuals are su- MOA, and expired Oil June 30, 2005.
pervisors within the meaning of Section 2(l 1 ) of the Act. Frydman, representing Respondent Employers contends that

The relevant facts of this case, with the exception of when or the contract expired June 30, 2002, and was not renewed, that
if Respondent Employers gave notice to the Union of its inten- there was no existing collective-bargaining agreement after
tion to lay off and close the Asher facility, were entirely adrnit- June 30, 2002. In this connection lie makes two contentions.
ted by Frydman in his opening statement, and by questions put First that the MOA was not titled as a collective-bargaining
to him, Willi and Spampinato by General Counsel, pursuant to agreement and therefore the MOA means nothing. Secondly,
Federal Rules of Procedure 61 I(c), and testimony by Frydman, lie contends that neither lie nor Willi signed a document titled
Willi and Spampinato when presenting their case, as well as collective-bargaining agreement a contract between the Union
cross-examining General Counsel's witnesses. and Respondent Asher It is true that the Union prepared a

Over the last approximately 20 years, Asher had several dif- single document which contained the provisions of the 1999-
ferent owners. In April of 2002, Respondent Sherwood bought 2002 agreement and the modifications set forth in the MOA
Asher. At the time of the purchase, Jim Sparnpinato and sev- with an expiration date of June 30, 2005, which Willi,
eral partners owned Asher. Sparnpinato, a longtime Asher Frydman, and Spampinato refused to sign. Notwithstanding
employee, has held various positions with Asher, including their signatures on the terms of the MOA, I Find the MOA
president, plant manager, operations manager, and comptroller. which provides a term of 3 years is clearly a collective-
After Sherwood bought Asher, Spampinato worked as Respon- bargaining agreement which Includes all the 1999-2000 terms
dent Asher's general manager. In his capacity as general man- as modified by the MOA.
ager, lie was responsible for the day-to-day operations of the Moreover, when Frydrnan was examined by Counsel for the
plant. Asher generally operated on a seasonal basis, hiring General Counsel lie admitted the terms of 1999 bargaining
employees from January through April, and laying employees agreement as modified by the MOA were being complied with.
off in and around October. Asher's work force was very stable Sparnpinato also admitted under cross-examination that all the
and there were many long-term, skilled employees who re- terms of the 1999-2002 agreement as modified by the MCA,
turned year-after-year to make and ship candy canes. In addi- were being complied with "until this problem about the sever-
tion, there was no history of strikes or other labor unrest at ance package." Frydman specifically admitted that vacation
Asher. Respondent Asher's New Hyde Park facility closed on pay was due under the MOA as modified by the 1999-2000
October 29, 2004. collective-bargaining agreement, herein called "Respondent

Respondent Sherwood manufacturers, markets and distrib- Asher's collective bargaining agreement," and testified that it
utes numerous lines of candies, cookies, and gift baskets. Until would be paid stating that, "the amount is not too much." To
March of 2005, Respondent Sherwood was publicly traded on date accrued vacation pay has not been paid to the employees.
the American Stock Exchange. Respondent Sherwood has Further evidence that Frydi-nan knew he was liable for the
several subsidiaries, including facilities located in Virginia, severance pay is set forth in Respondent Employers' Securities
Massachusetts, Rhode Island, Maryland, and the 2002 purchase Exchange Commission, (SEC) Form IOK dated October 28,
of Respondent Asher. After Respondent Asher closed, the 2004, signed by Frydrnan within a few days after Asher's clo-
manufacturers of candy canes formerly manufactured by Re- sure on October 29, 2004 states:
spondent Asher are now manufactured at Respondent Sher- As of October 8, 2004, the Company had approximately 61
wood's facilities in Brazil. full-time employees and approximately 112 part-time or sea-

sonal employees. Of the Company's full-time workforce, 16
Frydnian is not an attorney. are located at the Company's principal office in Rockville,

MD. The Company has approximately 36 full and part-time



996 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

employees in Virginia, approximately 75 full, part-time and The Single Employer Issue

seasonal employees in Rhode Island and Massachusetts and The criteria that establish a single employer are Set Out In
46 full, part-time and seasonal employees in its New Hyde RBE Electronics oj S. D, Inc, 320 NLRB; 80 (1995), and Mercy
Park, NY facility. Management believes that the Company's Hospital ofBuffalo, 336 NLRB 1284 (200 ]),as follows:
relationship with its employees is good. The 40 employees at

the Asher Candy facility are the Company's only employees The Board applies four factors in evaluating whether two enti-

represented by labor unions under a collective-bargaining ties constitute a single Employer: I ) interrelation of opera-

agreement. The C10SLLre of the Asher Candy facility in New tions; 2) common managernent; 3) centralized control of labor

Hyde Park, New York, in November 2004 will have an effect relations and 4) common ownership or financial control. 1-11-

on the entire 40 employees at the facility. The Company will di olines, Inc., 305 NLRB 416, 417 (199 1).

provide the required State of New York timetable for sever- No one factor is controlling, and all factors do not have to be
ance associated with each remaining employee Linder the un- inet in order for two entities to constitute a single employer
ion contract at the time the facility is closed. The Union con- However, the Board has held that the first three factors are the
tract stipulates that severance will be based on seniority of most significant, and the third factor-centralized control of
employment at the New Hyde Park, New York facility. The labor relations-is "of particular importance because it tends to
potential liability to the Company for severance could be up demonstrate 'operational integration."' RBE Electronics of
toapproxii-nately$155,000. [Empliasisadded .]2 SD., Inc., SLIpra; Hydrohnes, Inc., supra; Mercy Hospital of

I conclude Respondent Employer's failure to pay severance Buffulo, supra.

and vacation pay is a unilateral change in violation of Section During this 5-day trial Frydman, acting as the representative

8(a)(I ) and (5) of the Act. See Champion International Corp, of Respondent during his opening statement, his testimony

339 NLRB 672 (2003), a case similar to this instant case, find- under Section 611 (c) and his own testimony in defense of the

ing that the failure to pay employees earned vacation pay, and allegations alleged in the complaint, made admission after ad-

unilaterally implernenting preconditions for severance pay are mission which was corroborated by the testimony of Willi and

unilateral changes in violation of Section 8(a)(1) and (5) of the Sparnpinato. Given all the evidence it is clear that Respondent

Act. Employers constitute a single employer Linder the requirements

Closure of Respondent Asher of RBE Electronics, supra.

In addition, there were VOILIMMOLIs records submitted by
Frydrnan and Spampinato admitted tinder cross-examination both the General Counsel and Respondent that corroborate the

by the General Counsel that they laid off the employees and testimony in the trial record.
effectively closed the Asher facility on October 29, 2004. There is no credibility as to the facts relating to the single
Spampinato admitted that he knew "a while before" the actual erriployer issue.
closure date was scheduled to take place. Fryclman admitted lie Counsel for the General Counsel in her brief, concisely states
never informed the Union of the closure, although it was he as follows:
who made the decision to close the Asher facility sometime

before Spampinato had knowledge. In this case, the record evidence is clear that there is no

Aquilino credibly testified he first became aware of the clo- arin's length relationship between Respondent Employer,

sure of the Asher facility on or about October 29. When he and all four factors used to evaluate single employer status

visited the Asher facility lie observed that a few employees are present. First, the top management at Respondent

were moving machinery about. It was clear that production Sherwood and Respondent Asher are the same-Uziel

was over. Frydman, Amir Frydman and Chris Willi-and Respon-

I find at this time October 29, the deed was done and that ef- dent Sherwood made all pension and does payments to the

fective bargaining could not take place. First National Mainte- Union on Sherwood Brands checks, approved all expench-

nance Corp, 452 U.S. 666, 681 (1981). tUres of any significance, processed and funded Respon-

Moreover, tinder these circumstances, the Union cannot be dent Asher's payroll from a Sherwood corporate account,

found to have waived any right to bargain as Respondent Em- transferred employees among its facilities, made the deci-

ployers presented it with a fait accompli. See, e.g., Champion sion to eliminate certain shifts and approved overtime

International Corp., 339 NLRB 672 fri. 29 (2003), and cases hours in non-emergency situations. Respondent Sherwood

cited therein. I find that Respondent Employers violated See- also made the decision to close Respondent Asher and not

tion 8(a)(1) and (5) ofthe Act in this regard. pay severance to the employees. In several recent docu-

To remedy this violation it is requested that Respondent Ern- ments filed with the SEC, Respondent Sherwood consis-

ployers be ordered to bargain with the Union, on request, about teritly characterized Respondent Asher as part of Sher-

the effects of its decision to close. In addition, Respondent wood itself. Its website also shows that Sherwood markets

Employers should be ordered to pay backpay to the laid off its products, including Asher Candy Canes, as Sherwood

employees in the manner prescribed in Transmarme Navigation Brands products and directs its message to Sherwood

Corp., 170 NLRB 389 (1968). Brands customers.

Based on the above, it is clear that all four factors have been
2 This SEC form is also evidence ofa single employer. met and that Respondent Employers cannot, under any view of
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the undisputed facts, be considered to have an arm's length Its unit employees without notice to the Union of the termilia-
relationship. tion of its business operations and the layoff of its employeeS3

Respondent's defense to this entire case was essentially that in violation of Section 8(a)(1) and (5) of the Act.
he, Frydman, had an absolute right to terminate the Asher facil- 7. Respondent Employers failed to pay to Respondent
ity, of Sherwood's facilities without notice to the Union, and Asher's employees, accrued vacation pay and severance pay as
that such termination would exclude any contract liability. set forth in Respondent Asher's collective-bargaining agree-
Respondent's reason for the Closure of the Asher facility was merit in violation of Section 8(a)(l ) and (5) of the Act.'
that the price of sugar in the United States was too high and REMEDY
much cheaper in Brazil.

Accordingly, I conclude that Respondent Asher and Respon- Having found Respondent Employees have engaged in the
dent Sherwood are a single employer and as such was bound by unfair labor practices described above I shall recommend an
the terms of the 1999-2002 agreement as modified by the Order requiring Respondent Employers to cease and desist and
MOA which expired in June 30, 2005. to take certain affin-native action described below.

Accordingly, I find that Respondents are required to meet the 1. With respect to the termination and closure of Respondent
obligations of the collective-bargaining agreement and pay to Asher facility Respondent Employers must bargain with the
its employees, vacation pay and severance pay as set forth in Union on request, about the effects of its decision to close the
the bargaining agreement. Asher facility. In addition, Respondent Employers shall be

Additionally, I find the failure to make such payments con- ordered to pay backpay to the laid-off unit employees in the
StItUte unilateral changes in violation of Section 8(a)(1) and (5) manner set forth and prescribed in Tronsmarine Navigation
of the Act. See Champion International Corp., SUpra. Corp., supra.

CONCLUSIONS OF LAW 2. Pay to its employees all vacation and severance pay due
pursuant to the terms of the parties' collective-bargaining

I At all times material herein Respondent Asher is an em- agreement.
ployer as defined in Section 2(2), (6), and (7) of the Act. 3. With respect to Respondent Employers layoff of employ-

2. Respondent Sherwood is an employer as defined in See- ees and its failure to pay its employees accrued vacation pay
tion 2(2), (6), and (7) of the Act. and severance pay pursuant to the terms of Respondent Asher's

3. At all times material herein Respondent Asher and Re- collective-bargaining agreement with the Union, backpay, va-
spondent Sherwood constitute a single integrated business en- cation pay and severance pay will be computed in accordance
terprise and a single employer within the ineaning of the Act. with F W. Woolworth Co., 90 NLRB 289 (1956), with interest

4. The Union is a labor organization within the meaning of as prescribed by New 1-forizon for the Retarded, 283 NLRB
Section 2(5) of the Act. 1173 (1987).

5. At all tirnes material herein, Respondent Asher and Re- [Recornmended Order omitted from publication
spondent Sherwood have been parties to a collective-bargaining
agreement with the Union, covering a unit of Respondent
Asher's employees: ' Approximately four unit employees worked until on or about early

All full-time and part-time production and maintenance em- February 2005 moving machinery and performing cleaning operations.
ployees, including all temporary employees, excluding office Production work ceased on October 29, 2004.
sales employees and supervisors as defined by Section 2(11) 4 By a facsimile dated October 9, 2005, Respondent Employers state
of the Act. h. t during the week of October 10, 2005 they will pay accrued vaca-

tion pay
6. On or about October 29, 2004, Respondent Employers

terminated Respondent Asher's business operations and laid off
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ASHER CANDY, INC. AND

SHERWOOD BRANDS, INC.,
PETITIONERS

V.

NATIONAL LABOR RELATIONS BOARD,
RESPONDENT

Consolidated with 06-1393

On Petition for Review and Cross-Application for Enforcement
of an Order of the National Labor Relations Board

Before: RANDOLPH, ROGERS and GRJFFITH, Circuit Judges.

JUDGMENT

This petition for review and cross-application for enforcement were considered

on the record from the National Labor Relations Board and on the briefs and

arguments of the parties. It is

ORDERED AND ADJUDGED that the petition for review be denied and the

Board's cross-application for enforcement be granted.

Petitioners Asher Candy, Inc. and Sherwood Brands, Inc. (Companies) dispute

the Board's finding that they (1) constitute a single employer; (2) failed to engage in

meaningful effects bargaining with Local 102, Baker Confectionary, Tobacco

Workers and Grain Millers International Union, AFL-CIO (Union) about their
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decision to close the Asher facility; and (3) violated § 8(a)(1) and (5) of the National
Labor Relations Act by refusing to pay severance to terminated Asher employees.
The Board's findings are supported by substantial evidence in the record.

The Board considers four factors to determine whether single employer status
exists: (1) interrelation of operations, (2) common management, (3) centralized
control of labor relations, and (4) common ownership. RC Aluminum Indus., Inc. v.
NLRB, 326 F.3d235,239 (D.C. Cir. 2003). "Not all four criteria must be satisfied for
the Board to find a single employer." Id.

First, the Companies concede common ownership. Second, a finding of
common management is supported by Uziel Frydman's service as president of each
company and Chris Willi's service as chief financial officer of each company.
Further, only Sherwood's board had the authority to shut down Asher, and the record
shows that the general manager at Asher required Sherwood approval for major
repairs or purchases. Third, centralized control of labor relations is evident from the
Asher general manager's inability to enter into a collective bargaining agreement
without the approval of Sherwood's board of directors. See Am. Stores Packing Co.,
277 N.L.R.B. 1656, 1657 (1986).

Sherwood's board of directors made the decision to close Asher but did not give
Asher employees or the Union notice until the day of closing. Notice on the day of
closing is insufficient to give the Union an opportunity to bargain regarding the effects
of the closing. Williamette Tug & Barge Co., 300 N.L.R.B. 282, 283 (1990).

The Companies' refusal to pay severance to employees constituted a unilateral
change in a term of employment that violated § 8(a)(1) and (5). Honeywell Int'l, Inc.
v. NLRB, 253 F-3d 125, 127,131 (D.C. Cir. 2001). When Sherwood acquired Asher,
Sherwood assumed the severance terms of Asher's 1999-2002 collective bargaining
contract. The severance terms survived expiration of the contract and could not be
unilaterally altered. Id. at 127. The Companies acknowledged their duty to pay
severance in their 2004 SEC filing. The 2002 memorandum of agreement between
the Union and the Companies did not address severance. Thus, the Companies have
a legal obligation to pay severance on the terms of the expired contract. Id. at 128,
133. These continued benefits are ensured "absent an impasse in bargaining or a new
agreement." Id. at 133.
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Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The
Clerk is directed to withhold issuance of the mandate herein until seven days after
resolution of any timely petition for rehearing or rehearing en banc. See Fed. R. App.
P. 41(b); D.C. Cir. R. 41.

FOR THE COURT:
Mark J. Langer, Clerk

BY:

Deputy Clerk
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Asher Candy, Inc. and Sherwood Brands, Inc. LLC, Nancy Lipin. Esq. for the General Counsel.
a single employer and Local 102, Bakery, Con- RayAquilino, President, ofLocal 102.
fectionary, Tobacco Workers and Grain Millers SUPPLEMENTAL DECISION
International Union, AFL-CIO. Case 29-CA-
26761 STATEMENTOF THE CASE

February 19, 2009 STEVEN DAvis, Administrative Law Judge. On October 24,
2006, the Board issued its Decision. 348 NLRB 993 (2006), in

SUPPLEMENTAL DECISION AND ORDER which it ordered Asher Candy, ]tic and Sherwood Brands, Inc.,
By CHAIRMAN LIEBMAN AND MEMBER SCHAUMBER LLC, a single employer (Respondents) to (a) on request, bar-

gain in good faith with the Union about the effects of their de-
On June 18, 2008, Administrative Law Judge Steven cision to lay off their employees and close Respondent Asher

Davis issued the attached supplemental decision. The Candy's facility, (b) pay backpay to the laid-off employees, and
Respondents filed exceptions. (c) make whole their employees for their failure to pay sever-

The Board has considered the supplemental decision ance and vacation pay consistent with the terms established by
and the record in light of the exceptions and has decided the Union's most recent collective-bargaining agreement with

to affirm the judge's rulings, findings, and conclusions' Respondent Asher Candy The only issue before me is the
2 Respondents' obligation to pay backpay and severance pay.and to adopt the recommended Order. On November 27, 2007, the United States Court of Appeals

ORDER for the District of Columbia Circuit entered a judgment (06-
The National Labor Relations Board adopts the Sup- 1368) enforcing in full the Board's Decision and Order.

plemental decision of the administrative law judge and On March 28, 2008.1 a compliance specification and notice

orders that the Respondents, Asher Candy, Inc. and of hearing was issued directing that a hearing be held on May

Sherwood Brands, hic. LLC, a Single Employer, New 21, later postponed to May 28. On April 15, Uziel Frydman.
the Respondents' president, requested that the hearing be post-

Hyde Park, New York, and Rockville, Maryland, their poned to late July because of his unavailability. Attached to the
officers, agents, successors, and assigns, shall make request was Frydman's detailed itinerary listing international
whole the employees as set forth in appendices A, B, and business commitments on various dates from April 22 to rnid-
C of the administrative law judge's recommended Order July. However, his schedule did not list any obligations for the
and in the amounts set forth there, plus interest accrued period May 29 through J Line 14.
to the date of such payment, minus the tax withholdings Accordingly, on April 24, the Regional Office postponed this

required by Federal, State, and local laws. hearing to June 4, and extended, to May 12, the Respondents'
time to file an answer to the specification

The Respondents' request for a new hearing or to reopen the record On June 1, 5 weeks after the June 4 date was set and 3 days
is denied before the scheduled hearing, Fryclman requested a postpone-

The Respondents did not appear at the hearing in this proceeding ment to July 2 1 because (a) his request for 46 subpoenas had
and the General Counsel moved for default judgment At the hearing, not been complied with by the Regional Office, (b) Human
the judge granted "summary judpient " We adopt the judge's finding Resources Director Vargulish left on her "summer planned
in his supplemental decision that no evidence has been presented by the vacation" on May 30, and would not return until June 30, (c) lie
Respondents to refute any ofthe allegations in the compliance specifi- needed additional time to File an answer to the specification.
cation Although the General Counsel on May 14, 2008, extended the and (d) he will be on vacation in Israel beginning June 14.deadline for filing an answer to May 21, 2008, and the Respondents
filed an answer to the specification by letter dated May 19, 2008, that Counsel for the General Counsel filed an opposition to the
answer does not specifically state the basis for any disagreement with postponement request, joined by the Charging Party On June
most of the calculations in the specification, pursuant to See 102 56 of 3, Judge Joel Biblowitz taxed an Order denying the request and
the Board's Rules and Regulations In any event, as they did not ap- directing that the hearing proceed on June 4. The fax confirma-
pear at the hearing, the Respondents did not establish that the backpay tion notice was received in evidence which stated that it was
or severance pay amounts set forth in the specification were inconsis- received by the Respondents.
tent with terms of the governing collective-bargaining agreement, nor The hearing was held, as scheduled, on June 4 At the hear-
did they otherwise present evidence supporting an), defenses that the ing. counsel for the General Counsel stated that she called theamounts set forth in the specification are inaccurate in any respect
Accordingly. we adopt the judge's Order Respondents that day and spoke to Frydnian who told her that

2 Effective midnight December 28, 2007, Members Liebman, he would not be present at the hearing, but that he intended to
Schaumber, Kirsanow, and Walsh delegated to Members Liebman, appeal Judge Biblowitz' Order and also assert other "irregulan-
SchaUmber, and Kirsanow, as a three-member group, all of the Board's ties" by the Regional Office. No appearance at the hearing was
powers in anticipation of the expiration of the terms of Members Kir- made by the Respondents. At the hearing counsel for the Gen-
sanow and Walsh on December 3 1, 2007 Pursuant to this delegation, eral Counsel moved for a default judgment on the ground that
Chairman Liebman and Member Schaumber constitute a quorum of the the Respondents had not filed an ansver to the specification.
three-member group As a quorum, they have the authority to Issue
decisions and orders in unfair labor practice and representation cases All dates hereafter are in 2008, unless otherwise statedSee See 3(b) of the Act

353 NLRB No. 95
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The Request for Postponement contractual defense to the severance pay part of the specifica-

I affirm Judge Biblowitz' denial ofthe Respondents' request tion. It slates that, according to the contract, employees "were

for postponement. not entitled to any severance if they find and or move to an-

First, the Respondents claim that 46 Subpoenas they re- other job. Under this contract provision Asher/Sherwood are

quested were not received. Evidence received at the hearing entitled to find out if the Asher employees were employed after

establishes that the 46 subpoenas were sent by tile Regional termination by Asher. The above-requested subpoenas will be

Office oil May 22 by FedEx Delivery was attempted at 11: 10 part of the discovery that Sherwood plan to use to discover all

a.m. on May 23, but according to a FedEx document the "cus- facts re the employment of Asher eN-ClnplO\Iees after their ter-

torner was not available or business closed." Indeed, Frydman mination." [sic]

asserts in his June I letter that the package "came after I left to In fact, the contract states as follows:

a meeting out of the office." [sic] Clearly, the subpoenas were In the event the Employer ceases to do business as a result of
delivered during business hours and someone should have been which its employees lose employment in the industry, or in
present to accept them. Moreover, another delivery was at- the event of removal of the plant by the Employer to a point
tempted at 11:26 a.m. on May 27, but according to a letter from beyond commuting distance for a majority of the employees
FedEx "delivery could not be completed as the consignee re- ofsuch plant, severance pay in accordance with the following
fused to accept the parcel .,,2 Clearly, the failure to receive the schedule shall be paid to those employees in the employ of
subpoenas, assurning that is a valid ground for postponement, the Employer who have completed the periods of employ-
was the fault of the Respondents. ment with the Employer prescribed in the following schedule.

It should be noted that on May 14, counsel for the General The Board found that after Respondent Asher closed its NewCounsel sent the Respondents 15 subpoenas by regular mail.

Those subpoenas, sent to the Respondents' correct address, Hyde Park, New York plant on October 29, 2004, "the candy

were not returned by the Postal Service. Respondents denied canes formerly manufactured by Respondent Asher are now

receiving them. manufactured at Respondent Sherwood's facilities in Brazil.~

Second, the fact that Human Resources Director VargUlish The Board also found that Respondents Asher and Sherwood

left on a "planned vacation" on May 30 is not a valid reason for are a single employer. Supra at 995-996

the request. The June 4 hearing date was set on April 24, The specification alleges that pursuant to the parties' con-

nearly 5 weeks before Vargulish left. Clearly, if this was in- tract, employees were entitled to severance pay following the

deed a "planned" vacation her departure date would have been closure of the plant. The Board's Decision directed that the

known to the Respondents on April 24, and either her vacation Respondents make their employees whole for their failure to

could have been rescheduled, or a postponement request, oil pay severance pay "consistent with the terms established by the

that ground, could have been made at that time Union's most recent collective-bargaining agreement with Re-

Third, the fact that the Respondents needed additional time spondent Asher Candy . ." Supra at 993.

to file their answer is not a ground to postpone the hearing. It is the General Counsel's burden to prove gross backpay

The original date for filing an answer was April 18. That date The specification sets forth the method of calculation and the

was extended to May 12. Whether the papers subsequently calculations for the amounts sought for severance pay, and for

filed constituted a sufficient answer will be discussed below. backpay pursuant to Transmorine Novigation Corp, 170 NLRB

Finally, the June 4 hearing date would not have interfered with 389 (1968). At the hearing, counsel for the General Counsel

Frydman's vacation beginning on June 14. stated that all the computations as to severance pay were made

Accordingly, I find that the request for postponement is en- consistent with the terms established by the Union's most re-

tirely devoid ofinerit and was properly denied. cent collective-bargaining agreement with Respondent Asher.
The specification properly sets forth the backpay period The

The Motion for Default Judgment Calculations also properly state the manner in which severance
Counsel for the General Counsel maintains that no answer pay was calculated-multiplying the number of severance

was filed by the Respondents, and at the hearing moved for a weeks each discriminatee was eligible to receive pursuant to the
default judgment on that ground. The answer was originally contract by their weekly wage rates which were calculated on
due on April 18 The time for filing an answer was thereafter the basis of a 40-hour week multiplied by the applicable hourly
extended to May 12. She advised the Respondents, in writing, wage rate.
that if no answer was filed, she would request summary jUdg- Section 102.56 of the Board's Rules and Reaulations re-
ment at the June 4 hearing. quires that as to all matters within tile knowledge of tile Re-

By letters dated May 8 and 21, the Respondents requested spondents, including the various factors entering into the com-
the issuance Of Subpoenas. The May 8 letter arguably raised a putation of gross backpay, tile answer shall specifically state

the basis for any disagreement, setting forth the Respondents'
2 Following the hearing, in a letter to Judge Biblowitz dated June 5, position as to the applicable premises and furnishing the appro-

Frydman stated that "I was not in the office until the aflernoon of May priate supporting figures.
27, and the clerk at the office who was asked to sign the envelope re- The Respondents did not file an answer as to -my of the
fused correctly to do so because the FedEx envelope was not hear specification s specific computations concerning gross back-
marked to SHERWOOD but to me personally and no sianature was pay, including the backpay period, the employees* dates of hireclearly shown on the envelop as a requirement to accept it " [sic] The
letter has been included in the evidence file as GC Exh 6 and termination, years of employment with the Respondents,
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their hourly wage rate, weekly pay, the number of severance severance pay. The letter does not identify the four employees
weeks they were entitled to as set forth in the contract based on or offer any other evidence of their alleged resignations, and
their years of employment, or the precise amounts of backpay since the Respondents did not appear at the hearing, no such
and severance pay owed to them. Accordingly, all the gross evidence was presented there Accordingly, the Respondents
backpay calculations are undenied, and they are deemed to be have not presented any evidence to support this alleged de-
true. Section 102.56 fense, and it is rejected

According to the contract, the employees were entitled to Conclusions
severance pay if either they lost employment in the industry or No sufficient answer having been filed to any of the compu-the plant was removed beyond their commuting distance. It is tations set forth in the compliance specification, and no evi-the Respondents' burden to prove deductions to backpay. Mas- dence having been presented by the Respondents at the hearingfro Plastics, 136 NLRB 1342, 1346 (1962). Accordingly, it is
their burden to prove, according to the contract, that the dis- to refute any of the allegations in the specification. all such

criminatees are not entitled to contractual severance pay be- allegations are deemed to be admitted to be true and are hereby

cause they continued to be employed in the industry and that found to be true The Respondents shall be obligated to pay to

the plant was not removed beyond the employees' Commuting the employees the amounts set forth in appendices A, B, and C

distance. The Respondents recognized that they had this bur- of the compliance specification, attached, with interest. 3

den of proof by requesting subpoenas in order to examine re- Based on the above, I issue the following recommended

cords and question their former employees as to jobs they held ORDER
after the plant closed. However, it appears that, had the Re- The Respondents, Asher Candy, Inc. and Sherwood Brands,
spondents defended this case, it would have been unlikely that Inc., LLC, a single employer, New Hyde Park, New York, and
they could have proven that their relocated facility in Brazil Rockville, Maryland, their officers, agents, successors, and
was within its New York-based employees' commuting dis- assigns, shall make whole the employees set forth in the at-
tance. tached appendices A, B, and C, and in the amounts set forth

Inasmuch as the Respondents did not appear at the hearing to there, plus interest accrued to the date of such payment, rninus
present any evidence as to their defense, I find and conclude the tax withholdings required by Federal, State, and local laws.
that they have not met their burden of proving that the backpay
or severance pay amounts were inconsistent with the terms of 3 ifno exceptions are filed as provided by See 102 46 ofthe Board's
the contract or that they were inaccurate in any respect. Ac- Rules and Regulanons, the findmRs. conclusions, and recornmended
cordingly. this alleged defense has no merit and it is re ected.Order shall, as provided in Sec 102 48 of the Rules, be adopted by the

Similarly, the Respondents' May 21 letter states that four Board and all objections to them shall be deemed \,vaived for all Put-
employees quit in June 2004, and are not entitled to backpay or poses

Appendix A

Asher Candy, Inc.: Years of Service/Severance Weeks

Lost Afome First Nome Date of Dale of EmploYment Severance
Hire Term Years /Wel Weeks

Adrierri Marise 06/16/1975 0/28/2004 20 15
Arriola Juan 04/24/1978 10/28/2004 20 15
Arriola -Maria 01/01/1988 10/28/2004 16 12
Arleaga Jose 07/26/1984 10/21/2004 20 15
Arteaga Rosincla 03/14/1994 10/21/2004 10 10
Benitez Concepcion 02/27/1995 10/12/2004 9 6
Calixte Jean 03/13/1998 10/28P004 6 3
Carbajal Yolanda 05/10/1993 10/21/2004 1 1 10
Castillo Custudio 08/19/1991 10/21/2004 14 10
Concepcion Gloria 01/13/1994 10/21/2004 10 10
Debe Emanette 03/29/1993 10/2 1 /2004 11 10
Debe Ruben 02/24/1992 10/12/2004 12 10
Duperval Francoer 07/03/1996 10/12/2004 8 6
Emmanuel Mimose 07/20/1995 10/12/2004 9 6
Estrada Angela 03/29/1993 10/21/2004 1 1 10
Fleurissaint Jean 02/25/1976 10/28/2004 20 15
Flores Maria 05/18/1995 10/12/2004 9 6
Gomez -Helen 10/27/1988 10/21/2004 15 12

1 Gomez Maria 03/12/1992 10/21/2004 12 10
Gonzalez Maribel 05/11/1993 10/21/2004 11 10
Guevara Fidel 08/16/1989 10/21/2004 15 12



962 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

Guevara Juana 07/27/1989 10/28/2004 15 12

Jennings Frederick 05/09/1988 10/21/2004 16 12

Johnson Susan 06/09/1975 10/28/2004 20 Is

Johnson Timothy 06/20/1995 10/12/2004 9 6

Martinez Rosa 11/19/1990 10/28/2004 13 10

Miranda Reyna 10/25/1988 10/28/2004 16 12

Morgan Donald 06/18/1984 02/02/2005 20 15

Myrthil Jeanina 07/18/1995 10/12/2004 9 6

Oliver Anthony 01/07/1997 10/21/2004 7 3

Ortiz Marcos 04/05/1978 10/28/2004 20 15

Perez Olivia 06/21/1984 10/28/2004 20 15

Pierre Gerard 05/20/1974 01/11/2005 20 15

Quintanilla Ana 07/17/1995 10/12/2004 9 6
Regina Francesco 08/24/1994 10/28/2004 10 10

Rosa Marinela 09/24/1990 10/21/2004 14 10

Salmeron Maria 03/29/1993 10/21/2004 11 10

Shjwnarain Puran 11/25/1985 10/12/2004 18 12

Stevens Angela 03/31/1981 10/28/2004 20 T5
Strachan David 01/29/1980 01/31/2005 20 15

Turnmings John 02/24/1975 01/31/2005 20 15

Ventura 1 Sylvia 05/17/1995 10/12/2004 9 6

Waldron Kenmore 04/26/1971 02/02/2005 20 15

Washington Mae 06/30/1975 10/28/2004 20 15

Watson Brenda 08/15/1966 10/28/2004 20 15

Williams Merrell 1 02/10/1982 1 10/26/2004 1 20 15

Appendix B

Asher Candy, Inc.: Hourly Rates and Weekly Pay

Last Alaine First Name Hourly Weekly
Rate Pqv,

Adriern Marise S 14 26 57040

Arriola Juan 1546 61840

Amola Maria 1036 41440

Arteaga Jose 13 13 52520
Arteipa Rosinda 765 30600
Benitez Concepcion 750 30000
Calixte Jean 7 85 31400

Carbajal Yolanda 7 80 31200
Castillo Custudio 940 37600
Concepcion Gloria 760 30400

Debe Emanette 7 80 31200
Debe Ruben 8 85 35400

Duperval Francoer 7 10 28400

Emmanuel Mirnose 750 30000
Estrada Angela 7 80 31200
Fleurissaint Jean 15 20 60800
Flores Maria 750 30000
Gomez Helen 9 80 39200
Gomez Marla 7 80 31200
Gonzalez Maribel 7 80 31200
Guevara Fidel 10 30 41200

Guevara Juana 9 30 37200
Jennings Frederick 11 55 46200

Johnson Susan 14 01 56040

Johnson Timothy 960 38400

Martinez Rosa 3 80 35200
Miranda Reyna 9 80 39200

Morgan Donald 12 82 1 512 80
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Myr-thil Jeanina 7 10 28400
Oliver Anthony 905 36200
Ortiz Marcos 15 29 611 60
Perez Oilvia 11 16 44640
Pierre Gerard 14 37 574 80
Quintanifla Ana 765 30600
Regina Francesco 9 80 39200
Rosa Marjriela 11 80 47200
Salmeron Maria 780 31200
Shjwnaram Puran 16 16 64640
Stevens Angela 12 88 51520
Strachan David 17 85 71400
Tummings John 2071 82840
Ventura Sylvia 1 7 50 30000
Waldron Kenmore 15 97 638 80
Washington Mae 1401 56040
Watson Brenda 14 78 591 20
Williams Merrell $ 13 50 1 5400

Appendix C

Asher Candy, Inc.: Severance and Transmarine Moneys Owed

Last Name First Name Hourly Weekl ' i Severance Severance Tronstnarine Total
Rate Pa ' v Weeks Pa vout

Adriem Marise 14 26 57040 15 $ 8,55600 S 1,14080 9169680
Arriola Juan 1546 61840 15 9,27600 1,236 80 1 O 5 12 80
Arriola Maria 1036 41440 12 4,972 80 828 80 5,801 60
Arteaga Jose 13 13 525 20 15 7,87800 1,05040 8,92840
Arteaga Rosinda 765 1 30600 10 1 3,06000 61200 3,67200
Benitez Concepcion 7 50 30000 6 1,80000 60000 2,40000
Calixte Jean 7 85 31400 3 94200 62800 1,57000
Carbajil Yolanda 780 31200 10 3,12000 62400 3,74400
Castillo CUStUdio 940 37600 10 3,76000 75200 4,51200

net
Concepcion Gloria 760 30400 10 3,04000 608 00 3,64800
Debe 7 80 31200 10 3,12000 62400 3,74400

J e'Debe Ruben 8 85 354 00 1 10 3,54000 708 ob 4,24800
Dupervjal Francoer 7 10 28400 6 1,70400 56800 2,27200_
Emmanuel Mimose 750 30000 6 1,80000 60000 2,40000
Estrada A , 1 7 80 31200 10 3,12000 62400 3,74400
Fleurissaint Jean 1520 608 00 15 9,12000 1,21600 10336 00
Flores Maria 750 30000 6 1'800 00 60000 2,40000
Gomez Helen 9 80 39200 12 4,70400 78400 5,48800
Gomez Maria 7 80 31200 1 10 3,120,00 62400 3,74400
Gonzalez Maribel 7 80 31200 10 3,120 00 62400 3,74400
Guevara Fidel 10 30_ 41200 12 4,94400 824 00 5,76800 1
Guevara Juana 930 372 00 12 4,46400 74400 5,20800
Jennings Frederick 11 55 462 00 12 5,54400 92400 6,46800
Johnson Susan 14 01 56040 15 8,40600 L120 80 9,52680
Johnson Timothy 960 38400 6 1 2,30400 76800 3,07200
Martinez Rosa 8 80 35200 10 3152000 70400 4,224,00
Miranda Reyna 9 so 39200 12 4,70400 78400 5,48800
Morgan Donald 12 82 51280 15 7,69200 1,02560 8,71760
Myrthil Jeanina 7 10 28400 6 1,70400 568 00 2,27200
Oliver_ Anthony 905 36200 3 1,08600 72400 1 1,81000
Ortiz Marcos 15 29 611 60 1 15 9,17400 1 1.223 20 10,39720
Perez Olivia 11 16 1 44640 15 6,69600 892 80 7,588 80

p Gerard t4 37 57480 15 8,62200 1,14960 9,771 60

nllla Ana 1 765 30600 6 1,83600 61200 2,44800
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Regina Francesco 980 39200 10 3192000 78400 4,70400

Rosa Marinela 11 80 472 00 10 4,72000 94400 5,66400

Salmeron Maria 780 312 00 10 3,12000 62400 3,74400

Shmnarain Puran 16 16 64640 12 7,75680 1,29280 9,04960

Stevens Angela 12 88 515 20 15 7,72800 1,03040 8,75840

Strachan David 17 85 71400 15 10,71000 1,42800 12,13800
Tummings John 2071 82840 15 1 12,42600 1,65680 14,08280
Ventrua Sylvia 750 30000 6 1,80000 60000 2,40000

Waldron Kenmore 15 97 638 80 15 9,58200 1,27760 10,85960
Washington Mae 1401 56040 15 8,40600 1 120 80 9,526 80
Watson Brenda 14 78 591 20 15 8,86800 1,18240 10,05040
Williams Merrell 13 50 54000 15 8,10000 1,08000 9,18000
TOTAL $239,38560 $40,13760 $279,523 20
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S C U
F t 01 1

ou 5 009
UNITED STATES COURT OF APPEALS A i

FOR THE SECOND CIRCUIT

NATIONAL LABOR RELATIONS BOARD

Petitioner

V. No. 09-1307-ag

ASHER CANDY, U40SBERWOOD BRANDS,
TNC., LLC, A SINGL-EMP-LOYER

Respondemt

JU09MIENT ENFORCING AN ORDER Of THE
NATIONAL LABOR RELATIONS BOARD

13efore: Ro"ger J. Miam, Robeit A. Katzmann, Reena Ragg Circuit Judges.

Ibis cause w.w submitted upori the motim of ffie National Labor Relatr.Board for entry of a-&-fhu1tjWgm=t against Respondent, Asher Candy,
Inc/Sherwood Brands, 1xic., LLC, a single employer, its officers, agents,
successors, and assigm, emfoming its order dated Febn=y 19, 2009, in Case 4001

29--A-26761, andtbe Coim having considered the same, it is hereby

ORDERED AND ADJ-UDGED by the Court that the Respondent, Ashe

Cmdy, Inc/Sherwoo# Brands, Inc., LLC, a single employer, its officers, agcn

successors, and assigns, shall make whole the individmis named in attached

appendices A, R, an&C by paying them the arnDunts following tbeirnames,
interest tD be coxxipuOd in the manner prescribied in New RorL ,onsfbr the
Retarded, 28-3 NLRB' -1173 (1987), minus tax widiholdings required by Fe"
State Laws. (See attadwd Appendices A, B and.

Mandate shall issue farthwith.

SO ORbERED:

A 7 7k J FE CO PY FOR THE COURITT.

01jWn %bye, clu* CATMRNE OWAG
By-

C) 1, -CM
Date Jay V21fek, AdbW roeY>

7 
10

ISSUED AS MANDATE: ts, 0, vcCe P-Ti Fi CD



Appendix A

Asher Candy, Inc.: Years of Service/Severance Weeks

Last Name First Name Date of Date of Emplqyment Sevei-ance
Hire Term Yeat-s Met Weeks

Adrierri Marise 06/16/1975 10/28/2004 20 15
Amola Juan 04/24/1978 10/28/2004 20 Is
Amola Maria 01/01/1988 10/28/2004 16 12
Arteaga Jose 07/26/1984 10/21/2004 20 15
Arteaga Rosinda 03/14/1994 10/21/2004 10 10
Benitez Concepcion 02/27/1995 10/12/2004 9 6
Calixte- Jean 03/13/1998 10/28/2004 6 3
Carbalal Yolanda 05/10/1993 10/21/2004 11 10
Castillo Custudio 09/19/1991 10/21/2004 14 10
Concepcion Gloria 01113/1994 10/21/2004 10 10
Debe Ernanerte 03/29/1993 10/21/2004 11 10
Debe Ruben 02/24/1992 10/12/2004 12 10
Duperval Francoer 07/03/1996 10/ 12/2004 8 6
Ernmanuel Mimose 07/20/1995 10/12/2004 9 6
Estrada Angela 03/29/1993 10/21/2004 11 10
Fleurissaint Jean 02/25/1976 10/28/2004 20 15
Flores Maria 05/18/1995 10/ 12/2004 9 6
Gomez Helen 10127/1988 10/21/2004 15 12
Gornez- Maria 03/12/1992 10/21/2004 12 10

Gonzalez Maribel 05/11/1993 10/21/2004 11 10
Guevara Fidel 08/16/1989 10/21/2004 15 12
Guevara Juana 07/27/1989 10/28/2004 15 12
Jennings Frederick 05/09/1988 10/21/2004 16 12
Johnson Susan 06/09/1975 10/28/2004 20 15
Johnson Timothy 06/20/1995 10/12/2004 9 6
Martinez Rosa 11/19/1990 10/28/2004 13 10
Miranda Reyna 10/25/1988 10/28/2004 16 12

Morgan Donald 06/18/1984 02/02/2005 20 15

Myrthil Jeanina 07/18/1995 10/12/2004 9 6
Oliver Anthony 01/07/f997 10/21/2004 7 3
Ortiz Marcos 04/05/1978 10/28/2004 20 15
Perez Olivia 06/21/1984 10/28/2004 20 15
Pierre Gerard 05/20/1974 01/11/2005 20 15
Quintanilla Ana 07/17/1995 10/12/2004 9 6
Regina Francesco 08/24/1994 10/28/2004 10 10
Rosa Marinela 09/24/1990 10/21/2004 14 10

Salmeron Maria 03/29/1993 10/21/2004 11 10

Shmnarain Puran 11/25/1985 10/ 12/2004 18 12
Stevens Angela 03/31/1981 10/28/2004 20 15

Strachan David 01/29/1980 01/31/2005 20_ 15
Tul"Illings John 02/24/1975 01/31/2005 20 15
Ventura Sylvia 05/17/1995 10/12/2004 9 6
Waldron Kenmore 04/26/1971 02/02/2005 20 15

Washington Mae 06/30/1975 10/28/2004 20 15
Watson Brenda 08/15/1966 10/28/2004 20 15
Williams Merrell 02/10/1982 10/26/2004 20 15



Appendix B

Asher Candy, Inc.: Hourly Rates and Weekly Pay

Last Name First Name Hourly Weekly
Rate POY

Adriern Manse $ 14.26 $ 570.40
Arriola Juan 15.46 61840
Arriola Maria 1036 41440
Arteaga Jose 13.1 52520
Artcaga Rosinda 765 306.00
Benitez Concepcion 7.50 300.00
Calixte Jean 785 314 00
Carbaial Yolanda 7.80 31200
Castillo Custudio 940 37600
Concepcion Gloria 7.60 30400
Debe Emanette 780 31200
Debe Ruben 8.85 354.00
Duperval Francoer 7 10 28400
Emmanuel Mimose 750 30000
Estrada Angela 780 312.00
Fleurissaint Jean 15.20 608.00
Flores Maria 7.50 300.00
Gornez Helen 9.80 39200
Gomez Maria 7.80 312.00
Gonzalez Maribel 780 312.00
Guevara Fidel 1030 412.00
Guevara J uana 93 372.00
Jennings Frederick 11.55 46200
Johnson Susan 1401 360.40
Johnson Timothy 960 384.00
Martinez Rosa 880 35200
Miranda Reyna 98 392.00
Morgan Donald 1282 51280
Myrthil Jeanina 7 10 28400
Oliver Anthony 905 362.00
Ortiz Marcos 15.29 611 60
Perez Olivia 11-16 4-4640
Pierre Gerard 1437 574.80
Quintanilia Ana 7.65 306.00
Regina Francesco 9.80 39200
Rosa Mannela 11 80 472.00
Salineron Maria 780 31200
Shimiarain Puran 16 16 646.40
Stevens Angela 12.88 515.20
Strachan David 1785 714.00
TuinniTrigs John 20.71 82840
Ventura Sylvia 750 300.00
Waldron Kerim re 1597 63880
Washington Mae 1401 560.40
Watson Brenda 1478 591 20
Williams Merrell $ 1350 $ 54000



Appendix C

Asher Candy, Inc.: Severance and Transmarine Moneys Owed

Last Natne First Nanie How1v Weekly Severance Severance Transmarine Total
Rate pay Weeks Payout

Adriem Manse 1426 570.40 15 $ 8,556.00 S 1,14080 $ 9,69680
Arriola Juan 1546 61840 15 9,276.00 1,236.80 10,51280
Arriola Maria 10.36 414.40 12 4,972.80 828 80 5,801.60
Arteaga Jose 13 13 52520 15 7,878.00 1,050,40 8,928.40
Arteaga Rosinda 765 306.00 10 3,06000 612.00 3,672 00
Benitez Concepcion 7 50 300.00 6 1,800.00 600.00 2,400.00
Calixte Jean 785 31400 3 942.00 62800 1,570.00
Carbalal Yolanda 780 31200 10 3,120.00 624.00 3,74400
Castillo Custudio 940 37600 10 3,760.00 752.00 4,51200
Concepcion Gloria 760 30400 10 3,040.00 608.00 3,64800
Debe Emanette 7.80 31200 10 3,12000 624.00 3,744.00
Debe Ruben 885 35400 10 3,540.00 4,248.00
Duperval Francoer 7 10 284.00 6 -1 1,70400 568.00 2,272.00
Emmanuel Mirnose 750 30000 6 1,800.00 60000 2,40000
Estrada Angela 7 80 31200 10 3,120.00 624.00 3,74400
Fleurissaint Jean 1520 608.00 15 9,12000 1,216.00 10,33600
Flores- Maria 7.50 30000 6 1,80000 60000 2,400.00
Gomez Helen 980 392.00 12 4,704.00 1 784.00 5,488.00
Gomez Maria 7 80 312.00 1 10 3,120.00 624.00 3,744.00
Gonzalez Maribel 7.80 312.00 10 3,120.00 62400 3,74400
Guevara Fidel 10.30 412.00 12 4,944.00 82400 5,76800
Guevara Juana 930 372.00 12 4,464.00 744.00 5,208.00
Jennings Frederick 11 55 462.00 12 5,544.00 92400 6,468.00
Johnson Susan 1401 560.40 15 1 8,40600 1,12080 9,526.80
Johnson Timothy 960 39400 6 2,304.00 76800 3,072.00
Martinez Rosa - ft 35200 10 3,52000 704.00 4,224,00
Miranda Reyna 980 39200 12 4,704.00 84.00 5,48800
Morgan Donald 12 82 51280 15 7,692.00 1,025.60 8,71760
Mvrthil Jeanina 7 10 28400 6 1,70400 568.00 2,27200
Oliver Anthom 905 36200 3 1,08600 72400 1,81000
Ortiz Marcos 1529 611 60 15 9,17400 1,223.20 10,39720
Perez Olivia 11 16 44640 1 15 6,69600 892.80 7,58&80
Pierre Gerard 1437 57480 15 8,622.00 1,14960 9,771.60
Quintanilla Ana 765 30600 6 1,836.00 612.00 2,448.00
Regina Francesco 980 392.00 10 3,920.00 784.00 4,70400esco
Rosa Marinela 11 80 47200 10 4,72000 944.00 5,66400

lGard

Salmeron Maria 7 80 31200 10 3,12000 624.00 3,74400

Franc
An 

r 
'ela

Mar"

Shmnarain PUran 646.40 12 7,75680 1,292.80 9,04960

e

Stevens A 1288 51520 15 7,72800 1,03040 9,758.40
Strachan David 1785 71400 15 10,71000 1,428.00 12,138 00

TUrninings John 2071 82840 15 12,426.00 1,65680 14,082.80e
Ventrua Sylvia 750 30000 6 1,800.00 60000 2,400-00
Waldron Kenmore 1597 63880 15 9,582.00 1,27760 10,85960
Washington Mae 1401 56040 15 8,406.00 1,120.80 9,526.80
Watson Brenda 14 78 591 20 15 8,868.00 1,182.40 10,050.40c ,

8,100.00 1,08000 9,18000
I'OTA L 9 - $239,38560 $40,13760 $279,52320
Williams Merrell 1350 540
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 29

ASHER CANDY, INC. AND SHERWOOD
BRANDS, INC., A Single Employer, and SHERWOOD
BRANDS, LLC, Alter Ego of SHERWOOD BRANDS, INC.,
both d/b/a SHERWOOD BRANDS, INC. LLC; SHERWOOD
BRANDS, INC., debtor in possession and SHERWOOD BRANDS,
LLC, debtor in Possession

and Case No, 29-CA-26761

LOCAL 102, BAKERY, CONFECTIONARY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO

NOTICE OF HEARING

The National Labor Relations Board, herein called the Board, having on October 24,

2006, issued its Decision and Order (348 NLRB 993) directing Asher Candy, Inc. and

Sherwood Brands, Inc. LLC, a single employer, their officers, agents, successors, and assigns,

to make whole their laid off unit employees with severance pay, vacation', and backpay

calculated in the manner set forth in Transmarine Navigation Corp., 170 NLRB 389 (1968);

and

The United States Court of Appeals for the District of Columbia Circuit having on

January 26, 2008, issued its Judgment (Docket No. 06-1368) enforcing, in full, the Decision

and Order of the Board against Asher Candy, Inc. and Sherwood Brands, Inc. finding them to

be a single employer; and

A controversy '-.aving arisen over the amount of backpay and other monies owed under

the Board's Order, a Compliance Specification issued on March 28, 2008; and

' Respondents have already satisfied their vacation pay obligation under the Judgment.



The Board, having on February 19, 2009, issued its Supplemental Decision and Order

(353 NLRB 959) directing Asher Candy, Inc. and Sherwood Brands, Inc. LLC, a single

employer, their officers, agents, successors, and assigns, to make whole 46 named employees

by paying them $279,523.20, consisting of $239,385.60 in severance pay, and $40,137.60 'in

Transmarine backpay, plus interest accrued to the date of such payment; and

The United States Court of Appeals for the Second Circuit having on September 10,

2009, issued its Judgment (Docket Nos. 09-1368 and 09-283 1) enforcing, in full, the Board's

Supplemental Decision and Order,

Now, further controversy having arisen as to whether Sherwood Brands, Inc.

("Sherwood Inc."), Sherwood Brands LLC ("Sherwood LLC"), Sherwood Brands, Inc.,

debtor in possession, and Sherwood Brands, LLC, debtor in possession, should be jointly and

severally required to comply with the Court Judgment enforcing the Board's Supplemental

Order, the undersigned, pursuant to Sections 102.52 and 102.54 of the Board's Rules and

Regulations-Series 8, as amended, hereby issues this Notice of Hearing and alleges as

follows:

1. (a) Sherwood Inc. Is a North Carolina Corporation with its principal place of

business located at 1803 Research Boulevard, Suite 201, Rockville, Maryland.

(b) On July 1, 2011, Sherwood Inc. filed a Chapter I I Petition in the United States

Bankruptcy Court for the District of Maryland in Case No. 11-28309.

2. (a) Sherwood LLC is a North Carolina Corporation with its principal place of

business located at 1803 Research Boulevard, Suite 201, Rockville, Maryland.

(b) On July 1, 2011, Sherwood LLC filed a Chapter I I Petition in the United States

Bankruptcy Court for the District of Maryland in Case No. 11-283 07.
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3. At all times material herein, Sherwood Inc. operated as a holding company.

4. (a) Sherwood LLC is a wholly owned subsidiary of Sherwood Inc.

(b) Sherwood Brands of Rhode Island Inc. is a wholly owned subsidiary of

Sherwood Inc.

(c) Sherwood Foods, Inc. is a wholly owned subsidiary of Sherwood Inc.

5. At all times material herein, the following individuals have held the position listed

with their names for Sherwood Inc. and its wholly owned subsidiaries, including Sherwood

LLC, Sherwood Brands of Rhode Island Inc. and Sherwood Foods, Inc.:

(a) Uziel Frydman: COO and President

(b) Amir Frydman: CEO and Vice-President

(c) Christopher Willi: CFO and Treasurer

6. At all times material herein, Sherwood Inc. and Sherwood LLC have done business

as and have also been known as Sherwood Brands, Inc. LLC.

7. On November 3, 2006, Asher Candy, Inc. and Sherwood Inc. jointly filed with the

United States District Court for the District of Columbia a Petition for Review of the Board

Decision and Order, reported at 348 NLRB 993, that named Sherwood Brands, Inc. LLC as

one of the two single employer Respondents.

8. At all times material herein, prior to December 2006, all revenues generated by

Sherwood Inc.'s wholly owned subsidiaries, including Sherwood LLC, Sherwood Brands of

Rhode Island Inc. and Sherwood Foods, Inc. were deposited into bank account(s) registered to

Sherwood Inc.

9. At all times material herein, prior to December 2006, all payroll expenses incurred

by Sherwood Inc.'s wholly owned subsidiaries, including Sherwood LLC, Sherwood Brands

3



of Rhode Island Inc. and Sherwood Foods, Inc. were paid from various bank accounts

registered to Sherwood Inc.

10. (a) On or about December 20, 2006, Sherwood Inc, transferred $20,756.00 frorn its

collateral reserve account xxxxxxO849 at BB&T bank to Sherwood LLC Master account

xxxxx 1486 at BB&T Bank.

(b) On or about December 28, 2006, Sherwood Inc. transferred $1,071,795.83 from

its collateral reserve account xxxxxxO849 at BB&T Bank to Sherwood LLC Agent account

xxxxx 1516 at BB&T Bank.

(c) Between January 1, 2007, and March 9, 2007, Sherwood Inc. made deposits into

its collateral reserve account xxxxxxO849 at BB&T Bank in the following amounts:

1. January 2007: $ 18,181.98

2. February 2007: $142,967.73

3. March 2007: S 12,923.25

(d) Between January 1, 2007, and March 9, 2007, Sherwood Inc. transferred all of the

deposits listed in subparagraph (c) from its collateral reserve account xxxxxxO849 at BB&T

Bank to Sherwood LLC Agent account xxxxx 1516 at BB&T Bank.

(e) On or about March 9, 2007, when Sherwood Inc. closed its collateral reserve

account at BB&T Bank, Sherwood Inc. caused all electronic vendor payments sent to its

collateral reserve account to be credited to either the Sherwood LLC Agent account

xxxxx 1516 or Master account xxxxx 1486 at BB&T Bank.

11. (a) At all material times prior to December 2006, Sherwood Inc., funded the

payroll of its wholly owned subsidiaries Sherwood Brands of Rhode Island Inc. and

Sherwood Foods, Inc. with funds from its BB&T Bank account xxxxxx8445

4



(b) At all material times since December 2006, Sherwood LLC, through its BB&T

Bank* Operating account xxxxxl451 has funded the payroll of Sherwood Inc.'s wholly owned

subsidiaries Sherwood Brands of Rhode Island Inc. and Sherwood Foods, Inc.

12. (a) The transfer on December 28, 2006 of $1,071,795.83 from Sherwood Inc. to

Sherwood LLC described in paragraph 10(b) and (d) occurred at times when Sherwood Inc.

was either insolvent or rendered insolvent by said transactions.

(b) The transfers of funds described in paragraph I 0(b) and (d) were made without

Sherwood Inc. receiving equivalent value from Sherwood LLC in exchange for the funds

which it was transferred.

(c) The transfers of funds described in paragraph I 0(b) and (d) constituted

fraudulent conveyances against the interests of the Board.

13. (a) Sherwood Inc. does not currently have any funds on deposit with BB&T Bank.

(b) Sherwood Inc. does not currently have any funds on deposit at any non BB&T

Bank.

14. Sherwood Inc., by fully depleting its accounts at BB&T Bank, as described in

paragraphs 10, 12, and 13(a), has rendered itself insolvent and unable to satisfy its remedial

obligations to the Board under the January 26, 2008, Court Judgment.

15. Based on the facts set forth above in paragraphs I through 6, and the conduct

described above in paragraphs 10 through 14, Sherwood LLC is an alter-ego of Sherwood

Inc., and is jointly and severally liable with Respondents Asher Candy, Inc., Sherwood

Brands, Inc. LLC, Sherwood Inc., Sherwood Brands, Inc., debtor in possession, and

Sherwood Brands, LLC, debtor in possession, to comply with the Board Order and Court

Judgment.

5



16. By virtue of the fact that Sherwood Inc. is an adjudicated single employer with

Respondent Asher Candy, Inc., Sherwood Inc. is bound by the Supplemental Board Order

dated February 19, 2009, and the Court Judgment entered on September 10, 2009.

17. Based on the facts described above in paragraph 16, a second supplemental order

should issue directing Sherwood Inc., a single employer, its officers, agents, successors, and

assigns, to make whole its 46 named employees by paying them $279,523.20, consisting of

$239,385.60 in severance pay, and $40,137.60 in Transmarine backpay, plus interest accrued

to the date of such payment.

18. Based on the facts and conduct set forth above in paragraph 15, a second

supplemental order should issue directing Sherwood LLC, an alter ego of Sherwood Inc., and

Sherwood LLCs officers, agents, successors, and assigns, to make whole the 46 named

employees by paying them $279,523.20, consisting of $239,385.60 in severance pay, and

$40,137.60 in Transmarine backpay, plus interest accrued to the date of such payment.

ANSWER REQUIREMENT

Respondents Sherwood Inc., Sherwood Brands, Inc., debtor in possession, Sherwood

LLC and Sherwood Brands, LLC, debtor in possession are notified that, pursuant to Section

102.56 of the Board's Rules and Regulations, they must file an answer to the notice of

hearing. The answer must be received by this office on or before September 7, 2011, or

postmarked on or before September 6, 2011. Unless filed electronically in a pdf format,

Respondents Sherwood Inc., Sherwood Brands, Inc., debtor in possession, Sherwood LLC

and Sherwood Brands, LLC, debtor in possession should file an original and four copies of

their answers with this office.

6



An answer may also be filed electronically by using the E-Filing system on the

Agency's website. In order to file an answer electronically, access the Agency's website at

http://vrww.nlrb.,ov, click on the E-Gov tab, select E-Filing, and then follow the detailed

instructions. The responsibility for the receipt and usability of the answer rests exclusively

upon the sender. Unless notification on the Agency's website informs users that the Agency's

E-Filing system is officially determined to be in technical failure because it is unable to

receive documents for a continuous period of more than 2 hours after 12:00 noon (Eastern

Time) on the due date for filing, a failure to timely file the answer will not be excused on the

basis that the transmission could not be accomplished because the Agency's website was off-

line or unavailable for some other reason. The Board's Rules and Regulations require that

such answer be signed and sworn to by Respondents Sherwood Inc., Sherwood Brands, Inc.,

debtor in possession, Sherwood LLC and Sherwood Brands, LLC, debtor in possession or by

a duly authorized agent or agents with appropriate power of attorney affixed. See Section

102.56(a). If the answer being filed electronically is a pdf document containing the required

signature(s), no paper copies of the answer needs to be transmitted to the Regional Office.

However, if the electronic version of an answer to this compliance specification is not a pdf

file containing the required signature, then the E-filing rules require that such answer

containing the required signature be submitted to the Regional Office by traditional means

within three (3) business days after the date of electronic filing.

Service of the answer on each of the other parties must be accomplished in

conformance with the requirements of Section 102.114 of the Board's Rules and Regulations.

The answer may not be filed by facsimile transmission.

7



If no answer is filed or if an answer is filed untimely, the Board may find, pursuant to

a Motion for Default Judgment, that the allegations in the notice of hearing are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE that on the 18th day of October 2011, at 10: 00 a.m. at

Two MetroTech Center - 5th Floor, Brooklyn, New York, and consecutive days thereafter

until concluded, a hearing will be conducted before a duly designated Administrative Law

Judge of the National Labor Relations Board on the allegations set forth in the above Notice

of Haring, at which time, Respondents Sherwood Inc., Sherwood Brands, Inc., debtor in

possession, Sherwood LLC and Sherwood Brands, LLC, debtor in possession and any other

party to this proceeding have the right to appear and present testimony regarding the

allegations in this notice of hearing. The procedures to be followed at the hearing are

described in the attached Form NLRB-4668. The procedure to request a postponement of the

hearing is described in the attached Form NLRB-4338.

Dated at Brooklyn, New York, this 17th day of August, 2011.

Alvin Blyer
Regional Director(j
National Labor Relations Board
Region 29
Two MetroTech Center, Suite 5 100
Brooklyn, New York 11201-3 83 8
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FORM NLRB 877
(1/96)

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

ASHER CANDY, INC. AND SHERWOOD
BRANDS, INC., A Single Employer, and SHERWOOD
BRANDS, LLC, Alter Ego of SHERWOOD BRANDS, INC.,
both d/b/a SHERWOOD BRANDS, INC. LLC; SHERWOOD
BRANDS, INC., debtor in possession and SHERWOOD Case No 29-CA-26761
BRANDS,
LLC, debtor in Possession

And

LOCAL 102, BAKERY, CONFECTIONARY,
TOBACCO WORKERS AND GRAIN MILLERS
INTERNATIONAL UNION, AFL-CIO

Date of Maifin2 Au2ust 17, 2011

AFFIDAVIT OF SERVICE OF: NOTICE OF HEARING

1, the undersigned employee of the National Labor Relations Board, being duly swom, depose and say that on the date indicated above I served
the above-entitled document(s) by post-paid certified and regular mail upon the following persons, addressed to them at the following addresses:

Glenn M Anderson, Esq.
Miller, Miller & Canby
200 B Monroe Street
Rockville, MD 20850

By Re2ular Mail Only

Glenn M Anderson, Esq. Sherwood Brands, LLC
Miller, Miller & Canby 1803 Research Blvd
200 B Monroe Street Suite 201
Rockville, MID 20850 Rockville, MD 20850-6106

Sherwood Brands, Inc., and Local 102, Bakery, Confectionary,
Asher Candy, Inc. Tobacco Workers And Grain Millers
1803 Research Boulevard Intemational Union, AFL-CIO
Suite 201 108-15 Cross Bay Boulevard
Rockville, MD 20850 Ozone Park, New York 11417
Attn: Uziel Frydman Attn: Ray Aquilino

James Greenan, Esq.
McNamee, Hosea, Jernigan, Kim,
Greenan & Lynch, P.A.
6411 Ivy Lane
Suite 200
Greenbelt, MD 20770-1405 

t QQ
Subscribed and sworn to before rne this I 7th day Deiignated Agent
of AUGUST 2011 1 National Labor Relations Board
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UNITED STATES OF AMERICA

Before the National Labor Relations Board

Region 29

ASHER CANDY, INC. AND SHERWOOD
BRANDS, INC., LLC

And Case No. 29-CA-26761

LOCAL 102 AFL-CIO

SUGGESTION OF BANKRUPTCY FOR SHERWOOD BRANDS, LLC

Please be advised that on July 1, 2011, Sherwood Brands, LLC, a Maryland limited

liability company with its principal place of business in Rockville, Maryland, filed a Chapter I I

Bankruptcy Petition with the United States Bankruptcy Court for the District of Maryland at

Greenbelt. The Case No. is 11-23 807.

Pursuant to I I USC §362(a), the filing of a bankruptcy petition generally stays the

commencement or continuation of any civil or administrative action against the debtor.

As this action seeks to have Sherwood Brands, LLC held monetarily liable for the

judgment entered against Asher Candy, Inc. and Sherwood Brands, Inc., LLC on a pre petition

debt, this action should be stayed pursuant to I I USC §362(a) pending further order of the

United States Bankruptcy Court.

Respect ully Submitted,
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671enn M. Anderson
Miller, Miller & Canby
200-B Monroe Street
Rockville, MD 20850
301-762-5212
Attorney for Sherwood Brands, LLC



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this day of August, 2011, a copy of the aforegoing
Suggestion of Bankruptcy was sent by ordinary mail, postage prepaid, to:

Ray Aquilino
Local 102 AFL-CIO
108-15 Cross Bay Blv.
OzoneParkNY 11417

James Greenan, Esquire
McNamee, Hosea, et al
6411 Ivy Lane
Suite 200
Greenbelt, MD 20770-1405

Glenn M. Anderson



EXIIIBIT 11



United States Government

NATIONAL LABOR RELATIONS BOARD
'YE'AlZ SIJ 2 Metrotech Center, 5"' Floor

Brooklyn, New York 1] 201
Nvww.n1rb.eov

NATIONAL LABOR (718) 330-7713
RELATioNs BOARD

1935 2010

Septernber 2, 2011

VIA FAX TO (301)-424-9673 AND U.S. MAIL

Glenn Anderson
Miller, Miller & Canby
200-B Monroe Street
Rockville, MD 20850

ASHER CANDY, INC. AND SHERWOOD
BRANDS, INC., A Single Employer, and
SHERWOOD BRANDS, LLC, Alter Ego of
SHERWOOD BRANDS, INC., both d/b/a
SHERWOOD BRANDS, INC. LLC; SHERWOOD
BRANDS, INC., debtor in possession and
SHERWOOD BRANDS, LLC, debtor in Possession

Case No. 29-CA-26761

Dear Mr. Anderson:

A Notice of Hearing was issued in the above named case on August 17, 2011. You
responded to this Notice of Hearing with a "Suggestion of Bankruptcy" stating that Sherwood
Brands, LLC filed a Chapter I I Bankruptcy Petition with the United States Bankruptcy Court for
the District of Maryland at Greenbelt. You asserted that the National Labor Relations Board's
action should be stayed pursuant to I I USC §362 (a) pending further order of the United States
Bankruptcy Court.

However, Board unfair labor practice hearings are excepted from the automatic stay
provision of the Bankruptcy Code. See, e.g., NLRB v. 15th Ave. Iron Works, Inc., 964 F.2d
1336,1337 (2d Cir. 1992); NLRB v. P*I*E Nationwide, 923 F. 2d 506 (7th Cir. 1991) (Chapter I I
reorganization). Section 362(b)(4) provides that the automatic stay does not apply to actions of
cc a governmental unit to enforce (its) regulatory power." The courts have found that the CNLRB
is a governmental unit," and its actions are "undertaken to enforce the federal law regulating the
relationship between an employer and an employee." NLRB v. Edward Cooper Painting, In
904 F.2d 934, 942 (6th Cir. 1996) (quoting NLRB v. Evans Plumbing Co., 639 F.2d 291, 293
(5th Cir. 1981). Accordingly, the Board may prosecute an unfair labor practice case, proceed to a
final decision and liquidate the backpay amount, as long as it does not seek collection outside the
Bankruptcy court. Continental Hagen Corp., 932 F. 2d at 834, 835 (quoting Penn Terra Ltd. v.



Dept. of Env. Resources, 733 F 2d 267, 275 (3d Cir. 1984); accord P*I*E Nationwide, 923 F. 2d
at 512; Edward Cooper Paintin , 804 F. 2d at 934.

In as much as the Board proceedings are not subject to the automatic stay, a hearing will
be conducted on October 18, 2011 on the allegations set forth in the August 17, 2011 Notice of
Hearing. Additionally, Respondents Sherwood Inc., Sherwood Brands, Inc., debtor in
possession, Sherwood LLC and Sherwood Brands, LLC, debtor in possession must file an
Answer by September 7, 2011, as required by the Notice of Hearing, Failure to do so could
result in a Board decision, pursuant to a Motion for Default Judgment, that the allegations in the
Notice of Hearing are true.

Very truly yours,

Lynda Tooker
Board Attorney
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R United States Government
NATIONAL LABOR RELATIONS BOARD

-j (P Region 29
Two MetroTech Center - Suite 5100
Brooklyn, New York 11201-3838
Tel (718) 330-2862 Fax (718) 330-7579

September 8, 2011

James Greenan, Esq.
McNamee, Hosea, Jemigan, Kirn,
Greenan & Lynch, P.A.
6411 Ivy Lane
Suite 200
Greenbelt, MID 20770-1405

Glenn M. Anderson, Esq.
Miller, Miller & Canby
200 B Monroe Street
Rockville, MID 20850

Re: ASHER CANDY, INC. AND SHERWOOD
BRANDS, INC., A Single Employer, and SHERWOOD
BRANDS, LLC, Alter Ego of SHERWOOD BRANDS, INC.,
both d/b/a SHERWOOD BRANDS, INC. LLC; SHERWOOD
BRANDS, INC., Debtor- in- Possess ion and SHERWOOD BRANDS,
LLC, Debtor- i n-Possess ion

Case No. 29-CA-26761

Dear Sirs:

On August 17, 2011, the Regional Director for Region 29 issued a Notice of
Hearing in the above-referenced matter. On page 6 - Answer Requirement- of the Notice
of Hearing, you were notified that pursuant to Section 102.56 of the National Labor
Relations Board ("Board") Rules and Regulations, you were required to file an answer to
be received by this office on or before September 7, 2011, or postmarked on or before
September 6, 2011. No answer has been received.

Section 102.56(c) of the Board's Rules and Regulations state in pertinent part that
"[i]f the respondent fails to file any answer to the specification within the time prescribed
by this section, the Board may, either with or without taking evidence in support of tile
allegations of the specification and without further notice to the respondent, find the
specification to be true and enter such order as may be appropriate."

A copy of the Notice of Hearing was sent to James Greenan, Esq., counsel to the
Debtors- in-Po s sess ion, and Glenn M. Anderson, Esq., counsel for Respondents Sherwood



Brands, Inc. and Sherwood Brands, LLC. Both counsel have acknowledged receipt of
the Notice of Hearing, yet no answer has been received by this office.

Each Respondent's answer to the Notice of Hearing must be received by this office
on or before Thursday, September 15, 2011, or postmarked on or before September 14,
2011; otherwise, a Motion for Default Judgment will be filed with the Board against
those Respondents who fail to file an answer.

Should you have any questions, you may call me at (718) 330-7695.

Very truly yours,

Lynda Tooker
Board Attorney
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MC.Namo;
flosea,

James M. Greenan, Principal ATTO.HNIYS & ADVISOR S .' Email: JGreenan(MMI-11-awyers.com
Admitted in Maryland, District of Columbia Washington Line: 301.441.2420

McNamee, Hosea, Jernigan, Kim, Web: www.mhlawyers.com

Greenan & Lynch, P.A.

September 16, 2011

By First Class Mail
Linda Tooker
United States Government
National Labor Relations Board
Region29
Two MetroTech Center - Suite 5100
Brooklyn, NY 11201-3838

Re: September 8, 2011 Correspondence
Matter: Chapter 11 Bankruptcy
MH File No.: 15450-0002

Dear Ms. Tooker:

I am in receipt of and thank you for your letter dated September 8, 2011. This response
will be in confirmation of our telephone conversations regarding the Notice of Hearing and the
Relief sought by the National Labor Relations Board. Mr. Anderson filed a Suggestion of
Bankruptcy on behalf of the debtor entities. No Answers are required by the debtor entities. All
proceedings before the National Labor Relations Board against the Answer dated entities are
Stayed as a matter of law. Any action taken by the National Labor Relations Board and you to
advance the position of the Board against debtor entities is a clear violation of Section 362 and
subjects you and the Board to an award of damages, cost and attorney fees if a Complaint is
filed with United States Bankruptcy Court seeking that the Board being enjoined from its
conduct.

Very truly yours,

Ja Greenan
JMG:dt

cc: Uziel Frydman

Greenbelt Office 6411 lvyLane o Suite200 o Greenbelt c IvilarViand211770 4 301.4412420 o Fax: 301.982.9450 a ifyebiwww.mlilawyerscorn

Additional Offices Annapolis, MarViand Alexandria, Virginia Of Counsel kVade, Friedinan If Suttet, PC


