
UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 12 
 
 
LAKELAND HEALTH CARE ASSOCIATES, LLC.,  
D/B/A WEDGEWOOD HEALTHCARE CENTER 
 
   and      Case 12-CA-27044 
 
UNITED FOOD AND COMMERCIAL WORKERS  
INTERNATIONAL UNION, LOCAL 1625 
 
 

MOTION TO TRANSFER PROCEEDINGS TO THE 
NATIONAL LABOR RELATIONS BOARD AND FOR SUMMARY JUDGMENT 

The above-captioned case involves a test of the certification of representative issued 

by the Regional Director for Region 12 to United Food and Commercial Workers Union, 

Local 1625 (the Union) as the exclusive collective-bargaining representative of a unit of 

certain employees employed by Lakeland Health Care Associates, LLC., d/b/a Wedgewood 

Healthcare Center (Respondent or the Employer).  Pursuant to Sections 102.24 and 102.50 

of the Rules and Regulations of the National Labor Relations Board (the Board), and in order 

to effectuate the purposes of the Act and to avoid unnecessary costs and unwarranted delay, 

Counsel for the Acting General Counsel respectfully moves that the above-captioned case 

be transferred to and continued before the Board, and that the Board enter a Summary 

Judgment in this matter. 

 In support of this Motion, Counsel for the Acting General Counsel states as follows: 

 1. On August 11, 2010, the Union filed a petition in Case 12-RC-9426 seeking to 

represent certain employees of Respondent.  On August 13, 2010, the Regional Director 

issued a Notice of Hearing to be held on August 25, 2010, and a Hearing Officer conducted a 

hearing on various dates in August 2010.  On September 24, 2010, the Regional Director 

issued a Decision and Direction of Election in Case 12-RC-9246, which directed that an 

election be held among Respondent’s employees in the following appropriate unit (the Unit): 



All licensed practical nurse team leaders employed by the Employer at its 
facility located at 1010 Carpenter’s Way, Lakeland, Florida, excluding all other 
employees, guards and supervisors as defined in the Act. 
   

 On October 8, 2010, Respondent filed a timely Request for Review of the Decision 

and Direction of Election and Request to Stay Election with the Board.  Pursuant to the 

Decision and Direction of Election, on October 21, 2010, an election by secret ballot was 

held among the employees employed in the Unit and the ballots were impounded.  On 

December 6, 2010, the Board issued its order denying the Request for Review as it raised no 

substantial issues warranting review, and denying the Request to Stay Election as moot.  

Thereafter, the ballots were counted and the tally showed that 13 employees voted in favor 

of representation by the Union, eight employees voted against representation by the Union, 

there was one challenged ballot which was not sufficient in number to affect the results of the 

election, and that a majority of the valid votes counted plus challenged ballots had been cast 

for the Union.  No objections to the election were filed.   

 On January 6, 2011, the Regional Director issued a Certification of Representative of 

the Union as the exclusive collective-bargaining representative of the employees in the Unit. 

Copies of the petition, Decision and Direction of Election, the Employer’s Request for 

Review and Request to Stay Election, the Board Order Denying the Employer’s Request for 

Review and Request to Stay Election, the Tally of Ballots, and Certification of Representative 

are attached as Exhibits A, B, C, D, E and F, respectively. 

 2. On February 9, 2011, the Union filed an unfair labor practice charge in Case 12-

CA-27044.  On February 10, 2011, a copy of that charge was served on Respondent by 

regular mail.  Copies of the charge, service letter, and the affidavit of service are attached as 

Exhibits G, H and I, respectively.  On February 22, 2011, the Acting Regional Director issued 

a Complaint and Notice of Hearing, alleging that Respondent has violated Section 8(a)(1) 

and (5) of the Act by failing and refusing to recognize and bargain with the Union as the 
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exclusive collective-bargaining representative of the Unit since on or about January 13, 2011.  

On March 7, 2011, Respondent filed an Answer to the Complaint.  Copies of the Complaint 

and Notice of Hearing, the affidavit of service of the Complaint and Notice of Hearing, and 

Respondent’s Answer are attached as Exhibits J, K and L, respectively. 

 3. Counsel for the Acting General Counsel respectfully submits that this Motion for 

Summary Judgment should be granted inasmuch as Respondent’s Answer raises no 

material issues requiring a hearing in this case.  In its Answer, Respondent admits 

paragraphs 2(a) through 2(d), 3, 4, 5(b), 6 and 7, and essentially admits paragraph 1 of the 

Complaint.   Respondent admits the allegations in paragraph 1 that the charge in Case 12-

CA-27044 was filed and served on or about the dates alleged therein, but otherwise denies 

paragraph 1 of the Complaint.  Thus, notwithstanding the denial, Respondent effectively 

admits Paragraph 1 of the Complaint.  Paragraph 1 of the Complaint is also proven by the 

charge, service letter for the charge, and affidavit of service of the charge, which are 

attached as Exhibits G, H and I. 

 Respondent denies paragraph 5(a) of the Complaint, which alleges the 

appropriateness of the Unit, and paragraph 5(c) of the Complaint, which alleges that the 

Union is the Section 9(a) representative of the Unit.  However, these issues were litigated 

and determined in the underlying representation case, Case 12-RC-9426.   

 Respondent denies paragraphs 8 and 9 of the Complaint, the conclusions alleging 

that Respondent has been failing and refusing to bargain collectively with the Union in 

violation of Section 8(a)(1) and (5) of the Act, and that Respondent’s unfair labor practices 

affect commerce.  Respondent also denies the unnumbered paragraph following paragraph 9 

of the Complaint, stating that the Acting General Counsel seeks a remedial Order requiring 

Respondent to bargain in good faith with the Union, on request, for the period required under 

Mar-Jac Poultry Co., 136 NLRB 785 (1962), as the recognized bargaining representative of 
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the Unit, and further seeking all other relief as may be just and proper to remedy the unfair 

labor practices alleged.1  The legal conclusions set forth in paragraphs 8 and 9 of the 

Complaint are established by the previously litigated representation case determinations and 

by Respondent’s admissions in its Answer. 

 In its Answer, Respondent states three affirmative defenses.  As a first defense, 

Respondent states that the allegations of the Complaint are barred by Section 10(b) of the 

Act.  However, Respondent does not cite any evidence in support of this defense, and   

Respondent’s admissions establish that the charge was timely filed and the Complaint was 

properly issued.  Section 10(b) of the Act provides that no complaint shall issue based upon 

any unfair labor practice occurring more than six (6) months prior to the filing and service of 

the charge.  As noted above, Respondent admits that the charge was filed on or about 

February 9, 2011, and a copy was served on or about February 10, 2011, and the dates of 

filing and service of the charge are also proved by the attached Exhibits G, H and I.  In 

addition, Respondent admits that its alleged unfair labor practice occurred less than six 

months before the filing and service of the charge.  Accordingly, the charge was timely filed 

and served.  Specifically, in its Answer, Respondent admits the allegation in paragraph 7 of 

the Complaint that since on or about January 13, 2011, a date less than one month before 

the filing and service of the charge, it has failed and refused to recognize and bargain with 

the Union as the exclusive collective-bargaining representative of the Unit.   

As a second defense, Respondent states that the Certification of Representative 

issued by the Board is invalid, and as a third defense, Respondent incorporates by  

                                                 
1  Other relief as may be just and proper to remedy the unfair labor practices includes an order 
requiring Respondent, in addition to physically posting paper Notices to Employees at its facility, to 
distribute the Notices to Employees electronically, such as by email, posting on an intranet or internet 
site, and/or other electronic means, if Respondent customarily communicates with employees by such 
means.  Mi Pueblo Foods, 356 NLRB No. 107 (2011) and Fountain View of Monroe, 356 NLRB No. 94 
(2011), citing J. Picini Flooring, 356 NLRB No. 9 (2010).   
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reference, as though fully set forth in its Answer, “Respondent’s Post Hearing Brief and  

Request for Review, all of which were filed In Case 12-CA-27044.”  Respondent erroneously  

asserts in its third defense that its Post Hearing Brief and Request for Review were filed in 

the instant case.  Rather, those documents were filed and considered in the underlying 

representation case, Case 12-RC-9426.2  Like Respondent’s denials of paragraphs 5(a) and 

5(c) of the Complaint, Respondent’s second and third defenses are attempts to relitigate 

issues which were previously raised in the related representation proceeding and ruled on by 

the Board.  It is well settled that in a proceeding alleging a violation of Section 8(a)(5) of the 

Act, absent newly discovered and previously unavailable evidence or special circumstances, 

a respondent is not entitled to relitigate issues that were, or could have been, litigated in prior 

related representation proceedings.  See Pittsburgh Plate Glass Co. v. NLRB, 313 U.S. 146, 

162 (1941); Secs. 102.67(f) and 102.69(c) of the Board's Rules and Regulations.     

Respondent is testing the certification of the Union as the exclusive bargaining 

representative of the Unit.  Respondent does not assert the existence of any newly 

discovered or previously unavailable evidence or special circumstances that would require 

the Board to reexamine its denial of Respondent’s Request for Review.  Accordingly, 

Respondent has not raised any representation issue that is properly litigable in this unfair 

labor practice proceeding, and there is no need for a hearing in this matter.   

 4.  As an appropriate remedy for the refusal to bargain herein, it is submitted that in 

order to accord the employees the services of their selected bargaining representative for the 

period provided by law, the initial year of certification should be construed as beginning on  

the date Respondent commences to bargain in good faith with the Union.  Mar-Jac Poultry 

Co., 136 NLRB 785 (1962); Commerce Company d/b/a Lamar Hotel, 140 NLRB 226, 229 

                                                 
2 As noted above, Respondent’s Request for Review and Request to Stay Election is attached hereto 
as Exhibit C. 
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(1962), enfd. 328 F.2d 600 (5th Cir. 1964), cert. denied 379 U.S. 817 (1964); Burnett 

Construction Co., 149 NLRB 1419, 1421 (1964), enfd. 350 F.2d 57 (10th Cir. 1965). 

 WHEREFORE, because Respondent has failed to raise any issues of material fact 

requiring a hearing, it is respectfully requested that: 

 (A)  This case be transferred to and continued before the Board; 

 (B)  The allegations of the Complaint be found to be true; 

 (C)  This motion for summary judgment be granted; and 

 (D)  The Board issue a Decision and Order containing findings of fact and 

conclusions of law in accordance with the allegations of the Complaint, and remedying 

Respondent’s unfair labor practices by granting relief including a provision that for the 

purpose of determining the effective duration of the Union’s certification, the initial year of 

certification shall be deemed to begin the date Respondent commences to bargain in good 

faith with the Union, and other relief as is deemed just and proper. 

 Dated at Tampa, Florida, this 18th day of March, 2011. 

     /s/ Kathleen M. Troy 

________________________________ 
Kathleen M. Troy 
Counsel for the Acting General Counsel 
National Labor Relations Board, Region 12 
201 East Kennedy Boulevard, Suite 530 
Tampa, FL  33602-5824 
Telephone: (813) 228-2654 

     Facsimile:   (813) 228-2874 
     Electronic mail: ktroy@nlrb.gov 

 

       
 

 

Attachments - Exhibit A through L 
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CERTIFICATE OF SERVICE 

 

I hereby certify that the Acting General Counsel’s Motion to Transfer Proceedings to the 
Board and Motion for Summary Judgment  in the matter of Lakeland Healthcare Associates, 
LLC. d/b/a Wedgewood Healthcare Center, Case 12-CA-27044, was electronically filed with 
the National Labor Relations Board and served by electronic mail upon the below-listed 
parties on the 18th day of March, 2011.   
 
Electronically filed with: 
 
Hon. Lester Heltzer 
Executive Secretary 
National Labor Relations Board 
1099 14th Street, N.W. 
Washington, DC 20570-0001 
  

By electronic mail to: 

 
Gregory S. Richters, Esq. 
Christine S. Tenley, Esq. 
Littler Mendelson, P.C. 
3344 Peachtree Road NE, Suite 1500 
Atlanta, GA 30326 
grichters@littler.com 
ctenley@littler.com 
 

 
Glenn W Harris, Director of Organizing 
United Food and Commercial Workers 
Union, Local 1625 
705 E. Orange Street 
Lakeland, FL 33801 
ufcw1625@aol.com 
 

 

 

/s/ David Cohen  

            
       David Cohen 
       Counsel for the Acting General Counsel 
       National Labor Relations Board 
       201 East Kennedy Boulevard, Suite 530 
       Tampa, Florida 33602 
       Telephone: (813) 228-2345 
       Facsimile:   (813) 228-2874 
       Electronic mail: david.cohen@nlrb.gov 
  
 

mailto:grichters@littler.com
mailto:ctenley@littler.com
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