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APPENDIX C
REGIONAL OFFICE AND INJUNCTION LITIGATION BRANCH
PROCESS IN SECTION 10(j) CASES

Outline of 10(j) Process in Regional Offices

« Party files a charge with a Regional Office. A party may request 10())
injunctive relief when filing the charge or the Region may raise this
issue sua sponte.

e Under the Agency’s Impact Analysis system, Region immediately
categorizes this case as a Category 3, 2 or 1. Category 3 cases are
given the top priority because they have the greatest impact on the
public. If case has 10(j) potential, then it is a Category 3 case.
This means case is to be investigated and resolve within 7 weeks
from the date of filing of the charge. Generally, a case has 10())
potential if it would be impossible to restore the status quo following
the passage of the time needed for conducting an administrative
hearing and issuance of a Board decision. There are certain
categories of unfair labor practices in which it is recognized that
Section 10(j) relief would be clearly warranted, such as nip-in-the-
bud discharges during an active organizing drive, unlawful
withdrawals of recognition, or picket line violence not controlled by
local authorities.

e If a case has 10(j) potential, the Region will mark this in the Case
Activity Tracking System (CATS). The Regional management then
can generate a list of potential 10(j) cases from CATS so it can
monitor the progress of the investigation.

e The Region will immediately seek CP’s evidence, including seeking
as part of the investigation evidence of whether 10(j) injunctive relief
is just and proper. The Region will be working to expedite this
investigation.

e |fthe evidence from the CP points to a prima facie case, we will
notify the Charged Party (Respondent) that the Region is actively
considering the need for injunctive relief and request that the
Respondent submit evidence and position on this issue.

e After obtaining evidence from all parties, a Regional Director will
decide the merits of the case. If the RD determines the case has no



merit, then that is the end of the 10(j) inquiry. If the RD determines
that there is reasonable cause to believe that a violation has been
committed, RD will ask whether 10(j) relief is needed to prevent
remedial failure. It is also possible that a Regional Director may
seek guidance from the Division of Advice on the underlying merits
of the case.

A decision on the need for 10(j) relief in potential 10(j) cases will be
recorded in the case file.

If RD decides 10(j) relief is needed, then Region will prepare a
memorandum to the ILB seeking 10(j) authorization. This memo,
together with the positions of the parties, [the complaint] and identity
of party representatives, will be submitted to ILB within 2 weeks from
the merit determination. This memo will basically pull the case
together—outline the facts, explain the violations and case law
supporting these findings and then analyze why 10(j) injunctive relief
is needed. As soon as this memo is prepared, it will be transmitted
by E-mail to the ILB.

If a Region decides that 10(j) relief is not warranted, this decision
does not have to be submitted to the Injunction Litigation Branch,
except as outlined below.

After the case is sent to ILB, the Region will be in close contact with
ILB on the processing of the case and will move quickly to issue the
administrative complaint and schedule an early hearing date before
an ALJ. If authorization appears likely, the Region will begin
preparing the 10(j) papers for seeking such relief from the US District
Court.

Before or after a merit decision is made, a case may settle and this
moots the 10(j) issue.

Occasionally, cases may be possible 10(j) vehicles, but have difficult
litigation issues. In these cases, Regions will often proceed to
conduct an expedited hearing (28 days or less from issuance of
complaint) before an ALJ before deciding whether to seek 10())
relief.



e Each Region has a 10(j) Coordinator who is trained to assist the
Region in identifying, investigating, preparing and litigating 10(j)
cases.

e AGC Jim Paulsen prepares a report for the General Counsel on a
Quarterly Basis—called the 10(j) Quarterly Report that shows
statistics for each Region as to whether they are identifying cases as
potential 10(j) cases and what are the outcomes of the cases that
they identify as potential 10(j) cases. This report is run from data
collected in CATS.

System in Place for Reviewing

the Regions’ 10(j) Decision-making:

a. In cases involving alleged violations during the bargaining for
a first contract or in cases where it is clear that the ULPs have
impacted on employees Section 7 right to select a bargaining
representative of their own choosing, the Region will submit its
analysis of whether to seek 10(j) relief to ILB even if the
Region is not seeking 10(j) authorization. ILB will then review
this determination to ensure that it is sound. OM Memorandum
09-54 (CH), “Continued Submission of First Contract
Bargaining Cases to the Division of Advice,” dated March 30,
2009; GC Memorandum 08-09, “Submission of First Contract
Bargaining Cases to the Division of Advice,” dated July 1,
2008.

b. After they are issued, all complaints are reviewed by the
AGCs and DAGCs in Operations. If a case looks like a 10(j)
case and was not submitted to ILB, the AGC or Deputy will
inquire of the Regional Director as to whether the Region
considered the need for 10(j) relief and if so, what was the
Region’s analysis of this issue.

c. Operations Management also performs a quality review each
year for each Regional Office—one of the areas of inquiry is
whether the Region is identifying 10(j) cases, whether the
Region is seeking just and proper evidence during the
investigation and whether the RD’s 10(j) decision making in
the cases being reviewed is of high quality.



d. Operations-Management is also reading ALJ and Board
decisions as issued and if a case looks like a 10(j) case, the
AGC or Deputy AGC will be discussing this with the RD.

e. Finally, RDs as part of their SES Appraisal are evaluated
regarding the quality of the 10(j) program in their Regional
Office.

Division of Operations-Management also works closely with ILB:

e To provide training modules and videos to Regional Offices to
maintain heightened awareness among our professional staff
of the need to identify, investigate and consider appropriate
cases for 10(j) relief.

¢ To highlight developments in the law or to report recent
successes.

e To conduct training for 10(j) Coordinators and RDs that
emphasizes the GC priorities in the 10(j) program.

e To have presentations on the 10(j) program at Conferences
with Regional Managers.

Outline of 10(j) Process in Injunction Litigation Branch (ILB)

e ILB receives the Region’s recommendation concerning 10(j) injunctive
relief and attachments, dockets the case into its case tracking system,
and assigns a supervisor and attorney to the case. Some 10(j)
recommendations are submitted contingent on review of a merits issue
by Regional Advice Branch.

e ILB has time goals under the Government Performance and Reporting
Act (GPRA). Cases in which the General Counsel recommends 10(j)
proceedings should be sent to the Board within a median of 25 days,
minus deferral time, and 92% of these cases should be sent within 30
days, minus deferral time.

e The Branch Chief screens the case with the supervisor and attorney to
either decide whether the General Counsel should recommend 10(j) to



the Board or to decide what additional work needs to be done on the
case, e.g. further research on merits or need for relief, questions for the
Region or further investigation.

Case is put on deferral status if information outside the control of the
ILB is required in order to decide whether 10(j) proceedings are
appropriate.

Once a decision is made to seek 10(j) authorization from the Board, the
attorney prepares a memorandum to the Board for the General
Counsel’s signature. If ILB determines that a case does not warrant
10(j) relief, ILB sends a memorandum to the Region explaining why.

If the General Counsel agrees, he sends a memorandum
recommending 10(j) relief and attachments (Region’s submission, any
party 10(j) position statements, and names of counsel/service sheet) to
the Board members and Solicitor. A copy is sent to the Region for
incorporation of any new analysis and cases from the General
Counsel’s memorandum into the court papers that the Region is
preparing.

The Solicitor’s office reviews the General Counsel’s 10(j)
recommendation and prepares a memorandum to the Board with
his/her recommendation as to whether the Board should authorize 10(j)
proceedings.

All Board members vote on whether to authorize 10(j) proceedings, and
that vote is transmitted to the General Counsel by memorandum.

At any time before the Board authorizes 10(j) proceedings, the case
may settle or circumstances may change that would cause ILB to
conclude that either 10(j) proceeding are not warranted or that an
administrative hearing should be conducted before making a 10(j)
determination.

ILB notifies the Region of the Board's determination. If 10(j)
proceedings are authorized, the Region should file its 10(j) court papers
within 48 hours of authorization, unless settlement is imminent. When
filing is deferred, Regions coordinate with ILB if later filing in court
appears necessary.



During the litigation of 10(j) cases, ILB assists Regions as needed, e.g.
where Respondent seeks discovery, or where unusual issues, like the
Board delegation of 10(j) authority to the General Counsel, arise.

After the issuance of a 10(j) injunction, ILB reviews any
recommendations by Regions concerning the need for contempt

proceedings in district court, and as needed, helps the Regions address
issues concerning compliance with the order.

All appellate matters involving district court 10(j) and 10(!) orders are
handled by ILB. These include appeal considerations, briefs, oral
arguments, rehearing petitions, and certiorari recommendations.

ILB prepares monthly reports on our compliance with the GPRA goals
and the statistics/status of 10(j) cases.
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