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L BASIS FOR REQUEST FOR REVIEW

Pursuant to 29 CFR section 102.67 (b), Avista Corporation (“Avista” or the
“Employer”) requests review of the September 4, 2009 Decision and Direction of
Election (“DDE”) in which The Regional Director concluded that Avista distribution
dispatchers (“Dispatchers™) were not supervisors within the meaning of the National
Labor Relations Act (“Act”). The bases for the Request for Review are 29 CFR Section
102.67 (c)( 2) and (4). Based on the Regional Director's decision, there are compelling
reasons for reconsideration of an important National Labor Relations Board rule.
Additionally, the Regional Director's decision contains substantial factual findings that
are clearly erroneous based on the record and such errors prejudicially affected Avista's
rights.

IL BACKGROUND

On August 10, 2009, the International Brotherhood of Electrical Workers, Local
Union 77, AFL-CIO (“the Union”) filed a RC petition, seeking a representation election
for “[a]ll full time and part time central distribution Dispatchers at the Avista, Spokane
WA location.” On August 29, 2009, a hearing on the petition was held in Spokane,
Washington. At the hearing, Avista asserted that the petition should be dismissed
because its Dispatchers are not "employees" within the meaning of section 2(11) National
Labor Relations Act, 29 U.S.C. Section 152(11).

On September 4, 2009, the Regional Director issued a DDE, concluding:

Based on the foregoing, the entire record, and having carefully
considered the parties' briefs, I conclude that the Employer's
distribution dispatchers are not statutory supervisors because they

I Avista’s Request for Review is limited to the issue of whether the dispatchers
“assign” work or personnel utilizing independent judgment as required by Section 2(11)
of the Act.
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do not assign or responsibly direct employees using independent
judgment, or possess or exercise any other indicia of section 2 (11)
status. (DDE at 12)

While the Regional Director's decision relied to a large extent upon Oakwood
Healthcare, 348 NLRB 686 (2006), it also discussed what Avista believes is the real
issue in the case: whether or not Mississippi Power and Light Company, 328 NLRB 965
(1999) remains viable law. Mississippi Power and Light Company represents departure
from years of prior precedent on the issue of dispatcher supervisory authority. See, Big
Rivers Electric Corp., 266 NLRB 380 (1983).

As more fully discussed below, the policies in Mississippi Power have been
rejected by the Supreme Court, (see NLRB v. Kentucky River Community Care, 532 U.S.
706 (2001)), have been abandoned by the Board (see Qakwood Healthcare, Inc., supra),
not to mention that the case has been abrogated by at least two circuit courts of appeal.
(See Public Service Company of Colorado v. NLRB, 271 F.3d 1213 (10" Cir. 2001)
(denying enforcement and holding dispatchers are supervisors); Entergy Gulf States, Inc.
v. NLRB, 253 F. 3d 203 (5™ Cir. 2001) (same)).

III. ISSUE PRESENTED

Whether the Board should reverse the Regional Director's conclusion that

Avista’s Dispatchers are not supervisors under Section 2(11) of the Act?
IV. REQUEST FOR REVIEW SHOULD BE GRANTED

A. Substantial Factual Findings in the DDE Were Clearly Erroneous On
the Record and Prejudicially Affect Avista.
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The Regional Director made a number of clearly erroneous factual errors that are
reflected in the DDE which prejudicially impact Avista on both the issues of “assign” and
the exercise of independent judgment.

1. General Factual Errors

Page 2 of the DDE contains a description of Avista’s distribution dispatch
department. The uncontroverted testimony established no supervisor was on duty in the
department between 5:00 p.m. and 7:00 a.m. However, the DDE minimizes the
significance of the lack of supervision by quoting Mr. Broemeling’s statement that he
was always on call. The DDE fails to include that on redirect, Mr. Broemeling testified
that by this term he meant "in case the dispatchers need me, I'm available." (Tr. 143) In
his four months as supervisor, Mr. Broemeling has been called twice: once was
notification only on a reportable gas incident, and the other time when he was to be called
in for a mock gas emergency where his attendance was mandatory. (Tr. 143)

2. Factual Errors on the Issue of “Assign”

Without citation to the record, the DDE concludes that Dispatchers cannot assign
field employees to areas, shifts or crews (DDE at 3 and 8). This is a major criterion for
the finding of the ability to assign for the purposes of determining supervisory status.
According to the DDE, the field employee's day-to-day assignments are determined by
operations department personnel. (DDE at page 3)

Dispatcher Mr. McAllister's response to a question by the Hearing Officer
concerning the dispatching of crews was overlooked. This testimony buttressed the
earlier testimony concerning the dispatching of crews by the dispatchers. (Tr. 296 -297)

Mr. McAllister also talked about dispatching crews on re-cross examination as well. (Tr.
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300 - 301) Clearly, the DDE misapplied the dictates of Oakwood Healthcare in

determining the Dispatchers do not assign work.

3. Factual Errors on the Issue of the Exercise of Independent
Judgment

The issue presented with reference to Dispatchers is not whether their primary
duty is assignment of personnel. The Dispatchers at issue do dispatch workers and do so
on a regular basis. Mr. McAllister testified that some of the criticisms raised during
incident reviews included "maybe you should've sent a crew in another direction on an
outage that had been there for hours longer than the one you set them on, but through the
chaos it's difficult to make those right decisions every time." (Tr. 266-267)

The DDE also erroneously finds that Avista failed to establish that dispatchers
considered the availability and capability of complex equipment or the skill and
availability of field employees to distinguish the circumstances here from those in
Mississippi Power & Light. (DDE at 12, fn 19). This finding overlooks the testimony of
Mr. McAllister, who testified in response to a question by the Hearing Officer that the
type of equipment being utilized by a particular crew was a factor in the decision on who
to call out to a given incident (Tr. 294-295).

Additionally, page 3 of the DDE contains a factual finding that the employer
presented no examples of incidents where a Dispatcher overruled or modified a first
responder's request for additional help. This finding is at odds with the testimony of Mr.
McAllister, who testified in response to a question by the Hearing Officer that he can pull
a crew off of the job and leave the job as it is on an event by event basis. (Tr. 294).

The DDE concluded that prioritizing multiple incidents occurred only 1% of the

time. (DDE at page 4) However, the hearing transcript reveals that Mr. McAllister's
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estimate was based upon a situatioﬁ where he was controlling only one crew. (Tr. 291)
Mr. McAllister's testimony at the hearing also included the statement "you know, I
constantly prioritize what [ do." (Tr. 292)

The DDE at page 5 states that in practice, decisions to reassign field employees
are made in conjunction with the general foreman of the affected field employees where
possible. However, Mr. McAllister's testimony regarding notification to on-call
supervisors contradicts this finding:

Q. And you talk to their on-call supervisor?
A. I think we’re supposed to, but [ am not sure I do. Probably,
in fact, I'm sure I don't.

(Tr. 288)

The record reflects that the Dispatcher will utilize his or her discretion to bypass
the automated call out system when it is necessary to get someone an incident
immediately (Tr. 250) Additionally, the record contains multiple instances where Mr.
McAllister acknowledged that Dispatchers assigned employees when he stated that he
would track down another serviceman or get someone else to fill a position (Tr. 276 and
277). The record is clear that the Dispatchers also select the classification of employees
that are necessary to respond to the incident. (Tr. 250)

The DDE also states that an example of an emergency switching procedure
testified to by Mr. McAllister established that this was a collaborative process with the
foreman on scene. (DDE at page 7) In fact, the testimony regarding the emergency
switching procedure shows that Mr. McAllister was directing the activity, including
writing the switching order, issuing the clearance to the foreman, mapping the foreman,
asking him to remove his shorts and grounds, and to do other activities relating to the

switching order. (Tr. 260-261)
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4, Summary Regarding Assertions of Factual Errors

It is respectfully asserted that this misreading of the transcript erroneously leads to
the conclusion that the Dispatcher's functions do not include the assignment of work
utilizing independent judgment. The record establishes that the Dispatchers regularly
assign and exercise independent judgment concerning other employees within the
meaning of section 2(11) of the Act. [needs to be rearranged; not clear]

B. Background

Avista generates, transmits and distributes electricity to customers in Eastern
Washington and Northern Idaho. (Tr. 12) Avista also distributes natural gas in Eastern
Washington, Northern Idaho and parts of Oregon. (Tr. 12, 13) Avista has approximately
350,000 electric customers and 310,000 gas customers. (Tr. 13)

Located throughout Avista’s territory are ten (10) service centers to which the
bulk of the Company's production and maintenance employees report to work. (Tr. 102)
The service centers range from thirty-five (35) miles to over two hundred (200) miles
from Central Dispatch in Spokane, owing to distribution of gas in Oregon, and electrical
services throughout Eastern Washington and Northern Idaho. (Tr. 69 — listing different
area offices)

C. Overview of Central Dispatch

More than ten years ago, Avista reorganized various aspects of its operations and,
as a result, established a Central Dispatch Center at its Spokane, Washington office
building. (Tr. 171, 218) The Dispatchers in Spokane are responsible for all service

centers, for both electric and gas issues.
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The Dispatchers are under the supervision of one (1) supervisor. (Tr. 19, 64, 218)
Mike Broemeling, the chief distribution engineer, has ten (10) Dispatchers reporting to
him. The Dispatchers he supervises have the latitude to operate the distribution system.
(Tr. 19)

As a regulated utility, Avista’s responsibility is to maintain service twenty-four
(24) hours per day, seven (7) days per week, 365 days per year. (Tr. 17,244-45) Asa
result, the dispatch area is a 24/7 operation. Most of the Dispatchers work rotating 12
hour shifts, (Tr. 18, 100, 219), although one Dispatcher works from 7:00 a.m. until 5:00
p-m. (Tr. 18)

Mr. Broemeling normally works from 7:00 a.m. until 5:00 p.m., Monday through
Friday. (Tr. 19) Given the 24/7 operation, a manager is not present for the majority of the
time. (Tr. 19)

On-duty Dispatchers have the undisputed ability to call in additional Dispatchers
in their discretion, and to stay after the end of the normal shift without needing
supervisory permission. (Tr. 27, 28, 157, 267-68) Like many of the duties of
Dispatchers, there are no guidelines regarding calling in additional Dispatchers. (Tr. 157)
One result of the decision to call in additional Dispatchers is that it results in the
Dispatchers being able to authorize overtime pay. (Tr. 283)

D. Overview of Dispatcher Responsibilities

As discussed in greater detail below, the job duties of the Dispatchers include
monitoring and directing the operation of the electrical distribution system as well as the
gas distribution system. In performing such duties, the Dispatchers are required to handle

a variety of functions, the most important of which are (1) monitoring, interpreting and
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maintaining several types of systems, including the Outage Management System (OMS)
and various maps of the service territory (Tr. 20); (2) receiving trouble and outage orders
via the Company's Call Centers and taking whatever actions the Dispatcher, in his or her
discretion and judgment, feels is necessary to protect the integrity of the electrical
distribution system; and (3) assisting with power restoration efforts.

The Dispatchers are responsible for managing the Company's distribution system,
including taking corrective action when a failure occurs in the system and overseeing the
restoration efforts by other personnel. The restoration efforts include analysis of the
potential issues and dispatching of various personnel to the site of the incident and the
ongoing direction of their efforts to restore service in the most effective way possible.
This may consist of reprioritizing incidents as more arise. (Tr. 286)

Dispatchers have “total discretion” to decide where and when to send responders
as incidents occur because “they’re the ones running the show.” (Tr. 33) Al Fisher,
Director of Operations, manages the responders. Mr. Fisher testified that the Dispatchers
have the “full authority to override any of the construction manager’s general foremen or
myself.” (Tr. 179) As the Operations Director with decades of service with Avista, Mr.
Fisher is in the best position to testify as to the eligibility of Dispatchers to move the
crews who are within his chain of command.

1. Switching Orders

During regular working hours, the Dispatchers monitor the operations of the
distribution system and interpret Outage Management System notices. Additionally,
thirty to forty times per year, a Dispatcher, either on day shift or night shift, will design

and issue switching orders to crews in the field. (Tr. 259, 280)
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The Dispatcher exercises independent judgment in implementing the pre-
scheduled switching order in order to de-energize the lines, provide a safe working
environment for crews and maintain electric service to customers. When the switching
orders are issued to the field, the Dispatchers are responsible for monitoring the status of
the line and have sole responsibility for releasing the line or allowing crews to work on
the lines. With respect to crews working on de-energized lines, the Dispatcher issues a
clearance for a line; crews are required to contact the Dispatcher prior to commencing
switching and are not allowed to work on lines until a clearance has been issued. (Tr.
229) A Dispatcher has the discretion to stop a switching procedure (Tr. 93, 263).
Additionally, a Dispatcher may modify approved switching orders (Tr. 94)

2. Trouble Calls

During regular office hours, the Dispatchers are responsible for handling “trouble
calls” or “outage orders” forwarded from the call centers, analyzing and assessing the
circumstances surrounding these calls, determining the appropriate number and types of
personnel needed to restore electrical or gas service and/or directing those personnel in
the restoration of service. (Tr. 22)

There is no manual or “cookbook™ to explain how to manage an outage from the
Dispatcher’s perspective. (Tr. 30) The Dispatchers handle approximately 24,000
incidents per year, or approximately 66 per day on average. (Tr.290) Both Mr.
Broemeling and Mr. Fisher testified that the primary function of Dispatchers is to manage
outages. (Tr. 20, 186)

When there are limited numbers of incidents, there is no need to prioritize

outages. However, in the presence of multiple incidents the Dispatchers need to
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prioritize the order of responses to the events. The bulk of the Dispatcher's functions
after hours is to be prepared to address incidents and respond as quickly as possible. (Tr.
244) Mr. McAllister agreed that when it was busy there is some analysis necessary to
determine what workers are dispatched and in what sequence. (Tr.252)

The number of decisions that have to be made by a Dispatcher in a 12-hour shift
can be "literally thousands.” (Tr. 266) Dispatcher McAllister testified that in the regular
course of the day, he would make between 150 and 300 work related decisions. He
qualified his answer as follows: "Like an independent judgment on what to do first, I
mean it happens all day, every day for everyone, not just a Dispatcher." (Tr. 293)

After regular hours, the Dispatcher continues to monitor the operation of the
distribution system, interpret and react to Outage Management System alarms, and
monitor and prepare for bad weather. The importance of the judgment exercised by
Dispatchers in the course of supervising the restoration of service cannot be understated.
All witnesses testified as to the exercise of judgment in a weather-related event that
occurred on August 21, 2009. (Tr. 23 -26) For example, Mr. Broemeling testified the
prioritization a Dispatcher engages in during an event involves many factors such as how
many crews to call out, prioritizing and reprioritizing the order in which to assign
responders, and determining whether the situation is getting worse or better in a fluid
situation. (Tr. 31-32)

For Avista, a guideline regarding the prioritization of incidents is public safety
and employee safety first, then restoring power to as many customers as quickly as
possible. (Tr. 32-33) However, the Dispatchers have total discretion to decide when they

are going to send responders and where they are going to send responders. (Tr. 33).

AVISTA CORPORATION’S PETITION FOR REVIEW - 10



When there are multiple events occurring at one time that involve safety issues, it is up to
the judgment of the Dispatcher to determine to which event or events responders shall be
sent first. (Tr. 52) Simply put, a Dispatcher’s job is unpredictable "because it can go
from really slow to chaos in a matter of minutes.” (Tr. 50).

The existence of general guidelines are commonplace in today's industrial world.
Supervisors, managers, and even chief executive officers are expected to operate within
general guidelines. It would be unrealistic, if not impossible, for Avista to create a
detailed "how-to" response prioritization guideline. Rather, Avista relies upon the
independent judgment of the Dispatchers to formulate a response that promptly, safely
and efficiently maintains or restore service.

If a customer reports an outage, the Dispatcher has the full authority to review
available information, assess the situation and, using his or her independent judgment and
discretion, determine whether electric service should be restored immediately on an
overtime/call-out basis or whether the situation can wait until employees report for their
next shift. (Tr. 19, 25, 269) This function would be especially critical when a customer
relying on life support reports an outage. The Dispatcher must exercise his or her
independent judgment in what literally could be a profound safety issue. (Tr. 138-39)

Because the majority of personnel responsible for handling the field work
associated with restoring electricity are off-duty after regular business hours, the
Dispatcher is responsible for determining the classifications of personnel needed to
restore service quickly. The Dispatcher then activates ARCOS 2 to locate the necessary

individuals and direct them to report to work. (Tr. 26, 77) The Dispatcher exercises

2 ARCOS is a computerized system that the Dispatcher engages to automatically
dial the telephone numbers of employees to respond to incidents. (Tr. 77-78)
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independent judgment in making these determinations and is not required to contact any
higher authority within the Company prior to calling out personnel, even if the employees
are from different geographic areas. (Tr. 79)

The Dispatcher typically contacts a first responder to respond to an outage
incident. (Tr. 33) This person could be a lineman, a gas serviceman, a foreman or a hot
apprentice. (Tr. 77) These responders essentially serve as the Company's trouble-
shooters and are the Company's first line of defense in responding to outages. These
individuals are the people on site at the incident and “really have the eyes into the exact
kind of damage that exists out there.” (Tr. 122)

Dispatchers, alone, are responsible for assigning the responders to outage calls
and have called in crews (Tr. 40) and have had crews held over. (Tr. 262) Mr. Fisher, to
whom the responders and their supervisors report, testified that Dispatchers have done
this over the objection of the General Foreman and manager. (Tr. 185-86)

Significantly, the Dispatcher has the authority to countermand a previous
assignment given by an employee's supervisor. (Tr. 49, 123, 124) The Dispatcher has
the final authority to pull crews off a job to go restore service where needed. (Tr. 186,
294)

Mr. McAllister explained that Dispatchers track where line personnel are working
on the distribution system at any given time during the day. The purpose for this is to
keep up with who is out working and exactly where they are on the system. (Tr. 222) If
the Dispatcher anticipates that an emergency situation is developing prior to the time
when most personnel are relieved from duty, he or she has full authority to direct the

personnel he or she believes will be needed to remain at the job until the emergency
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situation has abated. (Tr. 262) In exercising this authority to direct personnel using
independent judgment, the Dispatcher is authorizing the payment of overtime wages,
which may vary from time and one-half to double-time pay. (Tr. 42, 283, Employer
Exhibit 1) The Dispatcher need not secure any other supervisory approval or permission
to assign responders to overtime or to call out responders from their homes in the middle
of the night. (Tr. 51, 117)

In the case of many trouble calls occurring simultaneously, the Dispatchers have
the full authority to decide, in their independent judgment, which calls have priority and
to direct personnel to address those “priority” needs first. (Tr. 32-34, 44-45) No concrete
preset guidance or “cookbooks” for trouble calls exist; instead, the Dispatcher must
evaluate all of the information available and, based on his or her analysis, direct the
appropriate personnel to restore service in the order he or she determines. (Tr. 32-34, 53)
In the context of safety issues, "[I]t’s up to them to decide. There’s nobody else to
decide. They're the ones that are sitting in that chair, and they're the ones that have to
decide to make the decision who is going where." (Tr. 84)

The only situation where a responder might be justified in refusing to follow the
directions of the Dispatcher would be if the Dispatcher was asking them to do something
they felt was unsafe. If there was a non-safety based reason for not doing what was
directed by the Dispatcher, and management learned of it, discipline would depend on the
reason for the refusal. (Tr. 207)

Typically, the Dispatchers are not dealing with only one trouble call at a time.
(Tr. 31) Instead, Dispatchers routinely address several unique situations at once,

analyzing each and determining the proper method for addressing each situation. (Tr. 31)
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The Dispatcher must rely on and exercise his or her own independent judgment to carry
out his or her responsibility and the objective to “keep the lights on” in the interest of
Avista and its customers.

V. ARGUMENTS AND AUTHORITIES

A. The Board Should Reverse the DDE because the Dispatchers are
“Supervisors” under Section 2(11) of the Act and Dismiss the Petition

Section 2(3) of the Act, 29 USC § 152(3) excludes any individual employed as a
“supervisor” from the definition of “employee” and, consequently, from coverage under
the Act. The defining criteria for supervisory status is set forth under Section 2(11) of the
Act. Under Section 2(11), supervisory status exists if an individual possesses:

authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward,
or discipline other employees, or responsibly to direct
them, or to adjust their grievances, or effectively to
recommend such action, if in connection with the foregoing
the exercise of such authority is not of a merely routine or
clerical nature, but requires the use of independent
judgment. (Emphasis added)

It is well settled that Section 2(11) is to be read in the disjunctive, and that the
presence of any one of the 12 listed criteria/activities establishes supervisory status.
NLRB v. Health Care & Retirement Corporation of America, 511 U.S. 571 (1994). As
the Court held in Health Care & Retirement Corporation of America, “[t]he Act is to be
enforced according to its own terms.... Whether the Board proceeds through adjudication
or rulemaking, the statute must control the Board’s decision, not the other way around.”
Id. at 580.

Under Section 2(11), “any individual who has the authority to use independent
judgment in the execution or recommendation of any of the functions listed . . . is a

supervisor.” Monotech of Mississippi v. NLRB, 876 F.2d 514, 517 (5th Cir. 1989).
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Further, supervisory status requires only the existence of any of the enumerated
powers/authorities and does not turn upon the frequency of its/their exercise. Ohio Power
Co. v. NLRB, 176 F.2d 385 (6th Cir. 1949), cert. denied, 338 U.S. 899 (1949); West Penn
Power Company v. NLRB, 337 F.2d 993 (3rd Cir. 1964). Morello v. Federal Barge Lines,
Inc., 746 F.2d 1347 (8th Cir. 1984).

1. The Board Should Follow Big Rivers and the dissent in Mississippi
Power and Light

For years the Board and the Courts of Appeal clashed over the application of
Section 2(11) to those individuals who monitor the transmission and distribution of
power. These individuals, known variously as distribution Dispatchers, system
Dispatchers, system supervisors or operations coordinators, were routinely found by the
courts to be supervisors under the “responsible direction” criteria. In 1983, the Board
finally bowed to the weight of this established judicial precedent and found that “system
supervisors” were Section 2(11) supervisors because, among other things, they
responsibly directed field employees in the execution of complex switching orders. Big
Rivers Electric Corp., 266 NLRB 380, 383 fn. 2. (1983).

From 1983 until its decision in Mississippi Power & Light Company, the Board
followed its policy set forth in Big Rivers and excluded individuals in the system
supervisor/Dispatcher positions from utility company bargaining units because such
individuals were Section 2(11) supervisors. The Board’s decision in Mississippi Power
& Light overturned well established precedent which had been followed by the Board and
relied upon by utility companies for nearly two decades. Further, the Board’s decision in
Mississippi Power & Light is contrary to nearly half a century of Federal Courts of

Appeal decisions and is in direct conflict with Section 2(11) of the Act.
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Mississippi Power & Light was decided by a 3 to 2 vote majority of the Board. In
their well reasoned dissent, Members Hurtgen and Brame clearly demonstrate that the
majority’s reversal of Big Rivers was unwarranted and legally unsupported. As Members
Hurtgen and Brame noted in their dissenting opinion in Mississippi Power & Light, 328
NLRB No. 146, p. 11-12 (1999), “[f]or nearly half a century, Federal courts of appeals
have overwhelmingly found that individuals who monitor the transmission and
distribution of power for utility companies are supervisors within the meaning of Section
2(11) of the Act.”

At least two Courts of Appeal have abrogated Mississippi Power & Light. See,
e.g., Public Service Company of Colorado v. NLRB, 271 F.3d 1213 (10" Cir. 2001)
(denying enforcement of Board order and holding Dispatchers are supervisors under
Section 2(11)); Entergy Gulf States, Inc. v. NLRB, 253 F.3d 203 (5" Cir. 2001) (same).
These well-reasoned decisions further buttress Avista’s position in this case that the

Dispatchers are supervisors under the Act.

2. Recent Supreme Court and Board Decisions Confirm the
Supervisory Status of Dispatchers

The Board endeavored in its recent Oakwood Healthcare, Inc., 348 NLRB 686
(2006) decision to reexamine and clarify its interpretations of the term “independent
judgment” as well as the term “assign” as those terms are set forth in Section 2(11). The

Board proffered the following elaborations:

3 See, e.g., Southern Indiana Gas & Electric Co. v. NLRB, 657 F.2d 878
(7th Cir. 1981), denying enf. of 249 NLRB 252 (1980); Maine Yankee Atomic Power Co
v. NLRB 624 F.2d 364 (1st Cir. 1980), denying enf. of 239 NLRB 1216 (1979);
Monongahela Power Co. v NLRB, 657 F.2d 608 (4" Cir. 1981), denying enf of 252
NLRB 715 (1980); NLRB v. Detroit Edison Co., 537 F.2d 239 (6th Cir. 1976), denying
enf of 216 NLRB 1022 (1975), Arizona Public Service Co. v. NLRB, 453 F 2d 228 (9’
Cir. 1971), denying enf. of 182 NLRB 505(1970). See also Ohio Power Co. v. NLRB, 176
F.2d 385 (6th Cir. 1949), denying enf. of 80 NLRB 1334 (1948).
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The Board defined “assign” as the act of “designating an employee to a place
(such as a location, department, or wing), appointing an individual to a time (such as a
shift or overtime period), or giving significant overall duties, i.e. tasks, to an employee.”
Consistent with the Supreme Court's decision in Kentucky River, the Board adopted an
interpretation of the term “independent judgment” that applies irrespective of the Section
2(11) supervisory function implicated, and without regard to whether the judgment is
exercised using professional or technical expertise.

The Board defined the statutory term “independent judgment” in relation to two
concepts. First, to be independent, the judgment exercised must not be effectively
controlled by another authority. Thus, where a judgment is dictated or controlled by
detailed instructions or regulations, the judgment would not be found to be sufficiently
“independent” under the Act. The Board further found that the degree of discretion
exercised must rise above the “routine or clerical” in order to constitute “independent
judgment” under the Act.

In the DDE, the Regional Director correctly concluded that Dispatchers called in
responders, granted overtime by calling in employees, send responders to a particular
outage locations, prioritized incident calls, designed emergency switching orders, and
assigned work during outages. (DDE at pages 2, 3, 4, 5, and 6)

Nonetheless, the Regional Director concluded Dispatchers are not "supervisors"
on the grounds that they do not exercise "independent judgment," and do not make
assignments within the meaning of Oakwood Healthcare, Inc., supra. As set forth below,
the Regional Director's conclusions rest upon erroneous factual determinations and

unwarranted simplification of complex processes.
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B. Contrary to the Regional Director's DDE, Avista's Dispatchers
Regularly Assign Work to Other Personnel in the Course of their
Supervision of Avista's Distribution System.

The Regional Director concluded that the prioritization by Dispatchers followed
unwritten guidelines, and any discretion is based on commonsense considerations and
occurs rarely. (DDE at 9) These factual conclusions overlook significant testimony given
at the hearing,

With respect to the Dispatcher’s ability to reassign field employees from regular
work to an outage as constituting conclusory testimony, the DDE is in error.

Specifically, Mr. McAllister testified that crews could be reassigned by a Dispatcher.
Mr. McAllister testified that the Dispatcher would cancel the priority of the one order and
reassign personnel to a higher priority incident. (Tr. 286)

In response to a question by the Hearing Officer, Mr. McAllister also testified that
what appears to be the most important incident at one time could drop on the list of
priorities and that "you constantly reprioritize incidents as they come in." (Tr. 286) Itis
respectfully submitted that this testimony is not conclusory; rather it reflects the nature of
the Dispatcher's job.

It is well-settled that the authority to assign employees, using independent
judgment, is sufficient to confer supervisory status, regardless of how often that power is
exercised. George C. Foss Co. v. NLRB, 752 F.2d 1407 (Sth Cir. 1985); NLRB v.
Metropolitan Petroleum Co., Div. of Pittston Co., 506 F.2d 616 (1st Cir. 1974).

Likewise, it is well-settled that regardless of whether such authority is given expressly or
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by implication, the authority has been vested and supervisory status is thereby conferred.
NLRB v. Adco Electric. Inc., 6 F.3d 1110 (5th Cir. 1993).

The method or tools used by a Dispatcher to contact individuals is also irrelevant.
In using the automated call list, the Dispatchers are acting as supervisors and using the
same tool used by other supervisors when additional personnel are needed. It is
untenable to argue that such use somehow diminishes or negates the Dispatcher's
authority to direct employees. The Dispatcher still must exercise independent judgment
to determine if individuals on the call list are needed and/or if additional personnel
(beyond those on the call list) are required.

Section 2(11) requires that the exercise of authority not be “merely routine or
clerical.” The Dispatchers are seldom involved in situations that are routine or clerical,
and operate in an environment with too much activity and risk for their decisions to be
deemed “routine.” Instead, the Dispatchers work under circumstances in which each
problem is unique and requires its own independent analysis using independent judgment.

At the hearing, there was an effort to minimize the critical nature of the work
performed by the Dispatchers. While the DDE stated Dispatchers performed clerical or
record-keeping duties in conjunction with their responsibilities, the importance of these
functions minimize the value of the duties (DDE at page 3). Mr. Broemeling testified
that he "wouldn't necessarily call it clerical functions, but it would -- they do have those
functions that I, you know, like I said in terms of when the crew reports an outage back
from the field, then they’re are the ones that are inputting that right into our OMT
system." (Tr. 46-47) Mr. Broemeling also testified to the important nature of the record

keeping being performed, as outage information must be reported to the State
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Commissions and also is used for planning purposes and maintaining the distribution
system. (Tr. 46-47) Clearly then, the "clerical functions" are not routine.

The Dispatchers work in an environment that, for the most part, leaves them
without a supervisor in their work area. The distribution area is staffed twenty-four (24)
hours a day, seven (7) days a week; however, Manager Broemeling’s normal working
hours are Monday through Friday from 7:00 a.m. to 5:00 p.m. (Tr. 19) Accordingly, for
an area that is manned for a total of 168 hours a week, direct supervision above the
Dispatcher level is available only about twenty-five percent (25%) of the time. As noted
above, the Dispatcher alone has the authority to direct the work of responders in the
restoration of power through complex switching orders. This sole authority to direct
work is a hallmark of supervisory status that has been confirmed by appellate Courts and
the Board in recent cases.

The DDE assumes constant oversight of the Supervisors exists (DDE at 10.)
However, the record testimony is that Dispatchers handle outages until the Dispatchers
are unable “to manage it independently”. (Tr.265) This testimony is clearly at odds with
the findings of constant oversight.

Admittedly, the Dispatchers have access to information regarding the status of
lines on the system and have the capability and responsibility (as necessary) to advise
others of that status. The Dispatchers also have access to information through the Outage
Management System. However, to categorize the dispatch area as merely an information
gathering point, or to suggest that Dispatchers just move people around, greatly

underestimates the authority and capabilities of the Dispatchers.
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Dispatchers are also required to use independent judgment when prioritizing the
order of restoration of service. Incidents can occur in which multiple different types of
customers are without electrical service. For example, it is possible that a hospital,
nursing home, large industrial customer, and residential areas all may be affected
simultaneously. When this occurs, the Dispatcher must take into account several
different factors, including the “criticality” of the customer, the impact of lost service to
the customer, and the Dispatcher's ability to return service to the largest number of
customers as quickly as possible.

Without question, the Dispatchers play a critical role in Avista’s control of its
operations and business. Accordingly, in light of the supervisory authority to “assign”
possessed by the Dispatcher (and supported by the Record) and the use of independent
judgment in carrying out that authority, the Dispatchers employed by Avista are statutory
supervisors.

VI. CONCLUSION

The Regional Director's decision that Avista's Dispatchers do not assign work is
incorrect. As documented on pages 1, 3-6, 10, 12 and 17-18 the DDE’s statements on
multiple substantial factual issues are clearly erroneous and lead to the conclusion that
the Dispatchers lack the ability to assign employees within the meaning of the Act,
utilizing independent judgment. The DDE's conclusory finding that the Dispatchers did
not exercise independent judgment is belied by the record. The DDE reflects legal
conclusions concerning the supervisory status of dispatchers that have been almost
uniformly rejected by the Federal Courts of Appeal that reviewed decisions concerning

the supervisory status of dispatchers.
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Avista respectfully requests that the Petition for Review be granted and that the

pending representation petition be dismissed.

RESPECTFULLY SUBMITTED this | Z day of September, 2009.

RANDALL | DANSKIN

T P

Thomas W. McLane

601 W. Riverside Avenue, Suite 1500
Spokane, WA 99201

(509) 747-2052

Counsel for Avista Corporation
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGQION 18

AVISTA CORPORATION

* Employer
and Case 18-RC-16234

INTERNATIONAL BROTHERHQOD OF
ELECTRICAL WORKERS LOCAL UNION 77

Petitioner

DECISION AND DIRECTION OF ELECTION

Upon a petition duly filed under Section 8(c) of the National Labor Relations Act, as
amended (‘the Act’), a hearing was held before a hearing officer of the National Labor
Relations Board (“the Board™).' Pursuant to the provislons of Section 3(b) of the Act, the
Board has delegated Iits authority in this proceeding to the undersigned. Upon the entire
record In this proceeding, | make the following findings and conclusions.

I SUMMARY

Avista Corponation ("the Employer™) provides electricity to customers In Eastern
Washington and Northern Idaho and provides natural gas to customgre In those areas as
well as parts of Oregon. The Employer's Spokane, Washington location is the only facility
involved in this petition. intarnational Brotherhood of Electrical Workers Lacal Unlon 77
(“the Petitioner”) is a labor organization which currently represents employees in severat of
the Employer's oparating units.?

The Petitioner secks, by this petition, to represent a unit of all full-time and part-time
central distribution dispatchers employed by the Employer at its Spokane, Washington
location, excluding all other employees., The Employer opposes the petition, asserting that
the distribution dispatchers (hereafter, “dispatchers”) are supervisors under Section 2(11) of
the Act because they have authority to assign and responsibly direct other employees,
using independent judgment.

! The hesring officers rulings made at the hearing are free from prejudicial ervor and are hersby afirmed. The
Empioyer ls angaged In commerce within the meaning of the Act and it will effectuate the purposes of the Act to
assert jurladiction herein. The labor arganization involved cisims to represent oartain employees of the
Employer and a question affacting commercs exista conceming the representation of certain employees of the
zEmpiwar\.vlthlnihomunlng of Section 9(c)(1) end Sections 2(8) and (7) of the Act,

3'l'hn Employer and Petitionar submited timely briefs, which | have carefully considered.

No other labor organization seeks to represent tho smployses covered by the instent petitian.
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| have carefully reviewed and considered the record evidence and the arguments of
the parties at the hearing and in their post-hearing briefs. | find that the dispatchers are not
supervisors under Section 2(11) of the Act.

Below, | have set forth the record evidence relating to the Employer's aperations.
Following my summary of the relevant record evidence is my analysis of the applicable legal
standards, and thelr application to the facts of this case. Given my conclusion that there is
no basis to dismiss the petition, the final section sets forth the direction of election and the
process for requesting review of this decision,

i RECORD EVIDENCE
A.  The Employer

The Employer provides electricity and natural gas in Eastern Washington, Northemn
Idaho, and parts of Oregon. The Employer has approximately 350,000 electric customers
and 310,000 gas customers. The Employer's operations are separated Into three reglons,
encompassing ten areas. The Employer 3 organized into several departments, Including
Operations and Distribution Dispatch. Operations includes field empioyees, such as
construction managers, operating engineers, foremen, linemen and gas servicemen.
Several of the job classifications in Operations, including linemen end gas servicemen, are
represented by the Petitioner and covered by a coliective-bargaining agreement.

B.  The Distribution Dispatch Department

The Empioyer's Distribution Dispatch Department (also referred to as “Central
Dispatch®) monitors ite electric and natural gas distribution eystems year-round, 24 hours a
day. The Distribution Dispatch Department Is currently staffed by ten dispatchers. From
Monday through Friday, two slectric dispatchers and one gas dispatcher work the day shift
(6:00 a.m. to 8:00 p.m.)* and one electric dispatcher and one gas dispatcher work the night
shift (6:00 p.m. through 6:00 a.m.). During the weskend, both shifts are ataffed by one
electric dispatcher and one gas dispatcher. All ten dispatchers rotate shifts, so that each
works avery shift and both the electric and gas desks. Dispatchers are supervised by Mike
Broemeling, the Ghief Distribution Dispatcher.’ Broemeling, who has hekd this position for
approximately 4 months, works Monday through Friday, 7:00 a.m. to 5:00 p.m. No dispatch

::pu:w:’sor Is present when Broemeling is absent, but Broemeling testified that he Is “on-call
e time.”

C.  The Distribution Dispatchers
Dispatchers are responsible for monitoring various computer systsms and

dispatching appropriate field employees In response to electric and gas trouble calls. They
direct field employees in executing “switching® orders (defined below) during scheduled

“ One of the two elactric dispatchers works from 7:00 a.m. to 5:00 p.m. from through Thursda
7:00 a.m. through 3:00 p.m. on Friday. g Monday Thrsday, and
mwﬁummuahnnﬁngmatamnﬂlngmammyhhh. among other Section 2(11)

indicla, and i
:upervlo:gw". and is thus a etatutory supervieor. Accordingly, he s exciuded from the unit found
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maintenance and emergencies. Dispatchers aiso perform clerical or record-keeping
functions in association with these responsibilities, as well as other duties.”

The record shows a wide disparity In the background and experience of the current
dispatchers. Among the ten cument dispatchers are employees with the following
backgrounds: meter reader; customer service/design; mapper; lineman; 911 operator; and
gas compllance. These backgrounds reveal that experience in the Employer's fleld
operations is not a requirement for the dispatcher position.

Dispatchers, moreover, are not required to undergo training in flakd work upon hire.
Specifically, dispatchers recelve on-the-job training in dispatching by wortking alongside
experienced dispatchers, but they are not required to obtain proficiency in the field work
performed by the employses they dispatch (and purportedly supervise). The testimony
indicated that some tralning related to fleld work is avallable to digpatchers, but the record
does not show that such training is mandatory, In this regard, Broemeling testified that
dispatchers may take a "switching and tagging” class ~ taught by field employess ~ but he
does not know whether that class is required. Dispatcher Michael McAllister, the only
dispatcher to testify, has been working as a dispatcher for approximately 12 years.
McAllister does not belleve that the switching and tagging class is mandatory.

1)  TheFleld Employses

The dispatchers’ alleged supervisory status rests on their role in sending field
employees to trouble calls and directing switching orders, both of which are discussed
below. However, before addressing such tasks, | note that dispatchers do not assign field
employess to areas, shifts, or crews. Rather, a field employee's day-to-day assignments
(e.g., maintenance, repair, execuling planned switching ordars, reconnecting customers
who were disconnected for nonpayment of a bill) are determined by Operations Department
personnel, such as the construction manager or general foreman.

Furthar, dispatchers are not trained to, and do not, evajuate the performance of fiald
employees. Nor, as discussed above, is there any indication that dispatchers must possess
the technical knowladge that would render them competent to evaluate the field employees.
Similarly, there is no evidence that dispatchers have the authority to take comective action
against field employees or that dispatchers are held accountable for the performance of
fleld employses. Indeed, the Employer produced no documentary evidence of the
Employer disciplining and/or evaluating dispatchers in connection with directing the
Employer’s field employees.

2)  Trouble Calls

The Employer operates a call centar year-round, 24 hours a day. Reports of power
outages or other incidents relating o the eystem (e.g., a wire on the ground) are usually
received at the call center, where they are logged in the Customer Service System (CSS).
CSS sonds the information obtained from the caller to other corporats computer systams,
including the Outage Management Tool (OMT). Another computer systam, known as
SCADA (Supervisory Control and Data Acquisition), automatically tracks the distribution

'Dimumahoumdumnmmwmmbummmmqmbymmnu
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system and, in the case of an outage, issues an elarm. Dispatchers are responsible for
monitoring-the OMT and SCADA and dispatching appropriate field employees in response
to trouble calls or “Incidents.” in the last year, the Distribution Dispatch Department handled
approximately 24,000 “Incidents.”” Broemeling testified that managing outages/Mandling
trouble calis I a dispatcher’s primary role.

A dispatchers response 1o a frouble call may require an initial analysis or
assessment. McAllister testifled that nommally dispatchars can diapateh incidents as they
come in, but in some cases the dispatcher may have to decide which incidents should be
responded to first. McAllister estimated that he has to prioritize multiple incidents only 1%
of the time.

In prioritizing multiple Incidents, dispatchers act according to the following unwritten
guidelines; their first priority is to respond to Incidents where public or employee safely is at
risk. Their second priority Is to restore power {0 as many customers as possible, as quickly
as possible. Within these guidelines, dispatchers exercise discretion. The guidelines do
not instruct dispatchers on how to prioritize multiple safety Incidents occurring at the same
time. Also, although an inckient impacting 500 customers will normally take priority over an
incident impacting 5 customers, a dispatcher has discretion to direct a field employee to a
smaller incident under certain circumstances, For instanca, if a fleld smployes is in the area
of an incident impacting 10 customers, the dispatcher has discretion to dispatch him to that
incident before dispatching him to a power outage affecting 30 customers an hour away.
Broemeling testified that dispatchers possess total discretion when prioritizing incidents,
uniess the number of outages wamrants a transiion from the Employers Emergency
Operating Plan (‘EOP") Level 1, the base operating level, to EOP Level 2, a rare
occurence, In the event that an EOP Level 2 is declared, Broemeling and other
supervisors or managers would be callad-in to assist the dispatchers.® '

The employce dispatched to an incident is called the “first esponder.” The first
responder could be a foreman, lineman, or gas serviceman. During the day shift, the
dispatcher usually sends a single first responder to an incklent. To identify the first
responder, the dispatcher checks the area Operations foreman or manager's assignmant
sheet (markup) for that day. The markup will state who Is on duty in the area and available
for trouble calls.® During the night shift, the response to trouble calls differs by location. In
Spokane, there are fleld employses on duty after hours and, If they are avallable, the
dispatcher will assign incidents to such personnel. In other outlying areas serviced by the
Spokane dispatchers, there are no dedicated Operations crews working the night shift. In
such amgb an incident occurring during the night shift requires the dispatcher to cal-out
personnel.”™ On any shift, if the first responder determines that additional pergonnel are
needed, he will contact the dispatcher and they will “collaboratively” decide whether
additional personnel will be sent to the scene. (ndeed, it Is the first responder, based on his

” The record s not clasr, but it appeers that a single event, such as & storm, may result in multiple "Incidents.”
® There was conflicting testimony as to whether diepsichors may declare EOP Level 2. McAllister, an
experienced diepaicher, testified that dispaichers do not declare Level 2. This feetimony indicates that
Supervizors are avaliable to the dispatchars in order to deciare Laval 2 when wamanted.

Again, there s no evidence that dispatchers are invoived In the scheduling of field ampioyses. Rather, the
zgmman or general manager detarmines fleld empioyess’ work achadule, Including shift assignments.
MNoM.ﬂncdlmmmngmmwmymuhzmm.
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assessment of the héident with his technical skill and experisnce, who Initially proposas the
extent and nature of any additional help required.

The Employer contends that dispatchers have final authority to dispatch personnel in
response {o a trouble call, but the Employer provided no specific examples of incidents in
which a dispatcher overruled or modified a first responder’s request for additional help. As
Broemeling testifled, the dispatcher “can't ses into the field what kind of damage Is done, so
[the dacision ta bring in more flald personnel is] a collaborative decision between the fleld
and the dispatchers.” Indeed, McAllister testified that such collaboration means that the first
responders ordinarily get the resources they ask for: “[W]e tell [linemen] where the incidents
are, and they respond. But how to do the work or what type crew, they usually teli us what
is nesded. What pieces of equipment are needed if we need to set a pole. If it's an
underground fault, they tell us If we're going to need locates, depending on the area. But
that usually comas from the fisld." Deference to the employee in the field would be
expected not just because they are on the scene, as Brosmeling testified, but additionally
because, as stated above, the record does not show that dispatchers are required to
possess the technical skill or experience they would need to overrule the fleld employee on
scene.

Circumstances may require dispatchers to reassign field employees from thelr
regular work 1o a trouble call. But the practice, particularly on day shift, Is for such decisions
to be made in congultation with the general foreman of the affectad field employeea where
possible.’? The Employers Director of Operations, Flsher, testified that the dispatcher
would have final authority in the case of a disagreement with the general foreman over
whether to reassign a crew. Fisher, however, did not know of any specific Instance when
such a disagresment occurred. Moreover, Fisher qualified this authority by testifying that in
the event a manager, general foreman, or crew refuses the dispatcher's instruction, and that
refusal is brought to management's aftention, management will review the matter to
determine whether there was a legitimate reason for the refusal. Fisher's testimony
suggests that there will be no consequences for refusing a dispatcher's assignment for
legitimate reasons: “if thers wasn't a legit reason for [refusing to pull off a Job and go where
a dispatcher Instructed], then ... we'd be talking to them about that.” Moreover, McAliister
testified that the crew “can always say no" to the dispatcher.

Circumetances may also require a dispatcher to initiate a call-out to bring in off-duty
personnel. The pracess for inltiating a call-out is substantially automated and conducted in
accordance with well-established procedures. After the dispatcher determines the number
of employees required by classlification (which Is decided “collaboratively” with the first
responder or, in some circumstances, dictated by a collective-bargaining agreement), he
will use a computerized systam (ARCOS) to contact the pool of employees (for electric

* When asked what ha expected the dispatcher with experience as & 911 opavator 16 do when talking to a field
employee ebout an outage, Broemeling testified that he would expact her *to talk Intelligently and dacide
collabomu.vdy'wmmoﬂoldunploy-e. Assuming thet the dispatcher could “talk intelligently® sbout the matter
based on “her experience and sitting with the other dispatchers for the time that she took to train for the job,” as
¥ Contacang 1 Gantl Koratman spbAT b be 100 EMpiorers soroest eroive ekt empiopoos

Mman appeers s g practice. Fleld fall under
the Operations Department. Alan Fisher, the Employer's Direcior of Operations, tostified that he has ssked

thet the general foreman be notified If a crew Is going to be moved o a different location and
cueee” the dispatoher informs the pensrai foreman or the construction manager. thet In mest
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calis, the pool of field employees conalsts of more than 100 employees).” On ARCOS, the
dispatcher selects the number of employees needed by classification (l.e., 2 Joumeymen
linemen) and then ARCOS automatically begins dialing employees In that classification in
the area of the incident, beginning with the employea(s) with the least amount of overtime.™
Employess have 4 minutes to respond. If they do not respond in that time, ARCOS will
move on to the next smployee and continue calling until it recelves call-backs from the
necessary number of employees. If the call-out process is unsuccessful in that area, the
protocol is for the dispatcher to call the on-call supervisor in that area to tell him that, having
exhausted attempts to cali-out personnel from that supervisor's area, the dispatcher will be
calling-out personnel in the adjacent area.'® Field employees may eam overtime by
responding to a call-out, but the dispatcher cannot compel any field employee to respond to
a callout. Thus, the decision to respond to the call-out is voluntary.

In some cases, such as a major storm peaking at the end of g dispatcher’s shift, a
dispatcher may hokl himself over, even If that means he will be paid overtime, Dispatchers
also have the authority to call-out other dispatchers, in which case the reporting dispatcher
will be paid overtime. However, dispatchers, like field employees, are not required to report
to work in the avent of a call-out.

3) Switching

“Switching® is a term used to describe the sequential opening and closing of electric
switches (which tums power off and on) to isolate power at a certaln location for
maintenance or repair by field employees. Switching s done in the normal course of work
as pant of planned maintsnance (planned swiiching) and Iin emergency situations
(unplanned switching).

Dispatchers do not design planned switching orders. Planned switching orders are
designed and issued by employses outside the Distribution Digpatch Department (usually
one of the three area engineers) and sent to the Distribution Dispatch Department and field
empioyees for execution. The ewilching order states the date and time the switching
procadure will begin and inciudes a step-by-step sequence to be followed by the dispatcher,
the fleld employee, and anyone else Involved (l.e., a systam operator). The dispatcher's
responsibility in the case of planned ewitching is to coordinate the switching, via radio, with
the field employees and any other empioyees responsibie for performing stepe on the
switching order, and making sure that the steps on the switching order are compieted in the
proper order and documented. According to McAllister, the dispatcher acta as en “overseer
and a fogger of times on the switching order." v

Dispatchers do not design planned switching opaerations, but they may stop or
modify one. Dispatchers have the authority to stop a switching procedure at any time if, for
instance, they belleve the order is Inaccurate. Dispatchers may also modify @ switching
order, but a field employee can insist that the proposed modification be reviawed by an

7 ARCOS Is cisarty used for the shifte outside normal
5?:':“‘ Ay " operating hours but also is avallable for use during
2 unciear whethar the parties’ coliective-bargaining agreement dictaies auch opportunities for employees
with the [east amount of overtime. Regardiess, Brosmeling confirmed that ARCOS sutomaticall bagins
g.tlling the employee with the [east amount of cvertima. 0 08 4 ™
The process is essentially the same for a gas ingident,
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engineer bafore proceeding, in which case the procedure would be deferrsd. Thus,
dispatchers cannot compel fiald employees to comply with a modified switching order that
has not been reviewed by an enginesr. Field employees can also modify switching orders.
In that case, McAllistor tastified that the field employee and the dispatcher will confer and
mutually make a change or contact the engineer to rewrite the order.

Most awitching procedures are planned. But in the event of an emergency, which
McAllister tastified occurs a few times a year for him (30-40 times per year for the whole
department), a dispatcher may design a switching order (i.e., to divert power and restore
power to customers without actually fixing the cause of the outage). McAllister testifled that
an engineer In the Dispatch Department ls supposed to review switching orders written by a
dispatcher. in any event, there is no evidence that the process of executing an unplanned
switching order differs in any way from the execution of a planned gwitching order. That Is,
there is no evidence that a dispatcher can compel a field employee to comply with a
switching order designed by a dispatcher (whether or not it has been reviewed by an
engineer). Indeed, McAllister's summary of a recent event in which he designed a “very
simple” switching order Indicates that the emergency switching order was a collaborative
¢ffort between him and the foreman on scene.

. LEGAL ANALYSIS
A Section 2(11) and the Relevant Statutory Criteria

Section 2(3) of the Act exciudes any individual employed as a supervisor from the
definition of “employee.” Section 2(11) of the Act defines "supervisor” as:

any individual having authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promotes, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust their grievances, or effectively
to recommend such action, if in connection with the foregoing the exerciss of such
authority Is not of a merely routine or clerical nature, but requires the use of
independent judgment.

Pursuant to this definition, individuals sre statutory supervisors if.

(1) they hold the authority to engage in any 1 of the 12 supervisory functions
(e.g., "assign" or “responsibly to direct”) lsted in Section 2(11);

(2) thelr “exercise of such authority Is not of a merely routine or clerical nature,
but requires the use of independent judgment”; and

(3) their suthority Is held "in the interest of the smployer.”

Qakwood Healthcare, 348 NLRB 886, 687 (citing NLRB v. Kentucky River Community Care,
532 U.8. 7086, 713 (2001)). ¢ ny

As reiterated in Oakwood Heelthcers, the burden of proving supervisory status rests

on the party asserting that such status exists. Oakwood Healthoars, 348 NLRB at 604
(citing Dean & Deluca New York, inc., 338 NLRB 1046, 1047 (2003)). “Purely conclusory”

?
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evidence is not sufficient to establish supervisory status; a party must present evidence that
the employse “actually possesses the Section 2(11) authority at issue." Golden Crest
Heaithcare Center, 348 NLRB 727, 731 (2006).

The parties stipulated at hearing that dispatchers do not have autharity to hire,
transfer, suspend, lay off, recall, promote, discharge, or reward other employess, or to
adjust their grievances, or effectively to recommend such actions. In its post-hearing brief,
the Employer does not contend that dispatchers have authority to discipline esmployees, or
effectively to recommend discipline.” The Employer contsnds only that dispatchers have
authority to assign or responsibly direct other employees, using independent judgment. [
address these contentions below.

B. “Assign”

The Section 2(11) term "assign” means “the act of designating an employee to a
place (such as a location, dapartment, or wing), appointing an employee to a time (such as
a shift or overtime perlod), or giving significant overall dutles, i.e., tasks, to an employee.”
Oakwood Healthcare, 348 NLRB at 689. For purposes of the Act, the assignment must be
a designation of significant overall duties and not simply an ad hoc instruction that the
empioyee perform a discrete function. Id. at 688. Here, the record reveals that on a day-to-
day basis, flokd employees are assigned arsas, shifts, and tasks by their supervisors in the
Operations Department. Thus, the record suggests that a dispatcher's role in relation to
trouble calls and switching orders, particularly on the day shift, are ad hoc instructions that
the employee perform a discrete function, and not “assignment” ag that term is usad in
Section 2(11). Even assuming, arguendo, that dispatchers ‘assign” work to fiold
employees, | find that the Employer failed to prove that dispatchers exercise such authority
with independent judgment and thus failed to prove their supervisory status.

As set forth above, the party alleging supervisory status has the burden of proving
not only that the putative supervisor posseases at lsast one of the supervisory authorities
enumerated n Section 2(11) of the Act, but also that the putative supervisor uses
“Independent judgment’ in the exercise of that authority. °[Tlo exercise ‘Independent
judgment’ an individual must at minimum act, or effectively recommend action, free of the
control of others and form an opinion or evaluation by disceming and comparing data.”
Oskwood Hesithcare, 348 NLRB at 602-893. ‘[A] judgment Is not independent If it is
dictated or controlled by detailed instructions, whether set forth in company policies of rules,
the verbal instructions of a higher authority, or in the provisions of a collective-bargaining
agreement.” Id. at 893. "On the other hand, the mere existence of company policies does
not eliminate independent judgment from decision-making if the policies allow for
discretionary choices.” Id. (citations omittad). Explaining the definition of independent
judgment in relation to the authority to assign, the Oakwood Healthcare Board stated that
“(the authority to effect an assignment ... must be independent [free of the control of
others], it must Involve a judgment [forming an opinion or evaluation by disceming and
comparing data), and the judgment must invoive a degree of discretion that rises above the
‘routine or clerical.” id, (citatione omitted).

;‘Inotahat&\emoordeomnimnoovldmosemblh th i
om pol iy iy hing thet dispaichers have authority to discipline other
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1) Setting Priorities

Dispatchers must sometimes prioritize incidents. In prioritizing incidents, however,
digpatchers follow the Employer's guidelines. Although these guiielines are unwritten, and
dispatchers exercise some degres of discretion within those guidelines, | find that such
decisions are based on commonsense considerations not unique to supervisors.
Mississippl Power & Light Company, 328 NLRB 985, 673 (1999).17 Moreover, McARister
testifled that prioritization occupies anly 1% of his time. Such rare occurrences are not
enough to render dispatchers statutory supervisors. Oskwood Healthcare, 348 NLRB at
604 (stating that the party asserting supervisory status must prove that the putstive

supervisor spende a “regular and substantial’ part of work time performing supervisory
functions).

2) Dispatching First Responders

With regard to dispatchers’ authority to dispatch figld employees to respond to
trouble calls, the identity of the first responder is usually predetermined by a foreman or
manager (or the collective-bargaining agresment). Although dispatchers have the final say
on whether to grant a first responders requaest for additional personnel, the record
establishes that this decision is a “collaborative” one between the fleld employee end the
dispatcher and is generally, if not always, based on the first responder's assessment of the
problem. Further, the testimony regarding dispatchers’ authority to reassign fiekl
employees from their regular work to an outage, as in the case of a storm that causes
multiple incldents, was conclusory. Nevertheless, the raecord shows that such
reassignments are usually made in consultation with the general foreman and pursuant to
the Employers guidelines regarding the prioritization of incidents. Given that such
assignments are made pureuant to well-astablished policies or protocols, and are generally,
if not always based on the judgment of the field employees, and with their consent, such
limited authority doas not rervder dispatchers statutory supervisore,

3) Cailing-in Field Employees and Dispatchers

Similarly, on those occasions whers employess must be called-in, dispatchers
operats pursuant to well-established call-in procedures which mandate that the employees
with the least amount of overtime be given the first oppartunity for such work and, in
executing the call-in, dispaichers use an automated process that selects employees by
predetermined criteria (location, classification, and overtime hours). Although the
digpatcher must input the number and classification(s) of employees to be calied-in, the
record shows that the decision concerning how many employees to call out Is (nitlally based
on the first responder’s judgment or the first responder's and dispatcher's coliective effort.
The dispatcher’s role in the call-in process thus does not rise above the “routine or clerical.”
Oakwood Healthcars, 348 NLRB at 683 (citations omitted).

4) Overtime

Although an employee (fiald employee or dispatcher) who responds to a dispatcher's
call-in may eam overtime, the record shows that the decision to report to work In response

" Mississiop) Power is discussed in greater langth bolow,

9
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to such a cal-in is voluntary. Accordingly, there is no evidence that dispatchers possess
authority to order mandatory overtime. In Golden Crest, the Board clearly held that ‘the
authority marely to request that a certain action be taken® does not constitute the power to
assign within the meaning of the Act. 348 NLRB at 720 (emphasis in original).

§) Lack of Supervision

The Employer contends that the absenca of supervision for large blocks of time
indicates that dispatchers are supervisors. The record shows that supervision is on-site
Monday through Friday, during the day shift, when most employses are on duty and most of
the planned work is performed. On the night shift, where dispatchers deal primarily with
unplanned events (emergencies), Broemeling is always on-call. The Employers related
argument, that finding all ten dispatchers to be employees would mean that "no one Is In
charge® of the distribution system for large blocks of time, is without merit. The record
reveals that someone above the dispatchers s monitoring the system or is available to do
s0, as McAllistsr does not belisve he or the other dispatchers have authority to deciare EOP
Level 2. Thus, it appears that routine dispatches generally occur during the weekend and
hours outside the 12-hour weekday shift, but when extraordinary events occur outside
normal business hours, others in the Employer's Operations or Distribution Digpatch
departments are monitoring the system and/or are available to do so In order to ensure tha
Employer's quick response to such events.

C. “Responsibly to Direct”

Under Section 2(11), "assign® and "responsibly to direct” are not synonymous, The
authority “responsibly to direct’ arises “[jjf a person on the shop floor has ‘men under him,'
and If that person decides ‘What job shall be undertaken next or who shall do Iit,’ ... provided
that the direction is both ‘reaponsibie’ ... and camied out with independent judgment.” Croft
Metals, Inc., 348 NLRB 717, 721 (2006) (clting Oakwood Healthcare, 348 NLRB at 68091).
The record reveals that the first element of this definition (the putative supervisor has ‘men
under him” and that person decides “what job shall be undertaken next and who shall do it")
is not met here. Aside from non-emergency work, the order of dispatched work Is
determined primarily by the trouble calis received at the call center. Further, dispatches
during normal weekday hours are the result of a collabarative process batween dispatchers
and crew foremen. Dispatches aftar normal business hours and on weekends are largely
dictated by an automated call-out system and/or the parties’ labor agreement covering fleld
employees. In light of the above and the record as a whole, the Employer has not met lts
::nllle; o'zestablishlng that dispatchers actually decide “what job shall be done next or who

alldo t.*

‘ The second element (the direction must be “responsible”) Is also not met here. The
difference between assignment of work and responsible direction of work ls a question of
accountabliity: the Section 2(11) autharity to "assign” can exist even when the putative
supervisor Is not accountable for how the staff performs thelr assignments. In contrast, the
Section 2(11) function of "responsibly to direct” only exists when the putative supervisor Is
"accountable™ for the proper performance of the task by other employees. Oskwood
Healthcars, 348 NLRB at 692,

10
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In Oakwood Healthcare, the Board defined accountabllity, In reference to the Section
2(11) function “responsibly to direct,” as follows:

[Flor direction to be "responsible,” the person directing and performing the oversight
of the employee must be accountable for the performance of the task by the other,
such that some adverse consequence may befall the one providing the ovarsight if
the tasks performed by the employee are not performed property. ... Thus, to
establish accountability for purposes of responsible diraction, it must be shown that
the employer delegatad to the putative supervisor the authority to direct the work and
the authority to take corrective action, if necessary. It also must be shown that there
ia a prospect of adversa consequences for the putativa supervisor If he/she does not
take these steps.

348 NLRB at 692 (Emphasis added). In determining whether accountability has been
shown, the Board requires "evidence of actual accountabliity." Golden Crest Healthcare
Center, 348 NLRB at 731.

Assuming, arguendo, that dispatchers direct field employees in responding to trouble
calis and/or exacuting switching orders, the Employer did not present any evidence showing
that dispatchers have authority to take corrective action against field employees or that
dispatchers are subject to adverse consequences for the work performance of field
empioyees. Moreover, the Employer produced no evidence fo establish that field
employees have been informed that they are required to foliow the dispatchers’ directions.
The Employer also argues that “Dispatchers are accountable and responsible for their
actions in connection with the restoration of power in the most efficient and expedient
manner possible.” (emphasis added). Accountabllity, for purposes of Section 2(11),
requires proof that dispatchers are responsible for the performance of the field employees
whom the Employer claims the dispatchers superviee. The Employer did not meet its
burden on this element. While the dispatchers, such as McAllister, have basn purportedly
exercising their supervisory authority to responsibly direct field empioyees over the past 12+
years, and McAllister tastifiad he Is evaluated every year, the Employer did not produce any
documentary evidence (e.g., positive or negative evaluations and/or disciplinary records)
establishing that it holds dispatchers accountable for their direction of field employees. In
short, the Employer has failed to meet its burden of estmblishing that the dispatchers
*responsibly” direct fleld employees.’

D. Big Rivers Electric Corp./Mississippl Power

In arguing that its dispatchers are not statutory supervisors, the Employer refles, In.
part, on Big Rivers Electric Corp., 268 NLRB 380 (1983). The Employer acknowladges that
Big Rivers Electric was averruled by the Board in Mississippl Power, supra, but argues that
latter Board decision Is entitied to “no waight.”

™ Moreover, dispatchers' role duﬁng switching procedwes (pianned ar unpisnned) doas not render them
Verling 1ok ach ato 1 Somplced I e prapersomen s e e e i, Toid smployees, and
Ruﬂnr.mm-ydwdﬂnfonnwmhromordmnnn‘nn.m‘mu“md' .
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| acknowledge that two federal courts have found that the Board's rationale in
Mississippi Power wag invalidated by the Supreme Court in Kentucky River, supra. See
Entergy Gulf States, Inc. v. NLRB, 253 F.3d 203 (5th Cir. 2001); Public Service Co. of
Colorado v. NLRB, 271 F.3d 1213 (10th Cir. 2001). Nevertheless, the Board has not
overruled Mississippl Power or otherwise returned to the rule set forth in Big Rivers Electric.
Thus, Big Rivers Electric does not represent extant Board law. In any event, | rely primarily
on Oakwood Healthcare and ite progeny. The standard for suparvisory status set forth In
Oakwood Heaithcare, a dacision issued in response to Kentucky River, represents critical
extant Board law on the indicla of supervisory authority at issue In the instant cass.

Regardiess, Mississippl Power supports the result reached herein. in that case, the
Board found that an electric utllity’s distribution dispatchers were not statutory supervisors.
The distribution dispatchers at Issue in that case were responsible for monitoring the status
of the distribution system to restore power after an outage; directing field employees in
repairing faults and performing switching procedures; and completing associeted
paperwork. In addition, the distribution dispatchers were responsible for setting priorities for
work requests and orders and coordinating the response of troubleshooting personnel. As
is the case here, there the Employer argued that its distribution dispatchers were statutory
supeyvisors bacause they assigned and responsibly directed other employass. The Board
found that the distribution dispatchers directed fisld employees in what switching sequences
to follow and assigned field employees in emergencies. Neverthelass, the Board
determined that the distribution dispatchers were not supervisors under Section 2(11) of the
Act because their assignment and direction did not require the use of ‘independent
Judgment.” As the distribution dispatchers at lssue in Mississippi Power had more authority
than the dispatchers at Issue here, that case supports my conclusion in this matter.'®

V. CONCLUSION

Based on the foregoing, the entire record, and having carefully considered the
parties’ briafs, | conclude that the Employer's distribution dispatchers are not statutory
supervisors because they do not assign or responsibly direct employees using independent
judgment, or possess or exercise any other indicla of Section 2(11) status.

Accordingly, | shall direct an election in the following appropriate Unit:
Al full-time and part-time central distribution dispatchers employed by the Employsr

at its Spokane, Washington location; excluding all other emplo , guards and supervisors
as defined in the Act. Ployses. @ pe

"TnaEmphyvammmmthmeplPomr,azaﬂmsum.mnbymtmmw
and Brame, 18 better reasoned than the majority decision in that case and compels the conciusion that tha
glspaldmmmfvbm. In making this argument, the Employer citas the following language of the dissent:
|W]ho_n.nhunhodlpmhmuwuutud\kﬂmmmmmmw«mmmn
Nmmwmwngm-ohcﬂmammcmmddmmxm(lndudm,Mmtlhmto.w
avallsbiity and capabiities of complex equipment, field employes skil and avallabliity, weather end
enviranmental factors, and the varying power needs of the affected customers) = they clearly are exercising
supervisory authority. Unlike Mississinp/ Power, the Employer in this case pressntsd no evidence that the

dispatchers here conaider the availability and capabiiity of complex uipment or the & aveilability
fisld employwes. Thus, the factors on which the diasent in Mlaxlpﬂ;%lnrrdlod l;?ﬂ:':m.l":t

=




SEP-84-2009 13:41 NLRB REGION 19 206 228 6365 P.13

There are approximately ten (10) employses In the Unit found appropriate.
V. DIRECTION OF ELECTION

An election by secret ballot shall be conducted by the undersigned among the
employees in the Unit found appropriate at the time and place set forth in the notice of
siection to be issued subsequently, subject to the Board's Rules and Regulations. Eligible
to vote are those In the Unit who were employed during the payroll period ending
immediately preceding the date of this Declsion, including employees who did not work
during that period because they were i, on vacation, or temporarily lald off. Employees
engaged in any economic strike, who have retained their status as strikers and who have
not been psrmanently replaced are aleo slighble to vote. in addition, in an economic strike
that commenced less than 12 months before the elaction date, employees engaged in such
strike who have retained their status as strikers but who have bssn psrmanently replaced,
as well as their replacements are siigible to vote, Those in the military services of the UnRed
States may vote if they appear in person at the polis. Ineligible to vots are employees who
have quit or been digscharged for cause since the designated payroll period, employees
engaged in a strike who have been discharged for cause since the commencement thereof
and who have not been rehired or reinstated before the elaction date, and employees
engaged In an economic strike which commenced more than 12 months before the election
date and who have been permanently replaced, Those eligible shall vote whether or not
they desire to be represented for coliective bargaining purposes by International
Brotherhood of Electrical Workers Local Union 77.

A List of Voters

In order to assure that all eligible voters may have the opportunity to be informed of
the issues In the exercise of thelr statutory right to vota, all parties to the election should
have access to a list of voters and their addressea that may be used to communicate with
them. Excelsior Underweer, 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon Co., 394
U.S. 759 (1989). Accordingly, It Is hereby directad that an election ekgibility list, contalning
the alphabetized full names and addresses of all the sligible voters, must be filed by the
Employer with the Regional Director for Region 19 within 7 daya of the date of this Decision
and Direction of Elaction. North Macon Health Care Faciiity, 313 NLRB 359, 361 (1994).
The list must be of sufficiently large type to be clearly legible. The Reglon shall, in tumn,
make the list available to all parties to the election.

in order to be timely filed, such list must be received In the Reglonal Office, 915
Second Avenue, 26th Floor, Seattie, Washington 88174, on or before September 11, 2009.
No extension of time to file this list may be granted except In extraordinary circumstances,
nor shall the filing of a request for review operats to stay the filing of such list. Fallure to
comply with this requirement shall be grounds for seiting aside the ejection whenever
proper objections are filed. The list may be submitied by facsimile transmission to (208)
220-6305. Since the list is to be made avallable to ail parties to the election, please furnish

a total of four copies, unless the list is submitted by facsimile, In which case on
need be submitted. d ' one copy
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B. Notice Posting Obligations

According to Board Rules and Regulations, Section 103.20, Notices of Election must
be posted in areas conspicuous to potential voters for a minimum of 3 working days prior to
the date of election. Failure to follow the posting requirement may result in additional
litigation should proper objections to the election be filed. Section 103.20(c) of the Board’s
Rules and Regulations requires an employer to notify the Board at leaat & full working days
prior o 12:01 a.m. of the day of the election If It has not received copies of the election
notice. Club Demonstration Services, 317 NLRB 348 (1905). Failure to do sc estops
employers from filing objections based on nonposting of the election notice.

C, Right to Request Review

Under the provisions of Section 102.67 of the Board's Rules and Regulations, a
request for review of this Decision may be fliad with the National Labor Relations Board,
addressed to the Executive Secretary, 1099 14th Street N.W., Washington, D.C. 20670.
This request must be received by the Board in Washington by §:00 PM ET on September
18. 2000. The requast may be filed through E-Gov on the Board's web site, www.nirb.gov,
but may not be filad by facsimlie.”

DATED at Seattle, Washington, this 4th day of September, 2008.

R ) (Joe

Richard L. Aheam, Regional Director
National Labor Relations Board, Region 19
2848 Jackson Fedarsl Bullding

915 Second Avenue

Seattie, Washington 98174
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