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299 Lincoln Street, Inc, a wholly owned subsidiary
of Broad Reach Health Services, Inc and Lin-
coln Employees Union, Division of USW A,
AFL-CIO-CLC Cases 1-CA-23214, 1-CA-
23287, 1-CA-23341, 1-CA-23371, 1-CA-
23444, 1-CA-23498, and 1-RC-18602

December 30, 1988
DECISION AND ORDER

By CHAIRMAN STEPHENS AND MEMBERS
JOHANSEN, CRACRAFT, AND HIGGINS

On December 11, 1986, Admnistrative Law
Judge Claude R Wolfe 1ssued the attached deci
sion The General Counsel and the Respondent
each filed exceptions and supporting briefs, and the
Respondent filed a reply brief to the General
Counsel’s exceptions !

The Board has considered the decision and the
record 1n hight of the exceptions and briefs and has
decided to affirm the judge’s rulings, findings,2 and

! The Respondent has moved to strike the General Counsel s excep
tions on the ground that they fail to meet the specificity requirements of
Sec 102 46(b) of the Board s Rules and Regulations Although the Gen
eral Counsels exceptions do not conform 1n all particulars with Sec
102 46 they are not so deficient as to warrant striking them here Fur
thermore the Respondent has not shown prejudice as a result of the defi
ciency Accordingly the Respondent s motion 1s demed

We also deny the General Counsel s motion to strike the Respondent s
reply brief on various grounds as lacking in merit

2 The General Counsel and the Respondent each has excepted to some
of the judge s credibility findings The Board s established policy 1s not to
overrule an admimstrative law judge s credibility resolutions unless the
clear preponderance of all the relevant evidence convinces us that they
are wncorrect Standard Dry Wall Products 91 NLRB 544 (1950) enfd
188 F 2d 362 (3d Cir 1951) We have carefully examined the record and
find no basis for reversing the findings

3 We find 1n this case that it 1s unnecessary to decide whether the Re
spondent s charge nurses are supervisors within the meaning of the Act
Thus while we adopt the judge s finding that the Respondent violated
Sec 8(a)(3) and (1) of the Act by discharging Sharon Mangmm we place
no reliance on the judges conclusion that the knowledge by Charge
Nurse Norma Gould of the employees union activities was attributable
to the Respondent We find rather that the Respondent knew of Man
gini's unton activities based on the evidence that two management offi
cials had seen her handing out union cards in the Respondents parking
lot the day before her discharge Regarding Mangim s discharge we also
disregard the judges reliance n rejecting the Respondents argument
that Mangim had been insubordinate on evidence that Charge Nurse
Mary Lee Fratantonio had given Mangim permission to post the notice
announcing an employee bowling party on the Respondents bulletin
board We find 1t unnecessary to rely on evidence of permission because
we conclude that the Respondent had no policy prohibiting Mangim
from posting this notice and that in any event the record clearly estab
lishes that the Respondent s defense was a pretext to conceal the fact that
Mangim was discharged because of her union activities We further find
1t unnecessary to pass on the allegation that Charge Nurse Gould threat
ened an employee with plant closure because the violation 1s cumulative
of other violations found

In adopting the judges finding that Sandra Bergeron was not a
member of the bargaiming umit on September 23 when the Union de
manded recognition we rely on the cases cited in fn 10 of the judges
opinion which stand for the proposttion that for the purpose of deter
mining who 1s to be counted 1n a umt on the day a union demands recog
nmition on the basis of authorization cards employees who have been
hired but who have not started working will not be counted Ruiviera
Manor Nursing Home 200 NLRB 333 (1972) on which the Respondent
relies 1s not to the contrary The employees whose status was questioned
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conclusions® as modified and to adopt the recom
mended Order as modified ¢

The judge found that the Respondent violated
Section 8(a)(3) and (1) of the Act by promulgating
and mamtaining an overly broad no-access rule in
order to discourage employee union activity, by
preparing warning notices to employees Adelaida
Mora and Maria Aleman for the purpose of causing
their discharges because they were union support-
ers, and by discharging employee Sharon Mangini
and by suspending and discharging employees
Mora and Aleman to discourage employees’ union
activities Additionally, the judge concluded that
the Respondent violated Section 8(a)(1) of the Act
by the following conduct (1) its overly broad no-
solicitation and no access rules, (2) statements 1n its
campaign literature informing employees that con-
tinued financial mvestment 1n the facility where
they worked would not be forthcoming if employ-
ees voted in the Unmion, (3) Supervisor Jane Gi
bree’s threat to employees that the Respondent’s
owner would “sell” or transfer” the facility if
they selected the Umon to represent them, (4) Su
pervisor Francis Rogers’ threat to employees that 1t
would be difficult for them to obtain employment
elsewhere 1if they voted in the Union, (5) Owner
William Dobson’s implied threat during a campaign
speech to the umt employees to sell, close, or
change the business if the Union won, (6) Dobson’s
promise to employees of better wages and working
conditions 1f they rejected the Union, (7) Adminis-
trator Paul Lemay’s conduct in interrogating em
ployees and creating the impression that their
union activities were under surveillance, and (8)
Supervisor Norman Landry s statement to an em-
ployee suggesting that she quit 1if she supported the
Union 5 We adopt these findings of the judge

n that case were undisputably working in the unit on the day the union
made 1ts bargaining demand and the only question was whether their
cards were valid if signed prior to the date they began working

Although the General Counsel has excepted to the judge s failure to
find that the Respondent s food service supervisor Mark Stanikmas un
lawfully nterrogated employee Keith Carlson in mid September 1985 we
also find 1t unnecessary to pass on that allegation because the violation
would be cumulative n this case

4 In accordance with our decision in New Horizons for the Retarded
283 NLRB 1173 (1987) interest on and after January 1 1987 shall be
computed at the short term Federal rate for the underpayment of taxes
as set out mn the 1986 amendment to 26 USC § 6621 Interest on
amounts accrued prior to January 1 1987 (the effective date of the 1986
amendment to 26 US C § 6621) shall be computed in accordance with
Flonida Steel Corp 231 NLRB 651 (1977)

The judge inadvertently failed to provide for a cease and desist order
Because the widespread misconduct engaged 1n by the Respondent clear
ly demonstrates a general disregard for [its] employees fundamental
statutory nights we shall 1ssue a broad cease and desist order See Hick
mott Foods 242 NLRB 1357 (1979) We shall modify the judge s notice
accordingly

5 Member Cracraft disagrees with her colleagues adoption of the
Judge s finding of a violation of Sec 8(a)(l) based on Landry s alleged

Continued
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For reasons more fully discussed below, we also
agree with the judge that the Respondent’s unfair
labor practices have made the holding of a free and
fair second election unlikely, if not impossible, and
that, therefore, the issuance of a bargaining Order
1s warranted 1n this case ® Accordingly, we further
affirm the judge’s finding that the Respondent vio-
lated Section 8(a)(5) by refusing to bargain with
the Union as of September 23, 1985, when the
Union possessed a card majority and demanded
recognition 7

Finally, the General Counsel has excepted, inter
alia, to the judge’s failure to find additional 8(a)(1)
and (3) violations As discussed below, we find
merit to two of these exceptions pertaining to cer
tamn 8(a)(1) allegations

During the election campaign, the Respondent
either distributed to employees or posted on 1ts bul-
letin board the following document

QUESTION How can the Union being here
hurt us?

ANSWER Lots of ways Here’s nine

1 It hurts to pay them so much money every
year

2 It hurts to have to answer to the union
steward for everything you do

3 It hurts to try to understand and hive by
all the union work rules

4 It hurts to belong to a group that 1s divid-
ed hostile militant, and aggressive most of the
time

5 It hurts to go on strike and lose pay, med-
ical insurance and perhaps even your job

6 It hurts to see your company lose its via-
bility due to the constant costs of having a
umion, and then to see our jobs lost or sold to
people who might have no growth plans and
simply mulk’ the facility

7 It hurts to see patients leave for our non-
union competitors because customers don’t
want to be caught in the middle of the slow-
downs strikes job actions or other games unions
play

8 It hurts to see something that was just
getting turned around get smothered by the
deadly steel grip of factory union—management
collective bargaining

statement to an employee that if she supported the Union she should quit
Testimony supporting this allegation was given 1n response to questioning
of the witness by the judge as to another incident Under these circum
stances where this statement was neither alleged in the complamt nor
amended to the complant at the hearing she would not find the Re
spondent was on notice of the alleged violation nor that the matter was
fully htigated

6 NLRB v Gissel Packing Co 395U S 575 (1969)

7In this regard we specifically affirm the judges determinations re
garding the validity of those authorization cards to which the Respond
ent has filed exceptions here

9 It hurts to always be in doubt about the
Sfuture

Give yourself a chance

Give Lincoln a chance

Vote NO

The judge found that this document constituted le-
gitimate campaign propaganda because the nine
enumerated answers, when viewed in light of the
question posited, merely were “statements of possi-
bilities not probabilities,” that uniomization would
be adverse to the employees’ interests Contrary to
the judge, we conclude that the Respondent violat-
ed Section 8(a)(1) by this document

The question of the propriety of the above-
quoted document must be resolved in hight of the
principles set out i Gissel, supra at footnote 5
There, the Supreme Court established certain
standards for determining whether an employer’s
statements about the effects of unionization are per
missible The Court stated in pertinent part that

an employer 1s free to communicate to em-
ployees any of his general views about union
1sm or any of his specific views about a par-
ticular unmion, so long as the communications
do not contain a “threat of reprisal or force or
promise of benefit 8

In determining whether a statement constitutes an
unlawful threat, the Court differentiated communi
cations of previously made plant closure decisions
and ‘carefully phrased” predictions predicated “on
the basis of objective fact to convey an employer’s
belief as to demonstrably probable consequences
beyond his control” from statements suggesting
that the employer might take actions 1n response to
unionization not demonstrably based on ‘economic
necessities >’ Statements of the latter kind would be
deemed threats of retahation

In this case, the plain language of the Respond-
ents document, particularly 1n paragraphs 6
through 9 above, clearly informs the unit employ-
ees that their jobs could be ‘lost,” ‘sold,” or
“smothered by the deadly steel grip of factory unmion-
management collective bargaining ” However, 1n
referring to the correlation between possible eco-
nomic consequences of unionization and the closing
of 1ts business, the Respondent’s predictions are not
accompanied by any objective facts that would
tend to establish any substantial likelihood of their
occurrence Thus, the Respondent’s statements
crossed the line between informing employees of
potential adverse consequences of untonization and
threatening that these consequences would occur in

8395US at 618
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retaliation for their having selected the Union to
represent them The threat is particularly plain
where, as here, the Respondent has made various
threats of plant closure and has warned employees
that uniomization might reduce 1ts future investment
in the facility where they worked Accordingly,
we find that the Respondent wviolated Section
8(a)(1) of the Act by distributing this campaign it
erature to 1its employees ®

Although the judge did not specifically address
this additional complaint allegation, we agree with
the General Counsel that the Respondent also en
gaged in unlawful conduct when 1ts owner, Wil
liam Dobson, admittedly stated in his November
18, 1985 speech to employees that they would “at
least be subject to a very lengthy period of frozen
wages and benefits” 1f the Union was voted in Be-
cause the Respondent would be obliged, on the
Union’s demonstration of its majority in the elec
tion, to maintain m effect its current wage and ben
efit policies until negotiations resulted 1n an agree
ment on 1ts change or an impasse, Dobson’s state
ment to employees that wages and benefits would
be frozen constituted a threat to deprive employees
of benefits to which they otherwise would be ent1
tled because they chose umon representation Ac
cordingly, we find that this threat further violated
Section 8(a)(1) of the Act 1°

Finally, in determmming whether a bargaining
order 1s appropriate to remedy the Respondent’s
misconduct here, we apply the test set out in
Gissel, supra at footnote 5 In that case, the Court
identified two categories of cases in which a bar-
gaining order would be appropriate The first 1n-
volves “exceptional cases’ marked by unfair labor
practices that are so “outrageous” and ‘ pervasive’
that traditional remedies cannot erase their coer
cive effects with the result that a fair election 1s
rendered impossible The second category mvolves
“less extraordinary cases marked by less pervasive
practices which nonetheless still have the tendency
to undermine majority strength and impede the
election processes ” The Supreme Court stated that
in the latter situation a bargaming order should
1ssue where the Board finds that “the possibility of
erasing the effects of past practices and of ensuring
a fair election by the use of traditional reme
dies, though present, 1s shight and that employee
sentiment once expressed through cards would, on
balance, be better protected by a bargaining
order ” Id at 613-615

In the present case, the judge failed to place the
Respondent’s conduct into one category or the

9 Charrman Stephens would rely only on pars 6 and 7 of the posted
document 1n finding a threat 1n violation of Sec 3(a)(1)
10 See Alpha Cellulose Corp 265 NLRB 177 177-178 (1982)

other We believe that the Respondent’s unfair
labor practices fall into at least the second catego-
ry

When the organizing campaign commenced, the
Respondent immediately embarked on an antiunion
campaign designed to discourage 1ts employees
from supporting the Union by discharging Sharon
Mangimm1 and mnstituting an over-broad no access
rule on September 20, 1985, and thereafter engaged
in numerous violations of the Act in an effort to
fulfill this objective In sum, as the judge found,
the Respondent violated Section 8(a)(3) by dis-
charging one employee and suspending and dis-
charging two others, by 1ssuing discriminatory
warning notices, and by promulgating and main
taining an overly broad no-access rule, and violated
Section 8(a)(1) by threatening to close, sell, or
change 1ts business if the employees selected the
Union, by engaging m coercive interrogation and
surveillance of its employees union activities, by
promising employees improved wages and working
conditions 1if they rejected union representation, by
maintaiming overly broad no solicitation and no
access rules, by suggesting that employees quit 1f
they intended to support the Union, and by telling
employees they would have difficulty obtaining
employment elsewhere 1f they selected the Union
as thewrr bargaining representative We have addi
tionally found that the Respondent violated Section
8(a)(1) 1in other instances when 1t threatened em-
ployees with “a very lengthy period of frozen
wages and benefits” and when 1t distributed certain
campaign literature

We emphasize that some of the unfair labor prac
tices described above were committed by the Re-
spondent’s highest level supervisors, including its
owner and its administrator The positions these
persons held clearly served to reinforce and em
phasize 1n the minds of employees the seriousness
of the threats It also 1s highly significant that many
of the violations were of an extremely serious
nature In this case, the judge found that the Re-
spondent’s owner made a ‘ not too subtle threat to
stop trying to resuscitate Lincoln, let 1t fail, and
either go out of business or change 1t” 1f the Union
won collective bargamming rights The campaign Iit
erature that the Respondent distributed to its em
ployees contamed additional violations The wide-
spread exposure of the unit employees to this con-
duct clearly magnified the coercive impact of the
violations on the voters More mmportantly, the
Board and the various courts long ago determined
that a threat to close a facility because of union ac
tivity 1s among the most serious forms of interfer
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ence with protected employee rights,!! and the Su
preme Court has stated that this 1s among the most
effective means of destroying election conditions
for a longer period of time than any other unfair
labor practices 12 We further emphasize that the
Respondent’s conduct in suspending and discharg-
ing employees because of their union activities con
stitutes violations that have long been classified as
misconduct going “to the very heart of the Act 13

We conclude that the possibility of erasing the
effects of the Respondent’s unfair labor practices
and of conducting a fair election by the use of tra-
ditional remedies 1s slight Requiring the Respond
ent simply to refrain from such conduct will not
eradicate the lingering effects of the violations
Correspondingly, an election would not reliably re-
flect genuine, uncoerced employee sentiment
Given the swiftness with which the Respondent re-
acted to the orgamzing effort, the likelihood of the
Respondent engaging in further illegal conduct 1s
clearly present We conclude that the employees’
representation desires expressed here through au
thorization cards would, on balance, be better pro-
tected by our issuance of a bargaining order than
by traditional remedies Although the Respondent
claims that there has been substantial turnover n
its work force and management since the unlawful
conduct occurred,'* 1n light of the circumstances
of this case, particularly the seriousness of the vio-
lations and their impact on the entire bargaining
unit, to withhold a bargaining order here would
reward the Respondent for its own wrongdoing 15
Accordingly, we adopt the judge’s recommended
Order, as modified below, and require the Re
spondent to bargain with the Union as the duly
designated representative 1n the appropriate umit
We therefore shall set aside the election held in
Case 1-RC-18602, order the petition dismissed, and
1ssue a bargaiming order

11See eg Textle Workers v Darlington Mfg Co 380 US 263
(1965) Irvs Market 179 NLRB 832 (1969) enfd 434 F 2d 1051 (6th Cir
1970)

12See eg NLRB v Gissel Packing Co supraat fn §

18 NLRB v Entwistle Mfg Co 120 F 2d 532 536 (4th Cir 1941)

14 In 1ts motion to reopen the record the Respondent seeks to intro
duce evidence regarding employee and management turnover We deny
the Respondent s motion

We shall leave to the compliance stage of this proceeding the Respond
ent s additional proffer 1n its motion that the Respondent has ceased oper
ations at the facility where the umit employees are employed and that an
other corporation which 1s totally independent of the Respondent 1s
presently operating the facility At that time 1f the question 1s raised the
propriety of extending the Gissel order to any successor of this Respond
ent could be considered

Without passing on whether she would consider turnover or changed
circumstances relevant to a determination of whether a Gissel bargaining
order should be issued Member Cracraft concurs in her colleagues con
clusion that a Gissel bargaiming order 1s warranted

158ee eg Koons Ford 282 NLRB 506 at fn 18 (1986) enfd mem
833 F 2d 310 (4th Cir 1987)

The General Counsel has requested that a broad
visitatorial clause be granted in this case In Chero
kee Marine Ternunal, 287 NLRB 1080 (1988), the
Board denied the General Counsel’s request to
have broad visitatorial clauses routinely included 1n
the Board’s remedial orders and held that the
Board would, “continue to grant visitatorial rights,
on a case by case basis, when the equities demon
strate a likelihood that a respondent will fail to co
operate or otherwise attempt to evade compli-
ance ” (Id at 1083, fn omitted ) Thus, we declined
to grant a broad visttatorial clause in that case but
noted that we would be willing to make this addi
tional means of obtaining information available to
the General Counsel, “in cases in which 1t appears
possible that the respondent may not cooperate 1n
providing relevant evidence unless given specific,
sanction-backed directions to do so ” (Id at fn 14)
Because we do not believe that the General Coun
sel has established the conditions as set out in Cher-
okee Marine Termunal to support such a remedy
here, we decline to grant the broad wisitatorial
clause However, nothing in Cherokee Marine Ter-
runal forecloses the Board from issuing narrow re
medial visitatorial provisions tailored to the facts of
a particular case where warranted The Board has
broad discretion mn determining remedial provi
sions, and 1n this case we believe a narrow visita
tornal clause 1s warranted 16

The Respondent asserts in 1ts motion to reopen
the record that 1t has ceased operations at the Lin
coln Street facility and that 1t 1s no longer the em-
ployer of the employees there The Respondent’s
contentions 1n 1ts motion indicate that there may be
numerous 1ssues at the compliance stage of this
proceeding that were unforeseen at the time this
case was lhitigated and that will clearly be relevant
to a determination of how and by whom comph
ance with the Board s Order 1s to be effected For
this reason, we are 1ssuing a visitatorial clause lim-
ited to the information relevant to the Respond
ent’s claim that 1t has ceased operations and that
another corporation 1s now operating the facility
Thus, the 1dentity and circumstances of the em-
ployer or employers of the umit employees can be
determined at the time of complance According
ly, we shall amend the Order to include the follow
ing as paragraph 2(g)

Preserve and, on request, make available to the
Board or 1ts agents for examination and copy
ing, all correspondence, legal documents, and
any other records relating to the Respondent’s
claimms that (1) 1t has ceased operations at the

16See eg Smyth Mfg Co 277 NLRB 680 (1985)
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Lincoln Street facility mvolved m this pro-
ceeding and 1s no longer an employer of the
employees working there within the meaning
of the Act, (2) that another corporation, total
ly independent of the Respondent and having
no common ownership, control, direction, or
officers, and having no obligations to the Re-
spondent 1n connection with 1ts labor relations
or employment policies or practices, 1s operat-
ing the Lincoln Street facility, and (3) that
none of the individuals who may have com
mitted unfair labor practices in this case, nor
any officers, agents, or employees of the Re-
spondent, are employed or engaged in any ca-
pacity at the Lincoln Street facility

ORDER

The National Labor Relations Board adopts the
recommended Order of the admimstrative law
judge as modified below and orders that the Re
spondent, 299 Lincoln Street, Inc, a wholly owned
subsidiary of Broad Reach Health Services, Inc,
Worcester, Massachusetts, 1ts officers, agents, suc
cessors, and assigns, shall take the action set forth
1n the Order as modified

1 Insert the following as new paragraphs 1(1),
1(m), and 1(n)

“(l) Threatening employees with a lengthy
period of frozen wages and benefits 1if they selected
the Union as their bargamning representative

“(m) Threatening employees with job loss or
other retahation if they selected the Union as their
bargaining representative

‘(n) In any other manner interfering with re
straming, or coercing employees in the exercise of
the nghts guaranteed them by Section 7 of the
Act”

2 Insert the following as paragraph 2(g), and re
letter subsequent paragraphs accordingly

“(g) Preserve and, on request, make available to
the Board or its agents for examination and copy
ing, all correspondence, legal documents, and any
other records relating to the Respondent’s claims
that (1) 1t has ceased operations at the Lincoln
Street facility involved 1n this proceeding and 1s no
longer an employer of the employees working
there within the meaning of the Act, (2) that an-
other corporation, totally independent of the Re-
spondent and having no common ownership, con
trol, direction, or officers, and having no obliga-
tions to the Respondent in connection with 1ts
labor relations or employment policies or practices,
1s operating the Lincoln Street facility, and (3) that
none of the individuals who may have committed
unfair labor practices n this case, nor any officers,
agents, or employees of the Respondent, are em

ployed or engaged 1n any capacity at the Lincoln
Street facility

3 Substitute the attached notice for that of the
administrative law judge

IT 1S FURTHER ORDERED that the complaint 1s
dismissed insofar as 1t alleges violations not found
here

IT IS FURTHER ORDERED that the election m
Case 1-RC-18602 be set aside, and that the petition
in Case 1-RC-18602 be dismissed

MEMBER JOHANSEN, dissenting in part

I agree with the substantive findings my col
leagues have made n this case However, contrary
to the majority, I would not grant a visitatorial
clause of any kind 1 this case In Cherokee Marine
Terminal, 287 NLRB 1080 (1988), the Board decid
ed aganst the routine inclusion of visitatorial
clauses 1n 1ts decisions as the General Counsel had
sought The Board concluded, rather, that it would
continue to grant visitatorial rights, on a case by-
case basis, ‘when the equities demonstrate a likeh
hood that a respondent will fail to cooperate or
otherwise attempt to evade compliance * (Id at
1083, fn omitted ) Although the Respondent 1n the
present case claims 1n 1ts motion to reopen the
record that 1t has ceased operations at the Lincoln
Street facility where the unfair labor practices oc
curred, I do not find that this proffer establishes
that the Respondent will fail to cooperate with the
Board, nor does it establish the necessary “likeli
hood that the Respondent will attempt to evade
comphiance” with the Board’s Order (See Cherokee
Marine 1bid ) Accordingly, I would deny the Gen
eral Counsel’s request for a visitatorial clause and I
do not join my colleagues 1n the clause they enter
here

APPENDIX

NoTICE To EMPLOYEES AND MEMBERS
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found
that we violated the National Labor Relations Act
and has ordered us to post and abide by this notice

WE WILL NOT discourage membership in Lin
coln Employees Union, Division of USWA,
AFL-CIO-CLC or any other labor orgamzation,
by discharging, suspending, or preparing warning
notices to any of our employees or in any other
manner discrimmating agamnst them in regard to
their tenure of employment or any term of condi-
tion of employment
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WE WILL NOT promulgate, maintam, or enforce
any rule, regulation, or other prohibition which
forbids off-duty employees access to our nonpatient
care areas, and WE WILL NOT promulgate, main-
tain, or enforce any rule, regulation, or other pro
hibition that forbids solicitation or distribution of
literature on behalf of a union by our employees on
theirr own time in nonworking areas or other areas
where such conduct would not adversely affect pa
tient care

WE WILL NOT tell employees 1t will be difficult
for them to secure other employment 1if they select
a union to represent them

WE WILL NOT conduct ourselves m such a
manner as to create an impression that we are en
gaged m surveillance of employee union activities

WE WILL NOT coercively question you about
your union support or activities

WE WILL NOT suggest that you quit if you are
going to vote for a union

WE WILL NOT promise employees better wages
and benefits 1n exchange for their abstention from
voting for a union in a representation election

WE WILL NOT threaten to close, sell, or change
our business operations 1if employees select a union
to represent them

WE WILL NOT refuse to recognize and bargain
collectively with Lincoln Employees Umion, Divi-
ston of USWA, AFL-CIO-CLC concerning
terms and conditions of employment 1n the bargain-
ng unit

WE WILL NOT threaten our employees with a
lengthy period of frozen wages and benefits 1if they
select the Union as their bargaining representative

WE WILL NOT threaten our employees with jobs
loss or other retahation 1f they select the Union as
their bargaining representative

WE WILL NOT in any other manner interfere
with, restrain or coerce you in the exercise of the
rights guaranteed you by Section 7 of the Act

WE WILL, on request, bargain collectively with
Lincoln Employees Union, Division of USW A,
AFL-CIO-CLC as the exclusive bargaining repre-
sentative of all the employees 1n the bargaining umit
described below with respect to rates of pay, rates,
hours of employment, and other conditions of em
ployment, and, if an understanding 1s reached,
embody that understanding 1n a written, signed
agreement The barganing unit s

All full time and regular part-time nurses
aides, housekeeping employees, food service
employees, maintenance employees, laundry
employees, and team leaders employed by the
Employer at 1ts 299 Lincoln Street, Inc facih
ty in Worcester, Massachusetts, excluding all
office clerical employees, Registered Nurses,

Licensed Practical Nurses, professional em
ployees, temporary help agency employees,
guards and supervisors as defined in the Act

WE WwILL offer Sharon Mangini, Maria Aleman,
and Adelasda Mora immediate and full remnstate
ment to their former jobs or, if those jobs no
longer exist, to substantially equivalent positions,
without prejudice to their seniority or other rights
and privileges, and make them whole for any loss
of earnings suffered by reason of our discrimination
agamnst them with interest

WE WILL remove from the records of Sharon
Mangini, Mana Aleman, and Adelaida Mora any
reference to their discharge, any reference to the
suspension of Maria Aleman and Adelaida Mora on
November 7, 1985, and all warning notices pre
pared for Maria Aleman and Adelaida Mora on
and after October 22, 1985, and notify them 1n
writing that this has been done and that the evi-
dence of these unlawful discharges, suspensions,
and warming notices will not be used as a basis for
any future disciplinary action against them

WE WILL rescind the rule i our personnel
manual that prohibits solicitation of any kind or the
sale or distribution of material without our approv
al

WE WILL rescind our September 20, 1985 rule
denying our employees access to our facility during
their nonscheduled worktime

299 LINCOLN STREET, INC, A
WHOLLY OWNED SUBSIDIARY OF
BROAD REACH HEALTH SERVICES,
INC

Ronald S Cohen and Joseph F Griffin Esgs
General Counsel

Richard D Hayes and JoAnn Dawis Esq for the Re
spondent

Michael J Yoffee Union Organizer '

for the

DECISION

STATEMENT OF THE CASE

CLAUDE R WOLFE Admmistrative Law Judge This
consolidated proceeding was litigated before me at
Boston and Worcester Massachusetts on 12 13 14, and
15 May and 9, 10, and 11 June 1986 pursuant to com
plamnts duly 1ssued by the General Counsel in the unfar
labor practice proceedings and a 28 January 1986 Order
of the National Labor Relations Board (the Board) di
recting a hearing in Case 1-RC-18602 on certain objec
tions filed by the Union to the conduct of the election
and conduct affecting the results of the election The
unfair labor practice complaints and the objections pro
ceeding were thereafter consolidated for hearing The
consohdated complaint as amended alleges numerous 1n
dependent violations of Section 8(a)(1) of the National
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Labor Relations Act (the Act) discriminatory treatment
and discharge of Maria Aleman Sharon Mangim and
Adelaida! Mora n violation of Section 8(a)(3) and (1) of
the Act discrimmatory treatment and discharge of Stella
Lukasek in violation of Section 8(a)(4) and (1) of the
Act and a refusal to bargain with the Union 1n violation
of Section 8(a)(5) and (1) of the Act The objections to
election are based on conduct alleged as unfair labor
practices

Respondent denies the unfair labor practice allegations
and the allegations of objectionable conduct raised n
Case 1-RC-18602

On the entire record including the testimomal de
meanor of the witnesses and after considering the post
trial briefs of the parties I make the following findings
and conclusions?®

1 JURISDICTION

299 Lincoln Street Inc a wholly owned subsidiary of
Broad Reach Health Services Inc (Respondent)® is a
health care institution operating a nursing home provid
ing medical and professional care services for the aged in
Worcester Massachusetts During the 12 month period
ending September 24 1985 Respondent derived gross
revenues 1n excess of $100000 from the conduct of this
business and purchased and received at its Worcester
nursing home products goods and matenals valued tn
excess of $50 000 directly from points outside the Com
monwealth of Massachusetts Respondent 1s now and
has been at all times material an employer engaged in
commerce within the meaning of Section 2(2) (6) and
(7) of the Act

II LABOR ORGANIZATION

The Union 1s now and has been at all times material a
labor organization within the meaning of Section 2(5) of
the Act

111 SUPERVISORS AND AGENTS

The complaint alleges Respondent admits and I find
that the following named persons occupied the positions
in Respondent s employ set forth after their names and
were statutory supervisors and agents of Respondent
within the meaning of the Act at all times matenal

Kathryn Connors Vice President

William Dobson Owner
Jane Gibree Supervisor
Norman Landry Supervisor

Ann Lavallee Staff Development

! The official record at various places refers to a Harry Leider This
should be Adelaida and refers to Mora

2 The conclusions of fact are based on the credible portions of testimo
ny of the partictpants and the documentary evidence received In those
mstances where conflicts in testimony arose I have considered the reason
able probabilities the convincng character of the testimony and the
comparative demeanor of opposing witnesses Testimony that mught
appear to conflict with my findings of fact has been examined and reject
ed as less credible than that on which I have rehied I have credited parts
of witnesses testimony while not crediting other parts This 15 neither un
usual nor improper NLRB v Universal Camera Corp 179 F 2d 749 (2d
Cir 1950) vacated on other grounds 340 U S 474 (1951)

} Respondent s name appears as amended at hearing

Coordinator
Maintenance Supervisor
Administrator
Supervisor
Food Service Supervisor
Director of Nurses
Assistant Administrator

Mel Law

Paul Lemay
Francis Rogers
Mark Stanikmas
Chris Zorn
Joseph Rizzo

The General Counsel alleges that Norma Gould and
Mary Lee Fratantomo are supervisors Respondent
dentes that they are

Gould and Fratantonio were charge nurses during the
period encompassing the alleged unfair labor practices
According to Paul Lemay Respondents administrator
since May 1985 he was told by others that Gould was a
supervisor until her job title was changed to charge
nurse on December 1984 Neither Gould nor Fratantonio
were Respondent s employees at the time of the hearing
and neither testified

Lemay testified that from September 1985 to the
present charge nurses have had and performed the re
sponsibilities reflected in their written job description as
follows

Attends staff meetings

Attends 1nservices

Attends weekly team conference (Wednesday 9
am)

Consults with  RPT OTR Speech Dietary
Social Services and Activity Director as needed

Admits and discharges patients

Rounds with Doctors—assist with examination

Reviews all monthly physician orders and makes
appropriate corrections on Pharmacy update

Calls medication orders to Pharmacy

Prepared to cover shift if Medication Nurse not
available

Summanes weekly on L Il and L III monthly on
LE&W

Rounds on all patients every two hours

Assist in more complicated nursing procedures

Makes out all accident reports involving patients

Notifies Doctors and family immediately of any
accident involving patient

Staff assignments

Supervision and nstruction of staff

Staff evaluation of work performance

Monitor documentation—I & O's S/A restraints
positioning ambulation B/B training etc

Reports Log Book Daily Report

Give/recerve reports at change of shift

Overall responsibility of unit environment—pa
tient rooms tub rooms utility rooms linen closet
etc

Lemay further testified that Gould was the charge
nurse responsible for assigning the work load to her
people on that particular shift and that one of the rea
sons for discharging employee Matier on 18 September
was a refusal of a work assignment from Gould When
writing a memorandum on 18 September so reflecting
Lemay first referred to Gould as Matier s supervisor
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but then altered 1t to read charge nurse That the re
fusal of Gould s work assignment was given as a reason
for discharge illustrates that Respondent had delegated
authority to her to make such assignments and consid
ered they should be obeyed by employees In September
Respondent also issued an addendum to the job descrip
tion for senior nurses aide also referred to as team
leader which reads as follows in relevant part

A senior Nurse Aide or team leader must have a
certificate for nurses aide class and worked one year
as a nurse s aide They are chosen by Charge Nurse
and Director of Nurses Senior Nurses Aides will be
evaluated twice yearly by their immediate supervi
sor These evaluations are submitted to the D1
rector of Nurses who then makes the decision as to
whether each Senior Aide keeps her position or re
turns to status of experienced aide This will include
a cut 1n pay

A promotion to senior nurses aide 1s accompanted by a
wage increase A fair reading of the addendum indicates
the 1mmediate supervisor referred to 1s the charge
nurse This conclusion 1s consistent with the listing of
Staff evaluation of work performance as one of the re
sponsibilities of the charge nurse Respondents job de
scription for medication nurses set forth that they are to
communicate staff problems and recommendations to
charge nurse [ conclude that medication nurses are
members of the staff whose work performance 1s evaluat
ed by the charge nurse

In addition to the evidence of supervisory status flow
ing from company documents supplemented by Lemay s
tesimony Yoffee and nurses aides Sharon Mangini Joan
Perez and Deha Rodriguez credibly testified that their
respective charge nurses Gould and Fratantonio as
signed them work and scheduled their lunchbreaks and
coffeebreaks Respondents personnel manual which 1t
distributes to all employees clearly states Coffee breaks
are assigned by the employee s supervisor and must be
rotated so that the staff lounge 1s available to everyone
during coffee breaks and there 1s no break in patient
care Charge nurses thus do what Respondent considers
supervisor s work when they assign coffeebreaks and the
organization of the break sequence to comply with the
rotation requirement must requtire some reasonable modi
cum of mdependent judgment 1n deciding the timing of
each employees break There 1s no evidence of any
preset routine for determmmg to whom and when a
break should be given or if any need for the charge
nurse to consult with superiors before preparing the
break schedule

Finally Wilham A Dobson the president chief exec
utive and owner of Broad React Health Services Inc
of which 299 Lincoln Street Inc 1s a wholly owned sub
sidiary unequivocally testified Charge nurses are su
pervisors 4 I agree The charge nurses have the author
ity and are required to evaluate the performance of other
employees These evaluations have considerable weight
notably 1n the case of senior nurses aides who are evalu

* Official Record of Proceedings vol 2 n 132 L 9

ated twice yearly and whose retention of semor aide
status and pay depends in great part on the charge
nurse s evaluation There 1s no persuasive evidence that
the director of nurses rehes on anything other than the
evaluation 1 rendering a final decision of retention or
demotion The Board has held that the vesting of author
ity in charge nurses to evaluate employees and thereby
to reward and promote them ® or to effectively recom
mend their termimnation retention ® or placement on pro
bation? warrants a finding that they are statutory super
visors These holdings are apphcable to the instant case
where I find the charge nurses by their evaluations effec
tively recommend the treatment to be accorded employ
ees including retention of status and wages and demo
tion and loss of wages I therefore find and conclude
Charge Nurses Gould and Fratantonio were at all times
material to this proceeding supervisors of the Respond
ent within the meaning of Section 2(11) of the Act and
Respondent s agents within the meaning of Section 2(13)
of the Act This conclusion of supervisory and agency
status 1s further supported by credible evidence that Re
spondent has vested charge nurses with independent au
thority to supervise instruct and assign work to employ
ees and to choose with the director of nurses which
nurses aides will and which will not become senior
nurses aides at a higher wage The language of Respond
ent s September addendum on senior nurses aides strong
ly imphes that the charge nurse has an effective part in
determining on the basis of his or her independent judg
ment whether a nurses aide will secure sentor status and

pay

IV ALLEGED UNFAIR LABOR PRACTICES IN
VIOLATION OF SECTION 8(A)(4) (3) AND (1)

A Background and Context

Michael J Yoffee was employed by Respondent as a
nurses aide on 22 July 1985 & Yoffee was at the time and
has continued to be a paid organizer for the Union He
received pay from the Umon for his services throughout
the time he was working for and being paid by Respond
ent He obtained employment with Respondent for the
specific purpose of persuading employees to select the
Union as their collective bargaining representative To
this end he conducted meetings with employees at a Chi
nese restaurant on 1 August and at the union office n
Worcester on 22 August and 3 and 11 September It ap
pears that these meetings had from three to five of Re
spondent s employees who composed the union organiz
ing committee 1n attendance including Sharon Mangin
who attended all four meetings There 1s no evidence
Respondent was aware of these conferences In addition
to conducting the meetings Yoffee signed a union au
thorization card on 20 August and secured signed cards
from a number of Respondent s employees on dates rang

Albany Medical Ccnter Hosprral 273 NLRB 485 (1984)
& Pine Manor Nursing Ccnicr 270 NLRB 1008 (1984)
7 Wedgcwood Health Carc 267 NLRB 525 (1983)
# All dates are 1985 unless otherwise specified
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mng from 3 to 23 September Other such cards were pro
cured by employees and returned to Yoffee °

Sharon Mangini, who had solicited employees to sign
union authorization cards in Respondent s parking lot on
19 September, was discharged on 20 September

On 23 September, Yoffee met with Paul J Lemay ad
munstrator of the nursing home, told Lemay he was or
gamzing for the Umon, and asked Lemay to recognize
the Union as the employees representative Lemay re
fused Yoffee then resigned his employment with Re
spondent, but worked until 3 pm on 24 September
Lemay advised Kathryn Connors, vice president of
Broad Reach Health Services, of Yoffees visit That
same day Yoffee sent Respondent a letter stating the
Union s majority status and reiterating the Unions re
quest for recogmtion The parties stipulated the letter
was recetved on 24 September, and Lemay testified that
the mail arrives at his office about noon

On 24 September, the Union filed a petition with the
Board 1n Case 1-RC-18602 seeking a representation elec
tion among certain of Respondent s employees Respond
ent and the Union executed a Stipulation for Certifica
tion upon Consent Election on 11 October which was
approved by the Board s Regional Director on 17 Octo
ber Pursuant to the stipulation an election was held on
20 November in the patients dining room at Respond
ent s facility from 6 30 to 730 am and from 2 30 to 3 30
pm among the employees in an appropriate collective
bargaining unit who were employed during the payroll
pertod ending 12 October and on the day of the election
The appropriate collective bargaining unit 1s

All full time and regular part time nurses aides
housekeeping employees food service employees
maintenance employees laundry employees and
team leaders employed by the Employer at its 299
Lincoln Street Inc facihity in Worcester, Massa
chusetts excluding ail office clerical employees
Registered Nurses Licensed Practical Nurses pro
fessional employees temporary help agency em
ployees, guards and supervisors as defined in the
Act

The tally of ballots cast in the election shows 31 ballots
cast for the Union, 32 agamnst and 2 challenged The
challenged voters were Keith Carlson and Sharon Man
gim1 The Union filed timely objections to the election
The Board, in 1ts Order of 28 January 1986, adopted the
Regional Director s determination that Carlson was not
an ehgible voter, Mangini s ballot was therefore not de
termmative of the results of the election and a hearing
should be conducted on the Union s objections The ob
Jections thereafter came before me as part of this consoli
dated proceeding

Between petition and election Respondent 1ssued sev
eral warnings to Maria Aleman and Adelaida Mora, and

9 The cards are single purpose documents which apart from the spaces
provided for the signer s name address work status date and signature
contan only the following language I hereby authorize the Lincoln
Employees Union—Division of USWA to represent me in collective bar
gaiming at the top of the card and a statement at the bottom reading

This 1s not an application for membership

discharged them on 7 November After the election Re
spondent 1ssued warmings to Stella Lukasek a cook, in
December and again n January 1986, and discharged her
on 8 January 1986

B The Union s Majority Status

Respondent and the General Counsel agree there were
79 named employees in the appropriate unit on 23 and 24
September 1985 The General Counsel would also 1n
clude Michael Yoffee Respondent would exclude
Yoffee Sandra Bergeron Barbara Carpenter, Alberto
Gonzalez, Anna Webster, and Stella Lukasek would all
be included 1n the umt by Respondent, and excluded by
the General Counsel

Sandra Bergeron was hired on 23 September but did
not start to work until 301 pm on 24 September The
Board has held 1n other instances where the demand for
recognition succeeded the hire of an employee but pre
ceded the employee s actual start/work date that the em
ployee was not a member of the bargaining unit on the
demand date '© I therefore conclude that Bergeron was
not a member of the bargamning unit on 23 September
but became one on 24 September

On his own testimony Michael Yoffee had no desire
for or expectation of continued employment by Respond
ent after he had fulfilled his duty as a paid union organiz
er and launched an orgamizational campaign culminating
m a demand for recognition and a petition for election
His only reason for securing employment with Respond
ent was to organize for the Union from within the work
force In short his employment for Respondent was un
dertaken as an incident of his pnimary job as a union or
gamizer, was designed to end on the completion of his
union assignment and was therefore temporary Where
employment 1s solely for the purpose of union organizing
and temporary in nature the individual so employed
should not be included mn the bargaining umt even
though he or she otherwise enjoys the protection afford
ed employees by the Act !! I therefore agree with Re
spondent that Yoffee should be excluded from the unit
and the authorization card he signed should not be
counted toward the Union s majority status

Alberto Gonzalez was according to Respondents
timecards, an employee who worked 12 1/2 hours during
the pay period ending 21 September had no timecard for
the pay period ending 28 September, and was terminated
30 September His total employment was 4 hours on
Monday 16 September 4 hours on Tuesday, 17 Septem
ber and 4 1/2 hours on Friday, 20 September Respond
ent denominates him a maintenance employee No other
evidence concerming his employment status was prof
fered or adduced On this record I can only conclude
that Gonzalez was an hourly employee commencing 16
September and was terminated 30 September There 1s

10 Western Drug 231 NLRB 890 891 (1977) enf demed on other
grounds 600 F 2d 1324 (9th Cir 1979) WCAR Inc 203 NLRB 1235
1243 (1973) Mawdsville Coal Co 257 NLRB 1106 1109 fn 4 (1981) Mag
nestum Casting Co 250 NLRB 692 705 (1980) enfd 668 F 2d 13 19 (lst
Cir 1981)

11 Dee Knitting Mills 214 NLRB 1041 (1974) Anthony Forest Products
Co 231 NLRB 976 977 (1977) Oak Apparel 218 NLRB 701 (1975)
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no evidence regarding what his job was other than Re
spondent s listing him as a maintenance employee on the
roster of unit employees prepared by Respondent and
placed in evidence as General Counsels Exhibit 2 by
agreement of the parties, but reserving their respective
positions on certain listed employees, among them Gon
zalez Similarly, there 1s no reason shown for his appar
ent faillure to work between 20 September and his 30
September termination There are many possibilities, e g,
layoff, sickness or injury, or casual employment, any of
which, if established, would clanfy his status, but none
have been shown to be the case All we really have here
18 evidence that Gonzalez was an employee for a time
There 1s no evidence he ceased to be an employee until
30 September Respondent calls im a maintenance em
ployee Maintenance employees are specifically included
mn the stipulated unit Although the quantity and quality
of the evidence with respect to Gonzalez leaves much to
be desired, 1t 1s sufficient, I believe, to constitute a prima
facie case for the proposition that Gonzalez was a
member of the bargaining umt on 23 and 24 September
The General Counsel contends Gonzalez was not but
offers no persuasive evidence to rebut the prima facie
case for umt inclusion Accordingly, I find that Gonzalez
was a unit member on 23 and 24 September

Section 2(11) defines a supervisor as one who has au
thority to hire, transfer, suspend, lay off, recall, pro
mote, discharge, assign, reward or discipline other em
ployees, or responsibly to direct them or to adjust their
grievances, or effectively to recommend such action if
in connection with the foregoing the exercise of such author
ity 1s not of a merely routine or clerical nature but requires
the use of independent judgment '2 The burden of prov
ing supervisory status rests on the party asserting that
such status exists 13 The General Counsel has not met
that burden with respect to Stella Lukasek Barbara Car
penter, Anna Webster, or Joanne Kerswell No one con
tends Kerswell was in the umit on 23 or 24 September,
but the General Counsel alleges that she as well as the
other three cooks, was a statutory supervisor at relevant
times

Respondent s job description for cooks reads as fol
lows

DUTIES AND RESPONSIBILITIES

1 Must prepare breakfast and dinner meals

2 Carry out suggested standards in patients meal
service

3 Enforce and carry out proper samtation 1n the
kitchen at all times, and report samitation problems
to the food service supervisor

4 Store and correctly labor all leftovers and
fresh foods to be refrigerated

5 Clean stove and other preparation areas after
each meal

6 Check menu ahead to make sure leftovers are
used whenever possible

7 Check refrigerators to be sure leftovers are
used whenever possible

12 Emphasis added
13 Bowne of Houston 280 NLRB 1222 1223 (1986)

8 Tramn any new employee hired to cook in the
proper techmique of preparing food and using equip
ment

9 Report any menu or personnel problems to the
food service supervisor

The cooks have no authority to hire, transfer, lay off
recall promote, discharge, or adjust employee griev
ances or effectively recommend such action At issue 15
whether they can suspend, assign discipline, or responsi
bly direct other employees or effectvely recommend
such action, all on the basis of their independent judg
ment There 1s nothing 1n their job description indicating
they have such authority The job description for the di
etary aides who work with the cook on each shift does,
however, show the aides 1mmediate supervisor to be the
food service supervisor or 1n his or her absence, the
cook On the other hand the written defined job duties
for a dietary aide on the 7 am to 330 pm shift sets
forth, among other duties irrelevant to the issue of the
cook s status that the aide 1s to check with the food
service supervisor at shift s end and then go home The
only mention of the cook tn this document 1s that the
aide at 11 am, 1s to help the cook remove plates from
heaters and stack them beside the steamtable

During the month of September Barbara Carpenter
conducted the orientation of new employees Rigney and
Madore On the form entitled Check List for Orientation
for each of these employees, Carpenter 1s shown at the
top as the Instructor, and signed the forms n the space
entitled Supervisor The only other signature space 1s
for the employee The form reflects that the orientation
covers routine familarization with Respondents oper
ation facilities and general rules There 1s no evidence
the employees were told Carpenter was a supervisor It
1s well settled that the mere denomination of an employ
ee as a supervisor” does not make him or her a statuto
ry supervisor,!* and the evidence does not show that
this orientation function was either regular or frequent
Without more, all that can be deduced from this activity
of Carpenter was that she routinely instructed some em
ployees regarding the items listed on the form This con
duct fits none of the criteria determinative of supervisory
status, and certainly does not involve the use of inde
pendent judgment Moreover Paul J Lemay Respond
ent s administrator, credibly testified that orientation of
new employees may be conducted by any longtime em
ployee not necessarily a supervisor

Relying on Lukasek s testimony, the General Counsel
points out that she recommended employees for raises
and they later got them There 1s however no other ev1
dence indicating that her recommendation was rehed on
in granting the raises Accordingly I cannot and do not
find that her recommendations were effective recom
mendations ’ of the type contemplated in Section 2(11) of
the Act

14 Bowne of Houston supra Marukyo USA Inc 268 NLRB 1102
(1984) Columbia Eng s Inter: / 249 NLRB 1023 (1980) Simular
ly the mere fact that Assistant Adminstrator Rizzo referred to Lukasek
as a cook supervisor at an unemployment hearing after her discharge
does not of 1itself make her a supervisor
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The cook on each shift works with two or three die
tary aades When the food service supervisor 1s on the
Job 1t 1s hughly unlikely that the cook performs any su
pervisory functions because the presence of two supervi
sors for two or three employees presents an obviously
unrealistic ratio It 1s what happens when the food serv
1ce supervisor 1s not working that must be considered
Mark Stanikmas was the food service supervisor during
the events before me He did not work on weekends or
from 5to 7am or 9 am during the workweek, and was
not always 1n the kitchen at other times In his absence,
the cook on duty was 1n charge of the kitchen Stanik
mas testified that the cook on the night shift told the die
tary aides every evening what job each would do that
shift The dietary aides on the 7 am to 330 pm shift
had specific duties to perform n accordance with the
following schedule, and 1t 1s probable the other shifts had
similar schedules

DEFINED JOB DUTIES

7 AM—3 30 PM DIETARY AIDE

7 00 Serve Breakfast

7 45 Clean and put away breakfast pots and pans

8 15 Scrape dishes and work Dirty Side” of
dishwasher

9 30 Take trash out and reline trash containers

9 45 Sweep the entire floor

10 00 Mop up any spills on the kitchen floor

10 15 Coffee break

10 30 Bag roll and butter

11 00 Help cook remove plates from heaters and
stack beside steamtable

11 15 Serve Lunch

11 50 Wipe down service line

12 00 Lunch break

12 30 Work Darty Side of dishwasher

1 00 Catch and help scrape dishes

Set up trays with placemats and napkins

1 30 Take trash out and reline trash containers

1 45 Sweep and mop entire floor

2 45 Place plate covers on the food trucks

3 00 Check cleaning list for da ly assignment

3 30 Check with Food Service Supervisor and go
home

**** Changes may be made as needed ****

Exactly what variation 1n these scheduled duttes might
be affected by the cooks job assignments 1s not clear,
but that the cook 1s 1n the absence of the food service
supervisor, in complete charge of the kitchen and does
make work assignments to the dietary aides at the begin
mng of the shift, and change those assignments during
the shift as the need arises 1s apparent from the testimo
ny of Lemay Stantkmas, Lukasek, and Keith Carlson, a
former dietary aide According to Stanikmas all cooks
had equal authonty Lemay testified that all cooks had
the same duties

According to Lemay the cook has no authority to dis
cipline when the food services supervisor 1s on the prem
1ses but 1n the absence of the food services supervisor
has the nght to send a disruptive employee home until

that employee can meet with the food services supervi
sor for proper handling of discipline In the case of being
late to work or taking too long a break the cook, says
Lemay, lets the offending employee work but notifies
the food services supervisor Director of Food Services
Norman Landry’s testimony supports that of Lemay as
does that of Assistant Administrator Joseph Rizzo Stan
tkmas testified, and Lukasek agrees that he gave the
cooks 1nstruction to 1ssue warnings to employees if a
problem arose 1n his absence, and he would decide on his
return whether to place the warning in the employee s
personnel file Lukasek credibly testified that Stamikmas
mnstructed her in mud September to discipline dietary
aides Mora and Aleman, and to call him on the phone 1f
she could not handle 1t She also reports that, in October
and November he told her to call him on the phore if a
problem with employees arose and then write the inci
dent down for his review on the following Monday
when he would take any necessary action He also told
her that if she did not want to write a report on the inct
dent she should tell them to punch out and go home

In accord with Stanikmas nstruction, and after calling
him at home, Joanne Kerswell, a cook, prepared a first
warning notice listing absence, conduct, attitude, lack of
courtesy, and lack of cooperation for employee Chris
Evers on 28 December She wrote the following on the
warning notice

Suspension untill [sic] conference with FSS i
regards to not calling 1n on 12/28/85 Lack of co
operation poor attitude when we called him at his
home Feel that his other job means more to him
Chris does not seem to know the responsibilitys
[sic] that he took when he accepted employment 1n
a health care facility

It 1s the responsibility of a cook to try to contact
someone to come to work 1f not enough people show up
This 1s not something that frequently occurs but did n
this instance The conduct of Kerswell i preparing the
warning suspending Evers and calling Stamikmas ac
cords with the instructions that Lukasek acknowledges
she and other cooks received from Stanikmas

Reviewing the evidence regarding the status of cooks,
I first note that the ratio of supervisors to empioyees 1s
probative, but not 1n itself determinative of supervisory
status, or lack of 1t 15 Second the orientation of new em
ployees has not been shown to be a solely supervisory
function, and plamly nvolves no use of independent
judgment by the individual conducting the orientation
Third, there 15 no evidence that other than a higher
wage the cook receives any benefits not available to
rank and file employees

Regarding assignment and reassignment of dietary
aides during the work shift their worktime 1s closely
scheduled, almost to the minute Any deviation there
from 1s I am convinced, dictated by the need to perform
a particular duty necessary to the preparation of the
menu for that shift at a particular time There 1s no evi
dence that the dietary aides were required to perform

'S Washington Post Co 254 NLRB 168 193 (1981)
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any duties other than those outlined in therr work de
scription The cook s responsibilities are to see that the
menu 1s properly and timely prepared and that other rou
tine duties 1n the kitchen are properly carried out There
18 no showimng the cook has any discretion to vary the
prescribed menu for patients or to add to or detract from
the duties of the dietary aides All the cook does 1s move
the aides from one task to another as the work requires
at any particular time The work needed determines the
assignment The dietary aides are famihiar with their reg
ular duties and require neirther instruction nor close su
pervision while performing them That the cook may
have them either alter the order in which they perform
them, or add additional duties necessary to successful
completion of the overall mission of the kitchen only 1n
dicates that the cook essentially functions as a lead
person charged with seemng the necessary work deter
mined by the preset menu and standing work nstructions
1s timely and efficiently done This does not constitute
the responsible direction or assignment of employees
using independent judgment 1€

Turning to the cook’s duty of preparing reports of
poor work performance and disruptive conduct, and, 1f
necessary, sending an employee home, there 1s no signifi
cant element of independent judgment involved The
cooks were acting 1n conformity with Stanikmas specific
mstructions Lukasek received a warning for not writing
up employee misconduct A clearer demonstration of
lack of discretion 1s difficult to imagine !? The authority
to decide what, iIf any, discipline 1s necessary resides in
Stanikmas

Every action that the evidence shows the cooks were
required to take relative to observing and writing up n
cidents and even, 1n the case of Evers, suspending em
ployees was routine complhiance with express nstructions
from Stanikmas and allowed the cooks httle discretion
ary leeway That a cook may have elected to 1gnore cer
tamn offenses that the instructions would require her to
record simply means that the cook refused to follow su
pervisory orders and therefore became herself!® a candi
date for discipline

After considering and reconsidering all the relevant
evidence I am persuaded that the cooks have none of
the authorities enumerated 1in Section 2(11) of the Act
and are therefore not statutory supervisors Accordingly
I agree with Respondent and find that Stella Lukasek,
Barbara Carpenter and Anna Webster were members of
the appropriate unit on 23 and 24 September

Adding Alberto Gonzalez Barbara Carpenter, Stella
Lukasek and Anna Webster to the 79 employees the par
ties have agreed on there were 83 employees in the bar
gaming unit on 23 September, and there were 84 on 24
September when Sandra Bergeron became a umt
member The General Counsel entered 42 signed authori
zation cards 1nto evidence Respondent specifically chal
lenges the cards bearing the names of Demse Gauvin,

16 See eg Plessey Materials Corp 263 NLRB 1392 1395-1396 (1982)
Big T Food Store 200 NLRB 409 412 (1972) Bowne of Houston supra

17 Whether the warning was discriminatonily 1ssued as the complaint
alleges has no effect on the obvious fact that the warning for not follow
ing Stamkmas nstructions 1s evidence of no discretion

18 All Respondent s cooks are female

Michael O Connor Catherine Flaherty, Sara Flores, and
Elba Herrera With respect to Flaherty, Gauvin, and
O Connor, Respondent contends that their cards are 1n
valid authorizations because the solicitor Steven Fla
herty, testified that he advised these three card signers
that the purpose was to help Michael Yoffee get an elec
tion The testimony of Steven Flaherty relied on by Re
spondent reads as follows

MR HAYes Okay Did she [Gauvin] sign that in
your presence?

THE WITNESS No, she did not

MR HAYEs But, she returned 1t directly to you?

THE WITNESS Yes she did

MR HAaYEs Had you asked her to sign the card?

THE WITNESS I had mformed her to fill it out
and return 1t to me

MR HAYEs In that context did you ask her to
sign 1t?

THE WITNESS

MR Hayves Did you say anything to her about
an election?

THE WITNESS I just told her that was what Mike
had to know to get—you know, to see if 1t was
worth his efforts to get a union into Lincoln

MR HAYEs Mike being?

THE WITNESS Mike Yoffee

MR HAYES And what did you say, if anything,
to your wife when you gave her the card?

THE WITNESS More or less the same thing I had
met this guy at Lincoln—meaning Mike Yoffee, and
that he was interested 1n starting a unton at Lincoln
Nursing Home

MR HAYES And, Mike O Connor

THE WITNESS The same thing

Q [By Mr Gnffin] And when you gave the
cards to each individual—General Counsels 16
through 18 what did you say to each and everyone
of them?

A Well I told them that it was Mike Yoffee s in
terest to get a union 1n, and that if they had any real
questions to ask they had to talk to Mr Yoffee

Q In any of your conversations with any of
these individuals did you use the term election?

A Yes I told them that this would help Mike
Yoffee to get an election 1n to Lincoln It would
show him that there was an interest of—you know
enough nterest of getting—you know an election

gong

Flaherty later testified in relevant part as follows

Q [Mr Yoffee] Steve, what did you exactly say
when you gave Cathy Flaherty the card?

A I told her that I met you and that you were
looking to see if 1t was worth your efforts to get a
union nto the nursing home and that if she wanted
a union there that she would have to sign the card
and give 1t back to me
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Q Now then—we are only talking about when
you asked Cathy Flaherty to sign a card Okay?

A Yes

Q That 1s what we are talking about Did you
say are you sure that you said anything about an
election when you asked Cathy Flaherty to sign a
card?

A 1 dont really recall about saymng—you now,
about the election I—you know, I might have

Q You say you do not recall—

A ButIdont—

Q You do not recall—

A But I dont—

Q You do not recall—

JUDGE WOLFE Wait a minute now Let him
fimish

MR YOFFEE I am sorry

A (Witness, resuming) No, I just dont recall
saying anything about an election It was—you
know, I was telling people to see if he—you know,
if 1t was worth your efforts to see—you know, to
get a unton 1nto Lincoln, and if they would support
a union, sign a card

Denise Brown (nee Gauvin) testified that she signed a
card to join the union on 16 September after reading 1t,
and that Flaherty said nothing to her about an election
but just asked 1f she was interested in the Umon Accord
ing to Michael O Connor, he signed an authorization
card at Steven Flaherty’s request on 12 September and
Flaherty just talked about better pay you know pay
for your uniforms and stuff like that it benefits every
body and Flaherty said nothing about an election

The applicable rule 1s set forth mn NLRB v Gissel
Packing Co 395 US 575 (1969), and 1s briefly summa
rized at pages 606 and 607 as follows

[W]e think 1t sufficient to point out that employees
should be bound by the clear language of what they
sign unless that language 1s deliberately and clearly
canceled by a umion adherent with words calculated
to direct the signer to disregard and forget the lan
guage above his signature There 1s nothing incon
sistent in handing an employee a card that says the
signer authorizes the union to represent him and
then telling him that the card will probably be used
first to get an election We cannot agree

that employees as a rule are too unsophisticated to
be bound by what they sign unless expressly told
that their act of signing represents something else

The Board has pointed out with the approval of the
Supreme Court 1n Gissel 19 that the controlling factor in
cases such as the one before me 1s whether or not the
totality of circumstances surrounding the card solicita
tion 1s such as to add up to an assurance to the card
signer that his card will be used for no purpose other
than to help get an election’ 20 The cards signed by

19 Gussel supra at 607
20 few Strauss & Co 172 NLRB 732 733 at fn 7 (1968)

these three employees are unambiguous authorizations
for the Union to represent them The major question
raised 1s whether Flaherty uttered the magic word elec
fion, and in what context he did if he did His testimony
1s somewhat confused and contradictory on the point,
caused 1n part, I believe, by the fact three different law
yers interrogated him about 1t I got the distinct impres
sion that Flaherty was honestly confused about whether
he had said anything about an election There was no n
dication 1n his manner that he was trying to conceal or
fabricate facts Brown (Gauvin) and O Connor testified
Flaherty said nothing to them about an election when he
solicited them to sign union authorization cards Both
were believable witnesses and are credited Brown says
she signed to join the Umon, and O Connor says he
signed for better pay and benefits Both intended to and
did authorize the Union to represent them The evidence
will not support a conclusion that these three card sign
ers were directly or indirectly advised the cards would
only be used to secure an election or did not mean the
signer was authorizing the Union to represent him or
her The three signed single purpose authorization cards
are free from ambiguity and even iIf Flaherty did tell the
signers that 1t would help Yoffee get an election in at
Lincoln, this 1s not a ground for invalidating the cards
J P Stevens & Co 244 NLRB 407 441 (1979) The
cards are valid designations of the Union as the signers
collective bargaining representative and should and will
be counted mn determining whether the Union attained a
majority on 23 and/or 24 September

Respondent challenges the validity of the cards of
Sara Flores and Elba Herrera Both are Spanish speaking
employees In the case of Flores Respondent asserts the
card bearing her name 1s mvalid because the signature
has not been authenticated Flores delivered the complet
ed card to Yoffee but he did not see her fill it out or
sign 1t In the absence of any evidence the signature 1s
not that of Flores or 1s a forgery or that Yoffee s recital
of how when, and from whom he received the card 1s
false I find the card has been properly authenticated and
should be counted Photo Drive Up, 267 NLRB 329 363
(1983) J P Stevens & Co 247 NLRB 420 490 (1980)

Regarding Herrera s card Respondent argues

Nor 1s the card of Elba Herrera valid 1t appear
ing that Elba Herrera does not understand English
and there bemng no testimony except of a hearsay
nature demonstrating that the employee understood
the meaning of the card Maximum Precision Metal
Products, 236 NLRB [1417] (1978) In additton Re
spondent was unable to test the validity of this card
because Elba Herreras daughter, the only person
mvolved with this solicitation who read and spoke
Spamsh did not testify While the card may be ad
mussable as a document Mr Yoffee received 1t 1s
not lawfully authenticated J P Stevens & Co 244
NLRB [407] (1979)

Yoffee gave uncontroverted testimony, which I credit
that he gave Elba Herrera a typed Spanish translation of
a union leaflet with authorization card attached which
(1) listed benefits to be gamed by forming a union and
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(2) solicited the reader to sign a umon authorization
card Moreover Herreras daughter, Marna, acted as
translator 1n reading the leaflet to her in Spamish, trans
lating the card for her conveying Yoffee s message that
the reason Elba Herrera was being asked to sign a card
was to have a union at the nursing home, and n relaying
Elba Herrera s reply to Yoffee that she understood why
she was signing the card She signed the card and re
turned 1t to Yoffee on 10 September The General Coun
sel has shown that Elba Herrera signed a card designat
ing the Umion as her collective bargaining representative
On 1ts face 1t appears valid Respondent adduced no ev
dence that Elba Herrera was misled or did not under
stand what she was signing Respondent s contention that
the testimony showing Elba Herrera understood what
the card meant 1s hearsay has little weight because the
Board has the discretion to entertain hearsay 2! and 1t 1s
settled law that unobjected to hearsay 1s admissible and
has probative value 22 The evidence preponderates n
favor of a conclusion that Elba Herrera signed an au
thorization card on 10 September with knowledge that
by so doing she was authorizing the Union to be her col
lective bargaining representative I therefore find the
card 1s a valid designation of the Union as her represent
ative

The remainder of the signed authorization cards were
authenticated either by the testimony of the person sign
ing or credible testimony of other witnesses who saw the
cards being signed and/or received the signed card from
the signer These and the cards of Demise Gauvin Mi
chael O Connor, Catherine Flaherty Sara Flores and
Elba Herrera total 42, all signed on or before 23 Septem
ber A majority of the 83 unit employees on 23 Septem
ber had therefore signed valid authorization cards for the
Union by that date and the Union enjoyed majority
status until Bergeron started to work on 24 September
Accordingly, I conclude and find that Yoffees request,
on behalf of the Union for recognition on 23 September
was supported by a majority of the unit employees 1 fur
ther conclude and find that the written request for rec
ogmtion received by Respondent at about noon on 24
September was supported by the same majority mnasmuch
as Bergeron did not start to work and therefore become
a unit member until 301 pm on 24 September

C Knowledge of Union Activity

The General Counsel offers the testimony of employ
ees Joan Perez Steven Flaherty and Keith Carlson as
evidence that Respondent knew of the umion activity
prior to the 1ssuance of the no access rule Perez testified
that during the week before the discharge of Sharon
Mangint on 20 September she was talking to Charge
Nurse Norma Gould about the Union and Gould said
she had heard it was trying to get in Gould then asked
Perez 1f she had anything to do with 1t After first deny
ing she did Perez said she had Gould advised her that
she had been told a couple of girls were involved and
that Gould knew Yoffee was the head of it Gould did

21 RJIR Communications 248 NLRB 920 921 (1980)
22 NLRB v Operating Engineers Local 12 413 F 2d 705 707 (9th Cir
1969) AlvinJ Bart & Co 236 NLRB 242 (1978)

not testify Inasmuch as I detected nothing questionable
mn her demeanor and her testimony is uncontroverted
Perez 15 credited on this conversation Perez admission
of mvolvement coupled with Goulds knowledge that
Sharon Mangimm was Perez roommate supports a suspt
cion that Mangini was one of the couple of girls re
ferred to by Gould That Respondent believed Perez and
Mangim1 would likely be together in endeavors either
commenced 1s evident from Connors testimony below
According to Flaherty, he heard Brenda Matier tell
Gould before Matiers employment terminated on 18
September that she did not have to be harassed because
she knew nothing about a union Gould made no reply
Flaherty s uncontroverted testimony 1s credited 23
Carlson testified that a day or two after an 11 Septem
ber union meeting he was present when Mark Stanikmas,
the food service supervisor told Stella Lukasek the
Union was trymng to get in and that would be bad news
for them Lukasek made no response Stanikmas then
asked Carlson if he knew anything about the Union, and
commented he must know something Carison replied he
knew nothing Lukasek did not testify regarding this
conversation although testifying at length on other mat
ters Stanikmas version 1s that after Lemay sent letters to
the employees advising the Union was trying to orga
nize he talked to Lukasek and Carlson The conversa
tion began with Lukasek asking his opmmion He replied
that he was not for the Union but it was not his deci
sion He then asked Carlson if he had recetved his letter
Carlson said he had To which Stanikmas commented
that he had just heard 1t2¢ had been gomg on for
months, and asked if anybody knew what was going on
Both said they did not Stanikmas explamns that this con
versation took place just after Norman Landry had told
him why Maria Aleman and Adelaida Mora could not
receive a raise and just after Respondents counsel ad
vised a department head meeting that the campaign had
been gomg on for months There 1s no company htera
ture related to the umion campaign before Yoffees
demand and Respondent decided not to give Aleman
and Mora a raise a day or two after 23 September when
Yoffee made his oral demand for recognition Stantkmas
1s therefore asserting that the conversation with Carlson
and Lukasek occurred on or about 24 or 25 September
The mere fact that Respondent attorney may have
opmned after Yoffees demand that the campaign had
been going on for months without more impresses me
as no more than speculation and does not establish
knowledge by the Respondent of the campaign prior to
Yoffee s recognition demand There was little to choose
between the testtmonial demeanor of Carlson and Stanik
mas on the matter The evidence relating to the time of
the mcident does not preponderate in the General Coun
sels favor and therefore does not show employer
knowledge of union activity prior to 23 September

23 Respondent s motion to strike Flaherty s testmony as hearsay 1s
demed Flaherty testified to what he heard and 1t has probative weight
because Matier s statement at the least alerted Gould to the possibility of
a union presence

24 ] construe 1t to mean the Union s organizing efforts
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The General Counsel s suggestion that Yoffee s union
meetings prounion discussions and card solicitation at
the facihty while he was on duty, as well as his off duty
visits to the premuses to talk to employees about the
Union constituted conduct that Respondent should have
been aware of 1s not impressive even though Gould s
characterization of Yoffee as the head of it shows Re
spondent was in fact aware of Yoffee s conduct

The testimony of Kathryn Connors, Respondent s vice
president, that she called Dobson at Chatham Massachu
setts, on 23 September when Lemay told her of Yoffees
recognition demand is not credited When telephone
company records showed no calls from the nursing home
to Chatham on 23 September Respondent recalled Con
nors as a witness She then again insisted that she called
Dobson that day but then testified that she really could
not say that she possibly knew where he was on 23 Sep
tember and that he possibly could have been in Westfield
or Worcester that day On cross exammation, Connors
testified that she could not say whether she called Chat
ham that day but probably might have and now does
not recall if she earher testified she had called Chatham
She adds that she 1s really not concerned where she
called on 23 September The fluctuations i testimony
after her first and certain relation of a call to Dobson at
Chatham on 23 September were so evasive and contrary
to her earlier testimony that her entire testimony on the
matter 1s incredible and will not support a finding that
Connors first became aware of the Union s presence on
23 September On the other hand, this testimony does
not show she was aware of the Union prior to that date
In short her affirmative testimony 1s not credited but
the infirmities 1n the testimony raise only a suspicion of
prior knowledge

Respondent s reasons for the discharge of Sharon
Mangim on 20 September which 1s discussed 1n greater
detail later in this decision are pretexts The discharge
occurred the day after she solicited support for the
Union in Respondent s parking lot within the sight of
Lemay and Director of Nursing Chris Zorn Respondent
has not shown Mangimm1 would have been discharged 1n
the absence of union activity Respondent clearly op
poses umonization of its employees The strength of that
opposition 1s revealed 1n Connors remark 1n response to
a question posed at an employee dinner on 19 November
about why Respondent did not bargain with the Union
that she did not negotiate with skunks These facts gtve
rise to a reasonable inference that Respondent on 19 Sep
tember knew of Mangini s union activity 25 This infer
ence plus the credible testimony of Perez and Flaherty
showing that Respondent s supervisor and agent Gould
knew of union activity prior to 20 September and at least
as early as 18 September warrants a finding that Re
spondent knew on 18 September that there was employ
ee union activity afoot

D Allegations of Interference Restraint and Coercion

The complamnt with 1ts abundant amendments alleges
many violations of the Act An examination of the alle
gations 1n the light of the credible evidence adduced re

25 Compare Yaohan of California 280 NLRB 268 (1986)

veals a generous mixture of valid and invalid conten
tions The General Counsel generally contends there 1s a
grand pattern to Respondents conduct Perhaps so but
to discern what 1if any pattern exists one must first deter
mine which allegation 1s valid and which 1s not Accord
ingly what follows 1s an effort to sort out the melange
presented by the complaint 1n a manner consistent with
the evidence relating to each allegation

1 The no solicitation rule

The following rule appears in Respondent s personnel
manual which 1s distributed to employees The rule has
been 1 effect since March 1985 and was still in effect
during the hearing 1n 1986

Solicitations of any kind or the sale or distribution
of matenal, etc other than spealfically approved by
the institution 1s prohibited

The General Counsel and Respondent agree and I
find the rule 1s too broad and presumptively invahd be
cause 1t 18 an absolute prombition of employee solicita
tion and/or distribution at all times and places 26 Re
spondent argues however, that the defect in the rule was
cured by the following question and answer m a docu
ment distributed by the Respondent to all employees
during the Union s orgamzational campaign

Q What is the Lincoln policy on Union actinity and
discussion at the Home?

A The Company encourages discussion among em
ployees whether staff or administration, on these
matters Such discussion should be avoided while
on duty unless okayed by a licensed nurse or super
visor At times when you are on break in a normal
break area you are of course free to do as you wish
n this regard

I do not agree with Respondent that this handout
clanfied the rule in the manual It does not disavow the
manual rule nor does it 1n any way modify or refer to
the rules prohibition of distribution As the General
Counsel pomnts out all the distributed question and
answer does 1s create an ambiguity which must be re
solved against its creator 27

Contrary to Respondent East Bay Newspapers?® 1s not
applicable In that case the employer constructed a rule
presumptively lawful under Essex International 2° which
became unlawful when the Board adopted a new stand
ard in TR W 3° East Bay then posted a new rule mn
accord with TR W The old rule was presumptively
valid when promulgated and the employer promptly
clanified 1ts rule to comport with the new standard in
TR W Respondent before me neither promulgated a
new rule nor unambiguously clarified 1ts existing rule

26 Mesa Vista Hospital 280 NLRB 298 (1986) Our Way Inc 268
NLRB 394 (1983)

27See eg J C Penney Co 266 NLRB 1223 (1983) and cases cited

28263 NLRB 566 (1982)

29211 NLRB 749 (1974)

30 TR W Bearings Dwision 257 NLRB 442 (1981)
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which continued 1n the personnel manual with at least
the time of hearing

The presumption of invalidity has not been rebutted
The maintenance of the rule on and after 24 March 1985
interfered with restrained, and coerced employees in the
exercise of the rights guaranteed them in Section 7 of the
Act and violated Section 8(a)(1) of the Act 31

2 The no access rule

Respondent implemented the following rule on 20 Sep
tember and on that date posted 1t on an employee bulle
tin board and attached a copy to all employee timecards

IN ORDER TO PREVENT DISRUPTIONS
IN THE OPERATION OF THE NURSING
HOME, INTERFERENCE WITH RESIDENT
CARE, AND INCONVENIENCE TO OUR
RESIDENTS THE FOLLOWING RULE AP
PLIES TO VISITING DURING NON SCHED
ULED WORKING HOURS

LINCOLN NURSING HOME DISCOUR
AGES THE USE OF ITS PREMISES DURING
NON SCHEDULED WORK HOURS ANY EM
PLOYEE FOUND ON THE PREMISES
DURING HIS/HER NON SCHEDULED WORK
TIME SHALL BE CAUSE FOR IMMEDIATE
TERMINATION OF HIS/HER EMPLOY
MENT

The complaint alleges the rule was promulgated and
thereafter maintained in order to discourage umion and
protected concerted activity by Respondent s employees
Respondent contends that the rule i1s lawful under GTE
Lenkurt 32 and Trt County Medical Center 33 and 1s at
worst a de minimis matter requiring no remedy

The Board in Continental Bus Systems 3% expressed the
applicable rule of law n the following terms

In order to effectuate the policies of the Act a no
access rule 1s valid only 1f 1t (1) limits access solely
with respect to the interior of the plant and other
working areas (2) 1s clearly disseminated to all em
ployees and (3) apples to off duty employees seek
ing access to the plant for any purpose and not just
to those employees engaging tn umon activity
Except when justified by business reasons, a rule
which denies off duty employees entry to parking
lots, gates and other nonworking areas will be
found 1nvalid

Respondent argues that 1its rule obviously does not
apply to non patient areas such as the parking lot but
applies to patient care areas It 1s true that reading the
second paragraph in context of the first as one must,35
can result 1n a reasonable conclusion that the references
to disruption 1n the facility s operation interference with
resident care, and inconvenience to residents implies that

31J C Penney Co supra

32 204 NLRB 921 (1973)

33222 NLRB 1089 (1976)

34 229 NLRB 1262 (1977)

35 Arch Beverage Corp 140 NLRB 1385 (1963)

the rule 1s intended to bar visits within the home, not its
surrounding premises On the other hand one could
equally reasonably conclude that exclusion from the
premises refers to the parking lot and other nonresident
care areas within and without the building including for
mstance the public coffeeshop Where two reasonable 1n
terpretations may be drawn from the same document an
ambiguity obviously exists As above noted ambiguities
are resolved against the promulgator of such a rule The
rule 1s invalid and violative of Section 8(a)(1) of the Act
because 1t does not clearly imit access solely to patient
care or other working areas as Respondent claims

Respondent denies the promulgation of the rule was
unlawfully mot vated, and affirmatively asserts 1t had no
knowledge of union activity on 20 September Neither
the demal nor the affirmative assertion 1s supported by
the evidence The organizational campaign had been
going on for about 2 months when the rule 1ssued There
was no prior no access rule The Board has held that an
employer change of policy comciding with employee
union activity warrants an inference of discriminatory
motivation 3¢ Knowledge of union activity prior to the
1ssuance of the rule has been found, and the reasons ad
vanced for the rule are not convincing

Respondent contends that the no access rule was im
plemented because patients complained that two employ
ees, one of them an off duty employee of Medical Re
sources, were kissing 1n the facility, and boyfriends con
gregated 1n the coffeeshop waiting to take employees
home when therr shift ended Juhe Stowell former per
sonnel coordmnator for Medical Resources which fur
mishes temporary nurses and nurses aides to nursing
homes, testified that on or about 7 July she received a
call from Chris Zorn who told her that Medical Re
source employees Polasack and Shannon were hanging
around together and kissing during working hours
Zorn asked that they not be scheduled on the same shift
In early August Zorn called and advised Stowell that
even though not on the same shift Polasack was now
coming in and visiting Shannon during his shift Stowell
talked to Polasack about the matter Polasack left Med:
cal Resources employment on 12 August Zorn next
called Stowell on 20 or 21 September and advised that
22 September would be Shannons last day to work at
Respondent s nursing home because he was making ad
vances to Sharon Army Shannon was not again referred
to Respondent for work There were no other com
plaints from Zorn or other Respondent officials Stowell
appeared to be a neutral witness with no particular inter
est in the outcome She was straightforward and believ
able and impressed me as a confident and honest witness
testifying truthfully to the best of her recollection Her
testimony 1s credited

Zorn s expressed concerns had nothing to do with Re
spondent s employees except to the extent Shannon may
have bothered nurses aide Army at her work Lemay
confirms that he had no reports prior to 20 September
that Respondent s employees were entering the facility
on off duty time that led to the no access rule He relates

36 Hudson Oxygen Therapy Sales Co 264 NLRB 61 72 (1982)
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that Zorn told him on Tuesday or Wednesday before 20
September that some boyfriends had been waiting in the
coffeeshop to take their girlfriends home and that this
had been going on for a long time According to Lemay,
the kissing incident and the practice of waiting for girl
friends in the coffeeshop, which he first learned of a
couple of days before 20 September, caused him to
decide to have a no access rule

According to Kathryn Connors Respondents vice
president, Respondent s prestdent Dobson instructed her
a week or two prior to 20 September to have a no access
rule prepared She then, also a week or two before its
publication, imstructed Lemay to do 1t Connors further
avers reasons for the rule were nonemployee boyfriends
waiting for thetr girlfriends who were pool employees
provided by temporary employee suppliers and employ
ees coming into the public coffeeshop during their off
hours

I agree with the General Counsel that the rule does
not remedy the problems Respondent refers to The kiss
mg by Shannon and Polasack, the conduct of Shannon
toward Army, boyfriends waiting to take their girlfriends
home, all involve nonemployees with the exception that
some of the girlfriends being picked up may have been
Respondent s employees Those being picked up clearly
were leaving work and therefore not in violation of the
rule In short, Respondent s employees were guilty of no
conduct so far as this record shows warranting the rule,
and any problems caused by nonemployees would be un
affected by the rule Moreover, Connors and Lemay
gave nconsistent testimony regarding the reasons for the
rule and when the need for a rule became evident Re
spondent has demonstrated no logical or believable busi
ness reason for the no access rule The reasons advanced
are so threadbare as to warrant an adverse inference that
the real reason 1s an unlawful one This conclusion 1s re
inforced by the timing of the rule within 2 or 3 days
after the evidence shows 1t was aware of union activity
The General Counsel has shown union activity, knowl
edge of it by the Employer and a rule without reason
coinciding with that activity Respondent has not rebut
ted the prima facie case resulting from this evidence Ac
cordingly the General Counsel has shown by a prepon
derance of the evidence that the no access rule was pro
mulgated published and matntamed 1n violation of Sec
tion 8(a)(3) and (1) of the Act because 1ts purpose was to
discourage employee union activity

3 Respondent s campaign literature

The complaint alleges Respondent by leaflet of 18 Oc
tober threatened 1ts employees with loss of work and no
wage and benefit increases if the Union became their
representative The leaflet reads as follows

QUESTIONS AND ANSWERS

Q Isnt 1t a fact that Lincoln is unwilling to pay
union wages and that s the only reason Lincoln
doesn’t want the Union?

A NO In order to get good workers, we com
pete against some health care orgamizations that are
unionized and pay union wages Please compare our

wages with other health care employers in the
area—both union and non union Lincoln pays as
much as or better than, many union places Don't
let anyone fool you unions have plenty of members
who are making less money than you are Unions
also have lots of people on layoffs

We are not afraid to pay you more money We
do as well as we can, and that s at least as good as
anyone else Bringing a union 1n here won t change
what we can afford to pay All it will do 1s take 2%
off the top of your pay for the union

Q Then what s the real Company concern?

A Unions cost Nursing Homes a lot of money in
other ways Union work rules and job classifications
that strangle patient care and slow down perform
ance so that our costs are raised up—forcing our
prices up—and we lose clients

The fact—pure and simple—is that 1f the home
loses money 1t makes 1t impossible to improve
wages and benefits and maintain a satisfied employ
ee work force

I don t think you 1l be well advised to spend over
$200 per year in dues and other costs to hire a
Steelworkers Union agent to negotiate for you All
you get for that money 1s union disciphne, union
rules, umon fines union picket duty, and all the
other stuff of a union movement that more and
more Americans are leaving each year

One would have to strain mightily to find a threat in this
document This 1s nothing more than permissable cam
paign propaganda easily recognizable as such by the em
ployees

On 11 November Respondent issued a letter37 which
according to the General Counsel, forecasted a future
full of continued infighting confrontation and the real
possibility of disaster with this Union Without the Union
Respondent predicated an atmosphere which included a
successful home with employees who felt secure that

37 The letter reads in 1ts entirety as follows

Dear Employee

You no doubt are as happy as I that this 1s the last campaign
letter There are just a few things I want to say

First make sure you vote Even if you are not planning to stay
long at Lincoln the American democratic process rehes on all of
you to make the choice on the merits of the arguments Second be
fair to Broad Reach and the current management You ve certainly
made your concerns known—now should be a time for efforts at
healing and reconcihiation not divorce

Third be fair to yourselves Are you doing yourselves a favor by
mixing yourselves and this home up with a umon that 1s not compe
tent to make things better

Please look ahead six months Lincoln has a future full of contin
ued infighting confrontation and the real possibility of disaster with
this umon Without the union Lincoln s people can talk and work
together—without paying lawyers and others—to achieve what we
all want a successful home providing quality care by employees
who feel secure that their employment interests are satisfied

In your own interest—and in the iterest of Lincoln Nursing
Home please Vote next Wednesday

Sincerely

LINCOLN NURSING HOME
/s/ Paul J Lemay

Paul J Lemay

Admimstrator
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their employment interests are satisfied The General
Counsel 1s correct but, in two words, So what? As
with the 18 October leaflet, the letter 1s pure propagan
da but no threat or promise I find nothing in the letter
reasonably tending to interfere with restrain or coerce
employees 1n the exercise of Section 7 rights

The date 1s not certan but at some time during the
preelection campaign Respondent s president Willlam A
Dobson 1ssued a document to employees reading as fol
lows

THE ONLY PROMISES I LL MAKE

One After the election 1 will permit no harass
ment or reprisals against employees on the basis of
therr Union activity

Two As soon as the law permits 1t, I will have
the problems at Lincoln addressed and recommen
dations for action completed

Three As a non umon home Lincoln will have
equal status with the other non union homes in the
Broad Reach family and that will include the con
tinuation of mvestment of more money into the fa
cility and 1ts employees

The complant alleges promises two and three threaten
employees with the futility of collective bargaining The
General Counsels brief addresses only promise three
which the General Counsel contends contains an implica
tion that with a union the continued investment referred
to would not be forthcoming I agree and find that

promise violated Section 8(a)(1) of the Act Promise
two 1s not a violation of the Act

The complaint further alleges

In an undated leaflet entitled Twelve way$ a
union can get into your pocket$ and distributed to
employees 1n the nursing home between September
26 and November 20 1985 Respondent threatened
employees with the mevitability of a strike by stat
ing

Unions start with U U do the paymg U
do the stiking U do the suffering U do the
union s work U do the picketing Its U U

U' but U dont have to do the above to keep
what U have now

UnionS end with S S means strike S
means suffering S means sadness S means
scalawag S means scandalous S means sabo
tage S mens [sic] sacrifice S means Scuffle

S means Secret—Yes this 1s the end to uNiOnS

This allegation 1s clearly without merit There 1s no
threat 1n the quoted language and the leaflet from which
1t was excerpted 1s likewsse threat free

During the election campaign Respondent also 1ssued
the following questions and answers to employees

Q What s the Lincoln policy on Union activity and
discussion at the Home?

A The Company encourages discussion among em
ployees, whether staff or admimstration on these
matters Such discussion should be avoided while
on duty unless okayed by a licensed nurse or super

visor At times when you are on break 1n a normal
break area you are of course free to do as you wish
mn this regard

Q Why does the Company encourage discussion?

A Since the consequences of making the Company
a Steelworker Shop are fundamental and serious and
since you alone can decide, by secret ballot, we
hope you will give serious consideration to the de
cision

Q Does the company believe that its pro umon
employees are doing this for non serious reasons?
Does the Company believe there are not serious
problems at Lincoln?

A Of course not Obviously there are problems
here as there are everywhere And clearly some of
them are very serious But the problems should be
addressed and treated, not made greater by hanging
the dead weight of the Steelworkers around the
neck of the Lincoln Home that has been improving
itself while struggling to remain viable

Q Why should employees think things will get
better if they vote against the union?

A Things have been getting better in some areas
This past year the Company spent hundreds of thou
sands of dollars improving the facility There have
been substantial increases i wages There have
been changes in benefits designed to give employees
more choice 1n how the available money 1s spent
The Broad Reach group of homes 1s growing and if
Lincoln remains a viable part of 1t there should be
mmprovements—and the money to pay for them—in
all areas

Q Why should we believe that since many of us
believe that there have been a lot of changes for the
worse?

A Broad Reach has a frack record at other places
that you can examine A4 company that 1sn t interested
i runming a good home doesn t nvest heawily nto it
as we have done The Steelworkers have put hun
dreds of thousands of their members and numerous
companies out of business by making the business
economically not viable Broad Reach on the other
hand cant succeed unless 1t runs a good facility
with quality patient care provided by competent
and dedicated employees We know the job is not fin
ished and thar a lot needs to be done But the Steel
workers mught only Ainder it or end 1t And one
other reason why you should believe the Company
18 this you can always bring a union 1n later
and no one knows that better than we do

QUESTION How can the Union being here hurt
us?

ANSWER Lots of ways Here s nine

1 It hurts to pay them so much money every
year

2 It hurts to have to answer to the union steward
for everything you do

3 It hurts to try to understand and live by all the
union work rules

4 It hurts to belong to a group that 1s divided
hostile mulitant and aggressive most of the time
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5 It hurts to go on strike and lose pay, medical
msurance and perhaps even your job

6 It hurts to see your company lose its viability
due to the constant costs of having a unmion, and
then to see your jobs lost or sold to people who
might have no growth plans and simply mulk’ the
facihty

7 It hurts to see patients leave for our non union
competitors because customers don’t want to be
caught m the middle of the slowdowns strikes job
actions or other games unions play

8 It hurts to see something that was just getting
turned around get smothered by the deadly steel grip
of factory unmion management collective bargaming

9 It hurts to always be in doubt about the future

Give yourself a chance

Give Lincoln a chance

Vote NO

The first four groups of questions and answers contain
no element of threat or promise of benefits The nine
enumerated answers, viewed 1n the light of the question,
are statements of possibilities, not probabilities Respond
ent seems not to be saying 1t will do something adverse
to employee interests, but ts saymg these various possi
bilities exist and may happen This 1s legitimate campaign
propaganda and not violative of Section 8(a)(1) of the
Act

4 Respondents 30 April 1986 questionnaire

On 30 April 1986, Administrator Lemay directed the
following internal memorandum with appended question
naire to all employees

[The Memorandum]

As you may know 1n less than two weeks the
Labor Board will hold a hearing on the union it
ated charges that various objectionable and unfair
conduct took place during the recent election proc
ess It appears that you may be called as a witness
to testify at hearing

Naturally the Company wants to be as prepared
for the hearing as possible So our law firm and
particularly Dick Hayes or Jo Ann Davis, would
like to meet with you at some agreeable time during
the next week or ten days to mquire as to your
recollections You will be entitled to ask anything
you wish about your rights and what to expect at
the hearing

You will not be required to meet with the
lawyer and if you decline we promse that there
will be no reprisals for that decision But we do
hope youll cooperate By the way, you can meet
with the lawyer and still decline to discuss certain
things, 1f you wish, and you can terminate the inter
view whenever you wish again, without fear of
penalty

We d appreciate your answers to the two ques
tions on the enclosed form at this time

Please give the form to your supervisor or send 1t
back to me You may keep this letter as your guar
antee of fair treatment

[The Questionnaire]

RETURN TO Mr Lemay
A Have you made a written statement of any
kind dealing with your recollections?

Circle One YES NO

B Are you willing to meet with a representative
of our law firm to discuss this case?

Circle One YES NO

Print Name Here

The General Counsel 1s correct that although Respond
ent made the interview with 1ts attorneys voluntary, and
guaranteed no reprisals for declining to meet or discuss
certain 1tems, Respondent did not advise employees the
completion and return of the questionnaire was anything
but required, or that reprisals would not be visited on
employees failing to return the questionnaire I also agree
with the General Counsel that the reference to a state
ment could only mean one given to the NLRB Nonethe
less, part A of the questionnaire does not ask the employ
ee to surrender the statement but merely asks if a state
ment was made The Board has long held that this ques
tion by 1tself 1s not coercive,?8 and I therefore find 1t did
not violate Section 8(a)(1) of the Act as alleged

5 Conduct of Mel Law, maintenance supervisor

Donna Hogan gave uncontroverted testimony that,
about 3 weeks before 20 November, she asked Mel Law
what he thought about the Union Law replied that
Dobson Respondent s owner could do a lot of things 1n
cluding closing selling, or boarding up the facility Law
continued that he was not trying to tell Hogan how to
vote and this was just his opinion He added that he was
a union man all his hfe and just because a union says
they will try to get employees more money that does not
mean they will Crediting Hogan all we have here 1s a
solicitation and receipt of an opmion Law s comments
do not purport to threaten actions by Dobson nor do
they constitute a threat by Law Hogan asked for his
opmion and got 1t Regarding what Dobson could do
Law s comments are pure blue sky speculation bereft of
any threatening aspect The remainder of his statement 1s
obvious personal opmion and noncoercive Law s state
ments did not violate Section 8(a)(1) of the Act Regard
less of what Hogan may have believed they meant, the
test of Law s comments 1s whether they had a reasonable
tendency in the circumstances to interfere with restrain
or coerce employees 1n the exercise of statutory rights I
conclude and find they did not

38 Bishop & Malco Inc 159 NLRB 1159 1161 (1966) Korwall Corp of
Indiana 238 NLRB 88 90 (1978) Conkle Funeral Home 266 NLRB 295
301 (1983)
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6 Conduct of Jane Gibree, supervisor®?®

Mary Charbonneau, an employee 1n Respondents
laundry room, asserts that in mud November during a
conversation with Gibree n the presence of employee
Kathy Flaherty, who did not testify Gibree was talking
about Mr Dobson saying that if he got a umion 1n there,
he would just sell the facility, transfer it to something
else or sell it’ Charbonneau remembers nothing else
Gibree said Gibree did not testify Charbonneau had a
poor memory, was uncertain, and was overall not an 1m
pressive witness Nevertheless Charbonneau s uncontest
ed testtmony must be given weight Having weighed 1t, I
am not overly impressed but the evidence 1s sufficient to
warrant a prima facie unrebutted case that Gibree made
statements reasonably conveying that Dobson would dis
pose of the facility if the Union was successful in 1its or
ganizing This was sufficiently ommous to impress on the
Iistener his or her job would be at hazard if the Union
won, and accordingly must be found to have reasonably
tended to nterfere with, restrain, and coerce employees
n violation of Section 8(a)(1) of the Act

Charbonneau did not testify that Gibree told her
Dobson would not negotiate with the Union The Gener
al Counsel cites Charbonneau s pretrial affidavit as the
evidence that Gibree made such a statement Charbon
neau s affidavit was entered into evidence by the General
Counsel for the purpose of showing the context of an ex
cerpt from the affidavit referring to comments by Fran
cis Rogers which Charbonneau read aloud on cross ex
ammation The affidavit was not used on cross examina
tion with regard to Gibree’s alleged report of Dobson’s
statements Accordingly I give no weight to this un
cross examined extract from an ex parte document prof
fered for a reason entirely different from that for which
the General Counsel now seeks to use it

7 Conduct of Norma Gould charge nurse

On 20 November Delia Rodriguez4? asked Gould 1f 1t
was true Dobson had said the doors were going to be
closed if the Umion came i Gould answered yes
Whether Dobson made such a statement 1s immaterial
Rodriguez had no way to ascertamn the truth of Goulds
response, and was entitled to and probably did rely on 1t
Gould s response 1s imputable to Respondent, and threat
ened employees with plant closure if they selected the
Union to represent them Gould s answer had an obvious
tendency to restramn and coerce employees from engag
mg m unon activity and therefore violated Section
8(a)(1) of the Act 4!

39 Although Charbonneau refers to this supervisor only as Jane does
not know her last name does not know her job duties or whether she 15 a
nurse and after first testifying that Jane said she was a supervisor only
believes Jane was a might supervisor because one of the nurses so told
her Respondent had no difficulty when writing 1ts posttrial brief n rec
ogmizing that the complamnt allegation pertamned to admitted Supervisor
Jane Gibree I agree with Respondent that Charbonneau was referring to
Gibree

40 Gould did not testify The facts recited rest on the unrebutted and
credited testimony of Rodniguez

41 Petersburg Mfg Co 233 NLRB 1236 (1977)

8 Conduct of Francis Rogers, supervisor

Mary Charbonneau credibly testified that*2 on the
evening of 18 November Rogers met with employees in
the dining room and told them that if the Union got n
Respondent s employees would have a hard time getting
work elsewhere because they came from a union shop
This does not impress me as very strong stuff, but it 1s
probably fair to conclude Rogers comments would pre
dictably have a dampening effect on prounion ardor and
mhibit union activity Accordingly, Rogers statement
violated Section 8(a)(1) of the Act

9 Conduct of Ann Lavallee, staff development
coordinator, and Chris Zorn, director of nurses

The whole of the General Counsel’s evidence 1n sup
port of the allegations that Lavallee and Zorn “told em
ployees that Respondent would close its doors 1f the
Union got in and told employees that Owner William
Dobson had said the doors would be closed if the Union
got 1n and that he d find other places for the patients, 1s
the following testtmony of Nurses Aide Delia Rodriguez
1n relevant part

Q During the course of the union campaign, did
you attend any meetings with Chris Zorn and Ann
Lavellee [sic}?

Yes we did

How many meetings?

Several of them

What period of time?

What do you mean?

When did they start having the meetings?
They started coming up when they found out
that the union was trying to come 1n

Q Do you recall at any of these meeting [sic]
what specifically, was said?

A Yes

Q Do you remember which meeting?

A TIcant tell you because we had several I cant
tell you which

Q Okay What generally was said 1n any of
these meetings?

A Well they talked about the union about how
the union—they say they promise and promise and
never keep their promises and that the dues and
once you leave a union, 1if Lincoln Nursing Home
had a union and you left the place, that you still in
the union

Q Dud you ask any questions at these meetings?

A Yes, I dd

Q What questtons did you ask?

A T asked—

MR HAYES Can I ask that the time frame be set?

PROPLOPLO P>

THE WITNESS I know the meetings were—one
was held 1n the morning, one was 1n the afternoon
and the other was in the morning I cant tell you
what times

42 Rogers did not testify
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Q (Mr Gnffin, resuming) At what meeting, first,
second or third did you ask a question?

A The first meeting

Q Okay What question did you ask?

A I asked Ann Levellee [sic] what would
happen 1f the unmon did come 1in, and the reply was
that Dobson could close the doors of the nursing
home and I told her what would happen to the pa
tients They said that they would find temporary
shelter for them

A Was that the end of the question or conversa
tion or did you follow it up with any questions?

A No

Q At any other meeting did you ask a question?

A At the other meetings, I still asked the same
question that I just asked

Q Dud they give you the same response?

A Yes they did

According to Lavallee she and Zorn conducted meet
mngs with nurses aides twice a week for about 6 weeks
commencing the week of 7 October Attendance was not
mandatory She recalls in considerable detail what was
said at various meetings, including responses to ques
tions and asserts that 1t was common at these meetings
for someone to report a rumor that Dobson was going to
close the doors Lavallee replied to this report/question
that 1t was one of Dobson s options to close the doors 1f
he chose to 1n the event of a strike or financial difficulty
for the Company Employees then asked if Dobson
would close the doors and move patients out To which
she repeated that 1f there were strike or financial difficul
ty Dobson was the owner and had the option to do so
as he wished

Lavallee s version is credited because she was more
certain detalled and believable in her testimony than
Rodriguez In short Lavallees testimony had the ring
of truth an overused but accurate description 1 this in
stance This 1s not a case of Respondent predicating 1ts
options on the Union’s success *3 nor can Lavallee’s re
marks be fairly interpreted as a prediction of plant clo
sure 1n response to unionization #* Lavallee gave an
honest recitation of Respondents lawful options as
spelled out m Supreme Court decisions 5 It may have
been unsettling to employees to learn these options were
available to Respondent but the test 1s not what they
thought of Lavallee s statements but whether those state
ments expressly or imphicitly threatened them with plant
closure 1if they selected the Union to represent them The
comments of Lavallee were not threatening and did not
violate Section 8(a)(1) of the Act

10 Conduct of Food Service Supervisor Mark
Stanikmas on 24 or 25 September

I have earlhier found 1n section C of this decision
headed Knowledge of Union Activity, that Stanitkmas asked
Carlson and Lukasek on 24 or 25 September, if they

43 Compare St John s Construction Corp 258 NLRB 471 476 (1981)

44 Compare Diner s Drive In 280 NLRB 971 (1986)

45 Texnle Workers v Darlington Co 380 U S 263 (1965) First National
Maintenance Corp v NLRB 452 US 666 (1981) American Ship Building
Co v NLRB 380 US 300 (1965)

knew anything about the union campaign They both
said they did not Stanmkmas inquiry seems to have been
purely personal curiosity for no unlawful purpose, was
general 1n nature 1mpled no threat, had no coercive
thrust and did not violate Section 8(a)(1) of the Act

11 Statements by Willlam Dobson, Respondent s
owner

The General Counsel contends that Dobson made
statements to employees on 18, 19 and 20 November
that threatened them with the futility of collective bar
gamning The 18 November statements complamned of
were contamned 1n a speech to employees The parties
stipulated to an accurate transcription of the speech
Dobson s statements were 1n general clearly permissible
expressions of opmion contaimning no threat or promise
The only questionable comments are contained in the
following extract from the speech

Obviously I think the Union will destroy what
we built, and will be very detrimental to us provid
ing quality health care for patients Every nursing
home experience in the country that has had a
union has shown that the facility becomes less finan
cially sound and less of a place to work and less of
a place for patients to come and have care and dig
nity I have to tell you that since we bought Lin
coln Nursing Home, whether you realize 1t or not,
Lincoln 1s the only nursing home of four that we
own that 1s losing money We have lost a tremen
dous amount of money last year and have had a
slight improvement this year I would be very
happy to open the books to anybody that thinks
that we have any money to burn in this facility We
have not made one dime or taken one dime Every
amount of money that has been spent here are im
provements which to date, for everybody that has
not been here since March 1 1s almost $223 000 00
has come from the profits at the other nursing
homes and my ability to borrow money from banks
Lincoln has not made dime one I cant tell you ex
actly what will happen if the union comes in be
cause the law doesn t allow me to be specific but I
can tell you some options that I would have Lin
coln obviously would not be treated like a fuil
fledged member of Broad Reach Health Care Serv
ices We would question very much any further 1n
vestments to mmprove the facility If Lincoln needs
more money than 1t earns, which 1t does as of date
this year 1t has needed over $100 00000 that was
as of June 30 We dont know what 1t 1s as of this
date We have options that we consider we can
consider Obviously, we can sell it Secondly we
can close the nursing home Thirdly we can change
the type of care and type of business that 1s carried
on 1n the faciity Or do any other number of things
with the building that we want that we have an
option to do That 1s not our desire Our desire 1s to
continue mmproving the nursing home and giving
the best patient care possible in the Worcester area
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This excerpt delivered a rather ominous message care
fully surrounded by permussible statements and couched
1n terms of possibilities except for the remark that the fa
cility would no longer be treated as a equal member of
the parent corporation family of nursing homes What
this portion of the speech says 1s that the presence of the
Union will cause the facility to be less sound financially
than 1t currently 1s, that 1t currently 1s losing money and
being supported by income from the other homes that
the Umon s success would mean that Lincoln would be
treated differently than before and would probably not
continue to receive funds for facility improvement and if
Lincoln continues to be a loser financially the Respond
ent can sell close or change the business Although
cleverly phrased this collection of comments amounts to
a not too subtle threat to stop trying to resuscitate Lin
coln, let 1t fall and either go out of the business or
change 1t 1f the Union wins collective bargaining rights
This, 1n my view, violates Section 8(a)(1) of the Act be
cause 1t 1s deliberately devised and reasonably calculated
to coerce Respondent s employees into withholding their
vote from the Union

On 19 November, the night before the representation
election, Respondent gave a dinner replete with door
prizes for 1its employees Attendance was voluntary
Delia Rodriquez who was sitting at a table with Joan
Perez, testified that Dobson gave a speech which she
does not remember Then she asked Norma Gould why
the Company did not negotiate with the Umon Gould
then called Kathryn Connors Respondents vice presi
dent to the table Connors replied to Rodriquez ques
tion with the comment that (Conners) did not negotiate
with skunks Shortly thereafter, Rodriquez relates
Dobson came over and asked Rodriquez and Perez if ev
erything was all nght They answered that 1t was Then
according to Rodriquez, she asked him 1f they would get
more money if the Umon did not get m to which
Dobson replied sooner than the union will Rodriquez
modified her testimony slightly on cross examination to
reflect that she asked Dobson if he was going to give
them money if the Union did not come in and he said
‘faster than the union will

Dobson believes he talked to Rodriquez who asked
whether there would be more money if the Union lost
the election He further believes that he told Rodriquez
and Perez as he told everyone he talked to at the dinner
that Respondent was spending a lot of money on the
campaign and the faster we could get the union situa
tion behind them the better off they would all be not
only mn terms of money but working conditions and so
forth Dobson specifically demes saying that employees
would get wage and working condition improvements
faster after the umon campaign was over

Perez, whose testimony on this 19 November incident
would have been of considerable help in resolving the
one on one testimony of the other two participants
Dobson and Rodriguez, did not testify about this inci
dent even though testifying at some length on other mat
ters

Rodriquez was still an employee of Respondent when
she testified and was not likely to be intentionally testify

ing falsely against her Employer 46 but her failure to re
member anything Dobson said during the speech other
than the remarks she reports does not speak well for the
rehiability of her memory Dobson s version 1s consistent
with the content of his speech of 18 November and he
also impressed me as a witness not wantonly fabricating
Considering that 1t 1s a common thing for a listener to
retain a perception of a speaker s meaning rather than a
verbatim recollection and that the passage of titme n this
case 6 months, often has a dimming effect on memory, I
believe 1t most probable that what we have from Dobson
1s a reasonably accurate relation of what he said to Perez
and Rodriquez, and what we have from Rodriquez 1s her
perception of what Dobson meant Accordingly, I credit
Dobson s version as the more likely to be accurate in the
circumstances but I further find that telling employees
they would be better off in terms of money and working
conditions when the union situation 1s behind them fairly
implies an unlawful promise of better wages and working
conditions as a reward for avoiding union representation
Such comments by the owner have a reasonable tenden
cy to interfere with and restrain employees in the exer
cise of their Section 7 rights, and violate Section 8(a)(1)
of the Act

In another one on one confrontation, the General
Counsel presents Carol Tubman employed by Respond
ent as a licensed practical nurse from October 1985 to
December 1985 to testify about Dobsons statements
during a meeting held by him with all the nurses on duty
on 20 November Respondent presents Dobson

Dobson recalled that he heard on the morning of 20
November election day that some nurses?? were so
concerned about the possibility of umion success that
they were talking about leaving He therefore called all
the nurses working together at about 3 pm 1n order to
allay their fears Attendance was voluntary Thus far
Dobson s testtmony 1s uncontroverted supported by
Tubman s testimony that a stated purpose of the meeting
was to allay fears and credited The two differ on the
content of Dobsons comments to the nurses Dobson
denied telling the nurses that if the Union won he would
close two floors get nd of all unlicensed personnel and
operate one floor with licensed personnel He also demed
teling anyone the nursing home would close 1f the
Unton won the election The nurses are the only licensed
personnel employed by Respondent When called as an
adverse witness by the General Counsel Dobson related
that he told the nurses that even if the Union got 1n and
went on strike Respondent had several options 1t could
pursue one of which was to reduce the patient load and
handle the patients with the licensed personnel, 1e the
nurses Called as a witness by Respondent Dobson ex
panded on his earlier tesimony by explaiming that he in
formed the nurses their jobs would not be jeopardized
even 1f the Union won and went on strike because Re
spondent would reduce 1ts patient census continue oper
ating with licensed personnel who were not part of the
bargamning umt and probably reduce the operation to

48 See eg Unarco Industries 197 NLRB 489 491 (1972)
47 Nurses were not included 1n the bargaining unit covered by Case 1-
RC-18602
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one unit on the second floor He dented telling anyone
he would close the doors

Tubman believed that the meeting started about 1
pm, and testified that Dobson said that if the Union
were voted 1n he would like to fill up a skilled nursing
unit on the second floor, ship out the patients in excess
of the number that could be served on the second floor,
run the second floor with licensed personnel, and lay off
the rest of the employees Tubman insisted that Dobson
said he would absolutely not deal with a union She did
not recall Dobson saying anything about a strike
Tubman stated that all she really remembered of the ap
proximately half hour meeting 1s that Dobson said he
would not deal with a umon and would run the second
floor with licensed personnel She explained that what
she remembered is clear 1n her memory because she dis
agreed with the 1dea that someone would not deal with a
union

After leaving the meeting, Tubman met Perez and Ro
driguez who had already voted Perez thought the meet
ing was in the mormng Rodrnguez placed 1t around
noon One or both of them asked Tubman what had
gone on 1n the nurses meeting Tubman told them either
that Dobson had said Respondent would close down the
place if the Union got in (Perez version) or he said if the
Union came 1n that day the doors would be closed (Ro
driguez version) Whatever version 1s accurate the mes
sage 1s the same a union win 1n the election would result
in closure of the facility I credit the two that Tubman
delivered a message to that effect Tubman did not testi
fy about this conversation with Perez and Rodriguez
which was proffered by the General Counsel as evidence
of disseminatton to employees of Dobson s statements

What Tubman told Perez and Rodriguez 1s an exag
geration of what she testified was said by Dobson More
over, her claim of certain recollection of a very small
portion of a half hour exchange 1s questionable 1n the
light of her professed nability to remember anything else
of the meeting which 1s 1tself thrown 1n question by her
concession that she was made aware at the meeting that
one nurse was concerned enough to consider leaving
and she was also aware that a purpose of the meeting
was to allay some of the nurses fears On the whole
Dobson was the more impressive and believable witness
His testimony 1s more consistent and in tune with the
other written releases and speeches by Respondent I
credit Dobson s testtmony and find he did not on 20 No
vember threaten employees with plant closure, futility of
bargaining mevitability of strikes, or anything else un
lawful, and did not violate Section 8(a)(1) of the Act

12 Some conduct of Administrator Paul J Lemay

Keith Carlson gave uncontroverted and credited testi
mony that in early October he overheard Lemay tell
Stanikmas hes in with the Union Stamkmas should
watch out for hm Lemay did not mention Carlson s
name but the two were looking at him during the con
versation The General Counsel alleges that this conduct
of Lemay created the impression that Respondent had
been engaging in surveillance of union activities and
would continue to do so Absent evidence to the con
trary I am persuaded Lemay was referring to Carlson,

and knew he was listening 1in Furthermore 1t s settled
law that even the unintentional communication to em
ployees of unlawful statements violates the Act 48 The
Board s test for determming whether an impression of
survelllance has been created is whether employees
would reasonably conclude from the statement in ques
tion that their union activities had been placed under sur
veillance *® The record does not support a conclusion
that Carlson s union activity was open and well known,
and Carlson could reasonably conclude from the state
ments of Lemay that Respondent had been and would be
conducting surveillance of his union activities Accord
ingly, I find Lemay’s statements created an impression of
surveillance violative of Section 8(a)(1) of the Act

Carlson further credibly testified that on 14 October,
Lemay several times asked him what he knew about the
Union, and added that he knew Carlson was opposed to
the Union The remark that Carlson was known to be
antiunion strikes me, in view of Lemay s previous 1denti
fication of Carlson as a uniton adherent, as both a rather
obvious ploy to lull Carlson into cooperation and to
elicit a response reflecting his true sentiments No legiti
mate reason, or any colorable reason at all, has been
shown by Respondent for Lemays 14 October state
ments The unrebutted evidence supports a finding that
Lemay was soliciting an expression of Carlson s sympa
thies together with information about the Union’s orga
mzing campaign Where the surrounding circumstances
include (as here) hostility toward union activities as well
as other unfair labor practices, all in the context of a vig
orously contested union campaign unwarranted inquiries
mto an individual s union sympathtes and efforts to dis
cover how a unton campaign 1s progressing®° each inde
pendently has a reasonable tendency to coerce the inter
rogated employee n the exercise of his Section 7 rights
and therefore violates Section 8(a)(1) of the Act as Re
spondent did here

13 The discharge of Sharon Mangim

Sharon Mangim1 was employed by Respondent as a
nurses aide from 4 April until her discharge on 20 Sep
tember She and Joan Perez are roommates On 13 Sep
tember, 1n the hospital coffeeshop Perez handed Anne
Lavallee an announcement of a bowling party and asked
Lavallee to find out from Connors if 1t could be posted
The announcement prepared by Brunswick Lincoln
Lanes contamned a map showing the location of the
bowling alley a form on which those planning to attend
could so indicate and the following introductory lan
guage

YOU RE INVITED

The Lincoln Nursing Home 1nvites 1its family of
employees and guests to an evening of bowling at
Brunswick Lincoln Lanes

48 Painters Local 558 (Forman Ford) 279 NLRB 150 (1986) Viele &
Sons Inc 227 NLRB 1940 1944 (1977) and cases cited

49 South Shore Hospital 229 NLRB 363 (1977)

50 Robins Federal Credit Union 273 NLRB 1352 1356 (1985)
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This evening of fun will be held on Tues Sept
24, 1985 at 630 pm and includes 3 FREE games
of bowling, FREE use of bowling shoes, and hght
refreshments Although attending this party in no
way obligates you plans are to form a mixed
league

If you plan to attend kindly complete the lower
portion of this invitation and return 1t to Sharon
Mangim by Sept 22, 1985

Lavallee delivered the announcement to Connors the
same day, and told her that Perez wanted permission to
post it on the bulletin board This was late Friday after
noon Connors laid the document down told Lavallee
that she would get back to her, and left the facility

According to Connors, she returned to her office on
18 September, read the notice saw Mangini s name on 1t,
and called Lemay and told him he should call in Mangim
so they could talk to her because she was using the
home s name without authority Connors and Lemay
agree that Connors called the bowling alley and was told
there was no listing for the advertised event Neither
Connors nor Lemay was a particularly believable witness
on the subject of the reasons for Mangims discharge
Both John Karabatsos, manager of Brunswick Lincoln
Lanes, and Shirley Roussin who answers the phone and
was on duty from 830 am to 230 pm on 18 Septem
ber, deny receiving any phone calls from Respondent
Karabatsos and Roussin were not party to the dispute
before me appeared to be testifying candidly, and are
credited

On 19 September Mangim asked Charge Nurse Lee
Fratantonio 3! whom I have found to be Respondents
supervisor and agent for permission to post the bowling
notice on 20 September Mangini asserts she knows of no
rule requiring her to get permission Fratantonto said 1t
would be all right Mangini s shift ended at 3 pm Short
ly thereafter, Mangimi and Perez were m the homes
parking lot with Sharon Army Mangm solicited Army
to sign a union authorization card, and gave her one
While they were talking, Administrator Lemay and Di
rector of Nursing Zorn passed within 10 15 or 20 feet
of them depending on which witness 1s the more accu
rate and turned and looked at Mangin1 and company 1n
passing while Mangimt was holding an authorization card
and an 8 1/2 by 11 inch union leaflet These happenings
1n the parking lot are drawn from the credited testtmony
of Mangmm1 Army and Yoffee Mangin was in the lot
about 15 or 20 minutes Lemay and Zorn were present
only the brief time 1t took them to pass across the lot

I agree with the General Counsel that the presence of
Yoffee and Perez both of whom were known by Re
spondent to be union activists, and Connors testimony
that because Perez and Mangini were roommates what
one did I m sure the other was— (unfimished answer)
warrant an inference that Respondent could reasonably
conclude Mangimi was an activist even if Lemay and
Zorn did not observe the card and leaflet which I con
clude, 1 the absence of credible demal that they did '

5! Fratantonio did not testify and Mangini s uncontroverted testimony
1s credited Mangini was a believable witness

On 20 September Mangini posted the bowling notice
on the bulletin board by the timeclock That bulletin
board 1s labeled the employees bulletin board Lavallee
reported the posting to Connors Shortly after posting
the notice, Mangin1 was met by Lemay who asked her
what the notice was She told him some of the girls
wanted to get a bowling league together Lemay testified
that he called the bowhng alley on 20 September, and
was told by an umdentified woman that lanes had been
booked for the nursing home and the nursing home
would be the ones to pay for 1t I do not credit Lemay
because both Karabatsos and Roussin credibly testified
there 1s no cost to the Employer involved in these af
fairs, the notice 1tself hists free bowhng, shoes and light
refreshments, and Roussin, the only female employee
working from 8 30 am to 442 pm on 20 September, re
cetved no phone calls regarding the nursing home bowl
Ing party

According to Lemay, about 130 or 2 pm on 20 Sep
tember, he recommended to Connors that Mangimi be
discharged for insubordination and Connors concurred
Connors says that what upset her was the idea of an em
ployee thinking she could use the nursing home or its
name to sponsor something without permission Lemay
says there were various reasons for the discharge, includ
ing using the home s name without permission from man
agement and his concern about Respondent s liability for
mjury at the affair He further states he gave Mangini
these reasons when he discharged her about 2 pm or
shortly after, and also advised her that he had been told
by the bowlng alley that the nursing home was paying
for the bowling This business of the nursing home
paymng for bowling was, I find, an untruth constructed
by Lemay to mask his real motive Lemay gave Mangim
her paycheck and she was gone from the premises by
230 pm Respondent s evidence that the decision to dis
charge Mangin1 was made between 130 and 2 pm the
fact that Mangim was discharged and exited the facility
before 230 pm and the absence of any explanation as
to how Mangim s final paycheck was prepared and deliv
ered within a half hour on a regularly scheduled payday
raise considerable suspicion in my opinion that the deci
sion was made and the check prepared before Respond
ent claims they were As Mangim left she noted that her
timecard was gone from 1ts place by the timeclock

On Mangim s application that remamed in Respond
ent s files Director of Nursing Zorn wrote, terminated
9/20/85 due to insubordination & msrepresenting the
employer Disregard for House Policy A campaign
leaflet 1ssued to employees by Respondent relates,

Sharon Mangini—was told not to post notices without
permission and she did so anyway

There 1s no rule forbidding posting 1n the personnel
manual distributed to employees Lemay concedes this 1s
accurate and that no permussion 1s required for posting in
the coffeeshop He claims, however, that there 1s a prac
tice although not a rule of asking permission to post by
the timeclock Lemay has never been asked for permis
sion to post on the timeclock bulletin board nor has he
been present when any employee asked such permission
from a supervisor There 1s no persuasive evidence sup
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porting Lemay s claim of a practice of asking for per
misston Moreover, Lemay waffled when confronted
with the statement in Respondent s leaflet prepared by
him and legal counsel relating that Mangim had posted
the notice even though told not to post notices without
permussion His only comment was She was not given
permission The problem with this bland comment 1s
that 1t 1ignores the fact (1) there 1s no evidence of a writ
ten rule or any instance in which Mangim was personally
told not to post without permission and (2) Mangim did
in fact seek and receive permission to post from Charge
Nurse Fratantonio Mangin1 was not insubordinate

Lemay also testified that he examimed Mangimis per
sonnel file 1n a search for redeeming factors before dis
charging her, but 10! he found factors 1n favor of a deci
sion to discharge because she had earlier been removed
for abusing patients I have a notion this 1s the sort of
information he was seeking to construct reasons for the
discharge She had however been rehired by Zorn who
entered a notation on Mangini s application that she was
a known employee of good quality There was nothing
1n the file subsequent to her rehiring indicating Mangini
was not a good employee or any other evidence to that
effect and Lemay himself told Mangim during the 20
September discharge that she was a good nurses aide
Lemays claim that Mangims earlier removal was a
factor in favor of discharging her 1s found to be a
makeweight seized on by Lemay to shore up the shaky
asserted reasons advanced

Commenting on Zorns notes of the reasons for dis
charge Lemay had no idea what the disregard for house
policy meant, and related that the language on the bowl
ing notice Lincoln Nursing Home cordially invites
[etc ]’ 1s both msubordination and misrepresentation As
I found there was no msubordmation The claim of mus
representation 1s fantly very famtly arguable but I
have difficulty with the concept that 1t 1s equivalent to
insubordination Here I am persuaded Lemay was trying
to justify something for which he knew not the reason

Mangini s open union activity on 19 September Re
spondent s knowledge of that activity through direct ob
servation Connors supposition that Perez a known
union adherent, and Mangim1 would do things together
Respondent s hostility toward the Umon the timing of
the discharge the day after the 19 September activity
the absence of misconduct by Mangini during her cur
rent employment, and the flimsy pretextual reasons for
discharge warranting an inference of unlawful motiva
tion, Shattuck Denn Mining Corp v NLRB 362 F2d
466 470 (9th Cir 1966) amount to a strong prima facie
case of discrnminatory discharge Respondent has neither
rebutted this evidence nor met its burden of showing
Mangim would have been discharged even n the ab
sence of her union activities Wright Line, 251 NLRB
1083 (1980), enfd 662 F2d 899 (1st Cir 1981) cert
denied 455 U S 989 (1982) approved in NLRB v Trans
portation Management Corp 462 U S 393 (1983) Yaohan
of California 280 NLRB 268 (1986)

Accordingly I conclude Respondent violated Section
8(a)(3) and (1) of the Act by discharging Sharon Mangini
in retaliation for her union activities

14 Warnings to and discharge of Stella Lukasek

Lukasek became Respondent s employee when 1t took
over the operation of the kitchen on or about 28 August
1985 At the same time, Respondent made Mark Stamk
mas the food service supervisor at the facility As such
he was Lukasek s direct supervisor On 2 December, Re
spondent hired Joseph Rizzo as assistant administrator 1n
charge of several departments including dietary He was
Stamkmas direct superior

Lukasek s problems alleged as unfair labor practices
began after the discharge of Adelaida Mora and Marna
Aleman on 7 November Lukasek did not support the
Union and had let this be known to management It 1s
not alleged that her misfortunes were part of Respond
ent s efforts to discourage unton activity and there 1s no
evidence that they were The General Counsel contends
that she was subjected to unlawful threats disciplined,
and discharged because Respondent believed she had or
would cooperate with the Board in its investigation of
the discharges of Aleman and Mora which were the sub
Ject of an unfair labor practice charge and resulted 1n
complaint allegations before me Respondent denies these
allegations and argues that Lukasek was discharged for
substandard performance as a cook The case boils down
to questions of credibility, Lukasek versus Rizzo, Stamk
mas and Landry Preliminarily, I do not credit Luka
sek s claim she had never been counseled or talked to
about her work She testified that Stanikmas thought he
knew better than she how the work should be done and
her demeanor betrayed an obvious resentment toward
Stanitkmas supervision Moreover, 1t was clear from her
testimony that she considered herself to be better quali
fied than Stanikmas to run the kitchen She was warned
and was counseled about unsatisfactory performance as
Respondent contends

As earlier noted when he became the food service su
pervisor Stanikmas i1ssued orders to the cooks to make a
written record of employee misconduct in his absence
and to report 1t to him on the phone, after which he
would handle 1t Lukasek agrees he said this and that he
repeatedly told her to do so in connection with miscon
duct of dishwashers Aleman and Mora, but she did not
She concedes Aleman and Mora engaged 1n misconduct
including fighting 1n the kitchen which she reported to
Stanikmas and was told to write down Director of Food
Service Landry and Stanikmas credibly testified Lukasek
made several complaints about the conduct and work
performance of Aleman and Mora and requested they be
fired I am persuaded that the reason Stanikmas urged
Lukasek to make a wntten record of the transgressions
of Aleman and Mora was her frequent complaints This
mstruction was consistent with the policy announced
before Respondent knew of any union activity Although
Stantkmas may well have mentioned the prounion stance
of Aleman and Mora to Lukasek I do not credit her
bare claim that he directed her to write them up on one
occaston because they were for the Umion This testimo
ny was not believable when I heard it and became no
more believable when I read 1t in context with Lukasek s
other testimony The complaint allegation that a refusal
to 1ssue warnings to employees in retaliation for their
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union activities was an additional reason for Lukasek s
discharge 1s without merit and dismissed

Lukasek s first warning came on 5 December when
she and Barbara Carpenter another cook got into a loud
argument 1n the kitchen over who would do what work
It appears that Carpenter told her to go f— herself
and Lukasek replied that Carpenter should go play with
herself Lemay directed Stanikmas to 1ssue a written
warning to both, which he did There 1s no allegation the
warnings were unlawfully motivated and the evidence
persuades me they were not

On 12 December a Board agent called Lukasek and
requested her version of the discharge of Aleman and
Mora Lukasek declined on the ground she did not want
to get involved According to Lukasek Stanikmas asked
her on or about 13 December 1f the Board had called
her and, after her negative answer, said they would She
mentions two other conversations with Stanikmas 1in De
cember on the same subject In one she allegedly told
Stanikmas she was going to tell the Board the truth, and
Stanikmas replied that she would be in deep trouble if
she did In the other Stamkmas allegedly said she had
better say the right thing or she would be fired

Stanikmas testified that he asked Lukasek, after the
Mora/Aleman charges were filed 1if she would testify 1f
needed, and that she said she did not want to get in
volved This response i1s consistent with Lukasek s reply
to the Board agent s request His question 1s not unlawful
and he demes making the threats she relates Stanikmas
was mncredible on other topics but not this one

Lukasek also accuses Landry of telling her she had
better not go to court for Aleman and Mora Landry
denies giving her any such advice and testifies that Lu
kasek reported to him that she had been asked by friends
of Aleman and Mora to assist them in their case but that
she did not want to have anything to do with 1t I credit
Landry

I agree with Respondent that it 1s not likely Stanikmas
and Landry would resort to threats in an effort to pre
vent testimony from Lukasek who was not 1n favor of a
union, appears to have had no great love for Aleman and
Mora and had told Respondent as well as a Board
agent that she wanted nothing to do with the matter
That she may have told Kerswell a nonsupervisory em
ployee that she would tell the truth 1s of no sigmficance
Her uncorroborated testimony about the alleged threats
was not as believable as that of Stanikmas and Landry I
therefore conclude that the General Counsel has not
shown by a preponderance of the credible evidence that
Respondent harbored hostility toward Lukasek because
she might give or had given tesumony n favor of
Aleman and Mora The complaimnt allegations that Stan
tkmas and Landry unlawfully threatened or interrogated
Lukasek regarding her participation in a Board proceed
ing are dismissed

Joseph Rizzo 1ssued a second warning to Lukasek on 3
January 1986 for unsatisfactory work 32 This came about

52 The events of 3 January 1986 are quite clear regarding what hap
pened but the whys are another thing As the General Counsel points
out there are numerous mconsistencies m the testimony of Rizzo and
Stanikmas that suggests someone 1s inaccurate Combine this with the not
too behevable testimony of Lukasek and the problem 1s apparent

because Lukasek took delivery of five loaves of French
bread after the menu had been changed so the bread was
not needed Rizzo told her she should not have accepted
the bread because she was the one on duty even though
Stanikmas had made the order and 1t was his responsibil
ity to cancel the order Rizzo testified that Lukasek had
no authority to cancel the order No one explained the
difference if any between canceling the order and refus
g to take delivery The bread was valued at $4 38 Lu
kasek offered to pay 1t but Rizzo refused to accept pay
ment from her Rizzo takes the position that even though
bread ordering was not her responsibility she was present
(Stamkmas was not) and should not have accepted deliv
ery because the menu had changed According to Rizzo
he 1ssued the warning because he had given her several
opportunities over the almost 4 weeks he had been there
to change but she still behaved in the same manner that
was to be very nice and do what she was told while su
pervision was present but would revert to her old habuts
when supervision was not present The warning signed
by Lukasek, relates Took 1t upon yourself to accept
bread order when you knew the menu was changed be
cause of the holiday Lukasek did know the menu had
been changed, but took the bread and froze 1t for future
use After giving her the warning, Rizzo held a disciph
nary conference with her on 3 January 1986 I credit his
testimony that he reviewed what he considered to be her
Job deficiencies with her, including mability to control
the dietary aides (likely mn view of her problems with
Aleman and Mora), failure to prepare warning notices as
directed several other items, and the French bread inci
dent Rizzo also reduced her hours at work to 32 for the
purported reason that Stanikmas could then work with
her and oversee her work Rizzo prepared a disciplinary
conference report setting forth that Lukasek s overall job
performance was 1n question she had a previous warning
on 5 December, and she would be reduced to 32 hours a
week until a change was seen 1n her performance Rizzo
says Lukasek said the cut in hours was all right and she
would rather work 32 hours anyway Lukasek’s version
1s that she said she could live with 1t It 1s not essential
that the difference between their reports of her reactions
to the cut be resolved

The final act came on 8 January 1986 when Lukasek
was discharged On the evening of 6 January Lukasek
was supposed to roll meatballs for the following morn
ing When she turned to the task shortly before the end
of her shuft Lukasek had only 10 pounds of hamburg
presumably ground beef, even though 40 pounds was
needed It was ordered but came up missing Stanikmas
then sent a dietician to seek out some more hamburg
This resulted in an additional 20 pounds but 1t was
frozen Lukasek was unable to soften the frozen meat
before she went off duty, told Stanikmas she had to
leave and left without rolling any meatballs Barbara
Carpenter the breakfast cook, came in on 7 January
found no meatballs and needed the help of Kerswell to
make them in time I credit Rizzo that Stamkmas told
him Lukasek had been directed to make the 10 pounds
mnto meatballs before she left and I believe Stamkmas
had directed her to so do because she does not deny this
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and, as credibly related by Rizzo, when confronted she
told him she did not want to roll 10 pounds because 1t
was a waste of time to do only that much Rizzo had al
ready decided to discharge Lukasek when he sought her
explanation, and he did so He wrote a third warning
reading, failed to prepare menu items in advance Prep
aration for noon meal, Jan 7, 1986 were not completed
by the employee as a result additional help was need [sic]
that day ” Rizzo says he wrote her up because she did
not roll the 10 pounds According to Rizzo, the reasons
he terminated her were that she was not following
menus, had nonexistent sanitation techmques, and was
hoarding food This last has to do with her custom of
preparing food 1n advance for her next shift and then
complaining when some other cook used 1t in the mter
mm All of this, plus a reference to discharge after three
warnings,®2 was not, I am convinced, the whole reason
The real reason, I find, was that Rizzo plamnly did not
hke Lukasek or think she was a good employee and
looked hard for a colorable reason to rid himself of her
His revealing plaint that she did whatever she wanted
before Respondent took over the kitchen, and continued
to do so tells me that her presence, in the parlance of the
street, bugged him, and he was delighted for the chance
to remove her Whether his motives were pure 1n all re
spects are not my concern The only question for me 1s
whether she was terminated for reasons forbidden by the
Act The General Counsel points out, and I agree, that
the bread and hamburger incidents by themselves seem
rather trivial Moreover the testimony of Rizzo and
Stanikmas 1s at odds 1n several respects It 1s certainly
true that in the proper circumstances an unlawful motive
may be inferred from false reasons for discharge ¢ but
the circumstances here present notwithstanding the
questionable nature of the reasons for warnings, reduc
tion 1n hours and ultimate discharge, only show a course
of action based on reasons questionable to many but not
in themselves unlawful Moreover she was not a union
adherent Respondent knew this and could not reason
ably have believed mustreating Lukasek would discour
age umion activity It certainly would not want to en
courage her to take up union activity Finally whether
the General Counsel could make out a prima facie case
of discharge and other discriminatory treatment 1n viola
tion of Section 8(a)(4) and/or (1) of the Act largely de
pended on my crediting Lukasek regarding the state
ments of Landry and Stanikmas relative to her participa
tion in Board proceedings She 1s not credited over
Landry and Stanikmas Notwithstanding that one might
reasonably question the severity of Respondents action
against Lukasek, and the reasons asserted the evidence
will not support a finding that conduct violated the Act

15 Maria Aleman and Adelaida Mora

In the early or mid September Aleman and Mora re
quested a pay raise to $5 an hour Stanikmas told them
he would try to get them a raise through Landry On 24
September, Landry advised them that he did not want to

53 Respondent s personnel manual provides that an employee may be
discharged after three written warnings
54 Shattuck Denn Mining Corp supra

lose them and would inquire into the possibility of a
raise Mora agreed that Landry and Stanikmas told her
and Aleman they had to check with Lemay Landry met
with Vice President Connors on 25 September, and the
raise was discussed Connors told him there could be no
raises because there was a union campaign 1n progress
and she had been advised by counsel to freeze wages and
make no changes Landry, upset over the prospect of
losing two employees, told Lemay that Connors had said
there could be no raise because Respondent had received
a union petition®® and everything was frozen Lemay
agreed this was the case They met with Aleman and
Mora the same day Lemay relates that he told them Re
spondent could not give them a raise because 1t had re
cetved the petitton and if he gave them a raise this
would be received as coercion to vote no, and he would
be charged with an unfair labor practice Landrys ver
sion 1s that Lemay told them through an nterpreter,
that due to the umon orgamzation Respondent could not
promise a raise unless they had promised one prior to 23
September Aleman says the reason given for no raise
was that there were going to be problems about a union
and the home would not give the raise until the voting
took place The testtmony of Lemay, Landry, and
Aleman are complementary rather than contradictory,
and show that the employees were informed there could
be no raise during the union campaign leading to an elec
tion for fear of being charged with wrongdoing Mora
testified that Landry said he would give a raise and
better benefits after the union drive I believe that Mora s
testimony refers to statements allegedly made at a later
meeting

The complaint alleges that Landry violated Section
8(a)(1) on this September occasion by telling employees
Respondent could not give them a promised raise be
cause of the Union and violated Section 8(a)(3) by fail
ing to give Aleman and Mora an increase to $5 an hour
The Board, in Centre Engineering 5% stated the following
controlling principles

Further 1t 1s well settled that in deciding wheth
er to grant benefits while a representation election 1s
pending an employer should act as if no union
were 1n the picture Thus 1f an employer withholds
wage increases or accrued benefits because of union
activities and so advises employees 1t violates the
Act However, where employees are told expected
benefits are to be deferred pending the outcome of
an election 1n order to avoid the appearance of elec
tion interference the Board will not find a violation
of the Act

Here there 1s no withholding of a promused, planned,
accrued, or regularly scheduled wage or benefit Al
though the employees may have expected a raise that
expectation was purely subjective and based on no prom
1se other than that Landry would see if a raise was possi
ble Landry plainly communicated to Aleman and Mora

55 The representation petition in Case 1-RC-18602 was filed on 24
September
56253 NLRB 419 421 (1980)
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that the reason for no raises was the pending election pe
tition and the desire to avoid the appearance of unlawful
interference I therefore find Lemay s statement was not
a violation of Section 8(a)(1) of the Act 57 The General
Counsel s contention that the demal of the pay raise was
part and parcel of an unlawfully motivated plan to get
rid of Aleman and Mora 1n violation of Section 8(a)(3) 1s
likewise without merit because there 1s no evidence Re
spondent knew of the union sympathies of Aleman and
Mora until after the raise was denied and the raise was
withheld for a lawful reason

Commencing the week of 7 October, Respondent held
regular meetings with employees during the preelection
period Lemay Stanikmas, Landry and Lavallee were
usually present at meetings with the kitchen staff The
complaint alleges the following

[8](f) In or about late October, 1985, Respond
ent, acting through Administrator Paul J Lemay,
Food Service Supervisor Mark Stanikmas, Supervi
sor Norman Landry, and Staff Development Coor
dinator Ann Lavalle [sic], in the nursing home

(1) asked employees 1if they understood about
the Union

(2) told employees that Respondent had plans
for the employees and was gomng to give them
more benefits and a raise if they didnt join the
Union but not until after November 25 1985, and

(3) asked employees 1f they were going to sign
yes for the Union

There 1s no evidence 1n support of (3), and (1) 1s lawful
on 1ts face The evidence offered in support of allegation
(2) 1s the testtmony of Aleman and Mora who attended
several meetings, made plain therr prounion statements
and quit attending the meetings because of these sympa
thies Attendance at the meetings was not mandatory

The testimony of Aleman and Mora 1s somewhat con
fused and suffers from a lack of mutual corroboration
Aleman testified that Lemay promused better benefits
without the Union after the voting, including better med
ical benefits and medical cards She avers employees
were asked 1if they comprehended what the Union was
about and were told the reason for no raises was there
were beginning to be problems about a union, and until
the voting were to take place they would be giving a
raise  Aleman further testified that Lemay called Mora
stupid when Mora said she understood

Mora testifies that Landry said he could not gtve her a
raise because she was going to be a umon member and
was going to vote for the Umon Landry did, says Mora
promise a raise and a medical card after the union the
onset of the union She continues that when he gave
her a leaflet about the voting she put YES on 1t in big
letters and told him that was how she would vote Ac
cording to Mora, Landry told her she should get out if
she was going to vote for the Umon Her alleged re

57 Huttig Sash & Door Co 263 NLRB 1256 (1982) rehed on by the
General Counsel 1s distinguishable because 1t mvolved a promised wage
increase Progressive Supermarkets 259 NLRB 512 (1981) aiso rehied on
by the General Counsel 1s also distinguishable because it involved the
postponement of a regularly scheduled pay raise

sponse was that she was not going to get out and was
not stupid

According to Stella Lukasek she was at a meeting 1n
mid October where Lemay, with the aid of an interpret
er, spoke to the kitchen help Her testimony on the con
tent of the meeting reads as follows

Q And what did Mr Lemay say at this meet
ing?

A He told us that 1t wasn t such a good 1dea that
the union would be in there that they just take
money out of your pay and they dont give you
your moneys worth 1t would be better if we
didn’t—that he could do better later on for us

Q Do you recall anything else being said?

A That was about 1t 1n a round about way

Q Was—were Ms Aleman and Ms Mora at this
meeting?

A Yes

Q Dud they say anything at this meeting that you
recall?

A Yes They said they thought a union would be
the finest thing that could get in there because then
they wouldnt have to beg for their money, that
they didnt get 1t when they were promised 1t and
that they could go to a person and explain to him
how much work they were doing and he would get
the money for them

Keith Carlson only recalls that Lemay said that if 1t
were not for the Union the raises would have been
granted

Turning to Respondents representatives Stantkmas
states that Aleman and Mora attended the first meetings,
did not believe Respondent, and quit attending He avers
that at the first two meetings they insisted they should
get a raise and Lemay explained why Respondent could
not promise or grant a raise There was no discussion of
medical benefits at the meetings Stanikmas does not
recall Landry saying anyone was stupid but does recall
that Mora would say she was not stupid This latter
recollection comports with Mora s testimony that she as
sured management she was not stupid I do not credit
Aleman s claim that Lemay said Mora was stupid It 1s
quite possible however that Aleman heard Mora say she
was not stupid and assumed Lemay had said she was

Lavallee recalls that Lemay was the primary speaker
at these meetings and used an interpreter According to
Lavallee Respondent (presumably Lemay) said that
during the union campaign no raises could be given be
cause things had to remain status quo and nothing could
be promised to employees There was some talk about
negotiating a contract and that the Union could only ne
gotiate labor packages containing wages and benefits, but
could not change company policies Nothing was said or
promised regarding medical cards

Lemay testifies as follows the purpose of the first
meeting with the kitchen employees as a group was to
explain that because they would hear things from the
Union he wanted them to hear the Company s side At
the second meeting there was discussion of union dues
fines assessments, and similar costs employees do not
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now have to bear Neither medical benefits or cards
were mentioned at any meeting He recalls directing no
questions to Aleman or Mora Employees asked many
questions about wages and benefits, and were told Re
spondent could know nothing about them because 1t was
against the law to make any changes during a union cam
paign unless they were planned ahead Lemay recalls
nothing being said about what might happen 1n that
regard after the election

Landry does not speak to the content of the meetings

1 do not credit Mora s testimony that Landry told her
he could not give her a raise because she was going to
be a union member and was going to vote for the Union
Mora and Aleman were told before they publicly de
clared their union support®® in October that they could
not be given a raise It 1s improbable that Landry would
for no apparent reason spontaneously depart from Re
spondent s true reason and voice an unlawful reason n
the mudst of a carefully orchestrated preelection cam
paign

Considering all the tesimony on the matter and the
comparative testimonial demeanor of the witnesses, I
conclude and find that here was a not uncommon occur
rence The employees testified to what they believed Re
spondent s supervisor meant, not what they actually said
As the Board has pomnted out A respondent 1s responst
ble only for the remarks it makes to employees, and not
for the impressions that employees may derive from the
remarks 59 I agree with Judge Barban that this does not
mean an employer 1s licensed to interfere with employee
rights by using subtlety mnuendo or inference,®? but
Respondent 1n the instant case did not so interfere when
presenting 1ts reason for not granting raises Moreover
Respondent did not promise any benefits, raises or oth
erwise at all for any reason, and did not condition bene
fits or raises on reframning from jomnng or assisting the
Union

For all the reasons set forth above the evidence does
not preponderate 1n favor of a finding that Respondent
violated Section 8(a)(1) of the Act by conduct alleged 1n
paragraph 8(f)(1) (2), and (3) of the complaint

Even though I believe Mora at times testified to her
perceptions rather than the actual facts, her claim that
Landry told her she should get out if she was going to
vote for the Union seemed certamn and 1s credited
Landry was aware of her open declaration of union sup
port This may have provoked his comment, but it 1s
well settled that an invitation to quit like that tendered
by Landry conveys the message that union support and
continued employment are not compatible 1s coercive
and threatemng and violates Section 8(a)(1) of the
Act 8! The matter was fully litigated and I find Landry s
statement did violate Section 8(a)(1)

58 There 1s no evidence Aleman and Mora signed union authornization
cards

59 Fidelity Telephone Co 236 NLRB 166 (1978)

60 EMR Photoelectric 251 NLRB 1597 1608 fn 29 (1980)

61 . A Baker Electric 265 NLRB 1579 1580 (1982) and cases cited
J & G Wall Baking Co 272 NLRB 1008 (1984) NLRB v Stenerfilm
669 F 2d 845 (Ist Cir 1982)

E The Warnings

Respondent wrote warning notices for Aleman on 22
October and 4, 5, and 7 November and for Mora on 22
and 30 October and 5 6 and 7 November The 22 Octo
ber warnings to both are marked as first warning notices
for absence and bear the signature of Stanikmas and the
note would not sign Aleman testified that she never
saw this document or the warnings of 4 and 7 Novem
ber, and only saw and signed the one for 5 November
that was also marked as a first warning She denied that
the writing on the back of this notice stating that she had
overstayed her meal period and would be given disci
pline up to termination 1f she repeated this conduct was
on the warning when she signed it Aleman claims that
she signed the warning because Stanikmas, with no inter
preter present, represented 1t to her as something that
needed to be signed for a medical card and would cost
her $3 only

Mora conceded she signed the 30 October document
marked as a second warning and noted she was absent
but had someone call for her, on 25, 28 29 and 30 Octo
ber Mora says she was told 1t was for a medical card or
surance, and denies seeing or signing the warnings of
22 October or 5 6 and 7 November The 5 November
warning mirrors the notations on both front and back of
the warning that date given to Aleman The 22 October
and 6 and 7 November are signed by Stanikmas The 7
November warning notices to Aleman and Mora, whose
dates on both documents appear to have been altered
from 5 November, each note the reasons to be conduct,
attitude, lack of courtesy, Threatened another employ
ee, and Termmated ’ They are either notices of dis
charge or memoranda of the reasons prepared and signed
by Stanikmas I credit Aleman and Mora that they never
saw them and assuming arguendo that they did, further
find they could not read them There 1s no explanation of
the alteration in dates and I am not convinced the no
tices dated 7 November were prepared on that date It 1s
quite possible they were prepared after 7 November as
possible support for Respondents theory of discharge
and the backdating was at first erroneous and required
correcting Although I suspect this 1s what happened the
evidence 1s msufficient to warrant so finding The ew1
dence does however warrant a finding that Stamikmas
prepared and signed Moras name to the first warning
to her dated 5 November There 1s no question that he
completed the 5 and 6 November warning notices to
Mora (Strangely the 6 November notice 1s not marked
as a first second or any other warning ) He musspelled
Mora s name as Adeledea on the top of both forms He
signed the 6 November form as Mark Stanikmas with the
note Mora was yelling about warning The 5 Novem
ber form 1s signed Adeledea Mora and does not remotely
resemble her bona fide signature Adelaida Mora of 30
October but more closely resembles Stanikmas hand
writing, especially his rendering of Adeledea Mora at
the top of the forms A companison of this rendering
with Moras purported signature on the 5 November
notice reveals sufficient similiarities in spelling and hand
writing to persuade me that Stanikmas did sign Moras
name to the 5 November warning notice
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The accounts of Mora and Aleman regarding the
warning notices are credited Stanikmas testtmony to the
contrary 1s not credited I conclude the ones they did
sign were secured on the basis of a misrepresentation
that they were applying for medical insurance and the
ones they dispute were never in fact presented to them
but were merely placed in Respondents files whence
they came to trial Respondents knowledge that Mora
and Aleman definitely and openly wanted the Union to
succeed 1n its campaign, Respondent s clear hostility to
those sympathies, the absence of any prior warnings to
the two notwithstanding claimed misconduct by them at
an earher time, the misrepresentations employed to
secure their signatures the later addition of material to
notices, the unexplained changing of dates and what ap
pears to be an attempted copying of Mora s signature to
provide evidence she had seen a notice, all persuade me
that the warning notices were discriminatory tools de
signed to eventually elimmnate Mora and Aleman from
employment at the facility, and thus discourage union
membership and activity by Respondents employees
Such conduct violates Section 8(a)(3) and (1) of the Act

F The Discharges

According to Stantkmas he and Landry heard Aleman
and Mora shouting in Spanish, and complaining that they
deserved a raise and needed more help and blaming the
failure of Respondent to take care of these concerns and
the withdrawal of permission to take leftover food home
on Barbara Carpenter a cook Stanikmas does not speak
Spamish In the course of their alleged tirade Aleman and
Mora according to Stanmikmas threatened to kill Carpen
ter After 20 minutes of this, and some quieting down by
Stanikmas they returned to work At this point says
Stanikmas he turned around and saw that Landry had
returned to his office Landry testifies that after he heard
them voicing their continuing complaint about raises he
returned to his office, let Stanikmas handle it heard no
threat and did not realize how serious 1t was until Stan
tkmas told him about 3 30 pm that Mora and Aleman
had threatened to hurt Carpenter Stamikmas says he did
not tell Landry what had happened until 2 hours after
the ncident because he was comforting a frightened Car
penter and further says Landry said he would take care
of 1t the next day when he came i Landry testifies that
when Stanikmas reported to him Aleman and Mora had
already left, and he did nothing further that day because
Connors was not available for consultation

Both Aleman and Mora deny threatening Carpenter
with injury Carpenter was not a witness Inasmuch as
Landry says he heard no threat Stanikmas claim that
Aleman and Mora threatened Carpenter 1s the only ev
dence in support of the reason proffered for calling
Aleman and Mora 1n the following day

Stanikmas testimony that he heard Aleman and Mora
threaten to kill Carpenter 1s not credited This testimony
18 corroborated neither by Carpenter who did not te
sitfy nor Landry or anyone else Landry testified that all
Stanikmas told him was that Aleman and Mora had
threatened Barbara that they were going to hurt her
Landry s faillure to confront Aleman or Mora with this
allegation or prevent them from working 1n the kitchen

where Carpenter also worked, until about 11 am the
following day by which time the two had been working
about 5 hours persuades me that he was not told Car
penter had received a death threat, and that he did not
consider her to be mn imminent danger The demals of
Aleman and Mora that they threatened Carpenter at all
are credited '

Landry called Aleman and Mora mto the kitchen
office shortly after 11 am on 7 November Also present
were Stantkmas and Lavallee There was no interpreter
present The witnesses disagree on what happened on 7
November

1 Moras version

Aleman had left the kitchen to seek help because she
and Mora had a lot of work Mora then went nto
Landry s office and told him that she was alone 1n the
kitchen with a lot of work No one else was present
during the meeting of the two Landry irntably respond
ed, Oh every hour, every hour Mora complamed
there should be a third person helping her and Aleman,
and again complained that she had not received a pay
raise Landry told her he would give her no raise, he
was not going to put a third person on and Mora should
punch out and leave if she did not want to continue
working that way He then asked where Mora came
from When she replied she was from Cuba he said
people from Cuba were no good He then again told her
to punch out and leave if she did not like the fact he was
not going to put another employee in the kitchen She
said she would not punch out because she was just de
fending her rights as a worker and he could punch out
himself 1f he wanted but she would not At that pont he
called her a F—g Black She then said he could not
offend her by calling her that He kept telling her to
punch out and the police were called Mora denies that
she swore

2 Aleman s testimony

She had gone to find carts on which to carry food
When she returned Mora was 1n the office with Landry
Lavallee and Stanikmas She heard Landry tell Mora
she was fired because Mora had asked for another person
to help them at work Aleman was discharged by Lemay
with Lavallee Stanmkmas, and Landry present Lemay
told her to punch out and leave but gave no reason No
interpreter was present until after she and Mora were
told to punch out and go which she says meant they
were fired After she was fired, Lus Serrano came as an
mterpreter She was then asked by Lavallee and Landry
through Serrano whether she was going to hurt Carpen
ter She denied that she was and denies threatening Car
penter

3 Landry s version

He could not find Serrano who was transporting laun
dry so he called Aleman and Mora into the office at a
little after 11 am with no nterpreter present Stamkmas
and Lavallee were present He asked the women if they
had threatened Carpenter They did not understand him
Lavallee asked 1f they had wanted to hurt Carpenter
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They indicated they did not understand He decided to
suspend them rather than base a decision on poor com
munications without an nterpreter He told them he
would nvestigate the facts of the previous day from the
interpreter who had then been present, and they were
suspended, and he asked them to punch out and go
home Mora told him to punch out and to f— himself,
repeated 1t again and added f— you, you punch out
He told her she was fired because she was swearing to
him and he would call the police 1f she did not punch
out and go home She told him to call the police He did
When a police officer arrived, Mora left through the
dining room, screaming as she went

Serrano came nto the office soon after Mora left He
told Landry that Aleman and Mora had tried threaten
ing Carpenter the day before Landry then asked Ser
rano to ask Aleman if she wanted to hurt Barbara Car
penter Serrano spoke to Aleman in Spamish and then
told Landry they wanted to hurt Carpenter because
they behieved she was responsible for them not getting a
raise and something about stealing jumces Landry then
told Serrano to tell Aleman she was terminated for
threatemng another employee There 1s no testimony
from Serrano who apparently was not available

4 Lavallee s testimony

She and Stanikmas were present when Landry called
Aleman and Mora nto the office Landry asked if they
were threatening Carpenter They did not understand
Lavallee asked in English if they wanted to hurt Carpen
ter Both started yelling Youre no f—ing good
Landry took Mora outside the door Aleman stayed in
the room with Lavallee She could hear Mora repeatedly
saying f— you to Landry Then she heard Landry tell
Mora to punch out Mora repied No you punch out
and repeating No f—ing good Landry then called the
police The police came She escorted the officer to
where Mora was at the timeclock and returned to the
office Enroute she met another policeman with Aleman
who said she had also been fired

When she left Aleman to go to the timeclock, Aleman
had not been fired Aleman and Mora had been suspend
ed by Landry until he could get an interpreter in to
straighten the matter out Lavallee does not believe the
women understood Landry That 1s when the yelling and
screaming started on all sides Stamkmas was 1n and out
during all these goings on She did not speak to Aleman
or Mora 1n Spanish on 7 November Aleman was swear
ing before Mora left the room but not after

5 Stamkmas testimony

Landry asked Mora and Aleman if they had threat
ened to kill Carpenter They did not understand Laval
lee asked 1f they had threatened to hurt Carpenter They
agreed they had Landry said they were suspended and
told them to punch out Mora started swearing scream
ing, and yelling Aleman did not swear

6 Conclusions

As a preface when Aleman says Lemay fired her I am
certain she meant Landry No one but Stanikmas claims

Aleman and Mora threatened to kill Carpenter, or that
Landry asked them if they had Stanikmas has not been
credited on the former and 1s not credited on the latter
Simlarly Stanikmas testimony that the two ladies ad
mitted, 1n response to Lavallee s question, that they had
threatened to hurt Carpenter 1s supported by nerther La
vallee nor Landry and 1s not credited Aleman credibly
testified that she did not tell Serrano she was going to
hurt or was threatening Carpenter That Serrano may
have told Landry she had 1s hearsay without benefit of
supporting testimony from Serrano Aleman with her
limited understanding of English, was disabled from dis
puting Serrano s translation to Landry

What happened, I believe 1s that Stanikmas gave
Landry a false report of a threat to hurt, not kill, Car
penter There 1s no evidence Landry checked with Car
penter Had there been a threat either as propounded by
Stamkmas or as reported by him to Landry 1 seriously
doubt that Stanikmas would have waited 2 hours to
report 1t I also doubt that Landry would have let
Aleman and Mora work with Carpenter for 5 hours had
he beheved she was endangered Moreover, I perceive
no reason for suspending Aleman or Mora until an inter
preter could be found Landry well knew Serrano would
be available that day Landry as yet had no proof of mis
conduct by either and the absence of any perception
that Carpenter was in immediate danger demonstrates
there was no colorable reason for the suspensions

Landry says he terminated Aleman for threatening
Carpenter This treatment contrasts sharply with that ac
corded nurses aide Cecile Abraham on 22 November
when she threatened presumably in English to beat up
her team leader Recognizing a personality conflict be
tween the two Respondent merely transferred Abraham
to another floor and warned her she would be terminat
ed for a repeat of such conduct Abraham was later
warned, on 22 April 1986 after 10 days of absences of
disciplinary action if the absences were repeated So far
as the record shows she was still an employee at the time
of the trial before me There was a continuing personali
ty conflict between Carpenter Mora and Aleman be
cause the latter two disapproved of the former s private
life style How a threat by Aleman or Mora to hurt 1s
more reprehensible than that of Abraham 1s not ex
plamed The disparity 1n treatment 1s glaring Given this
disparity 1n treatment, the failure to investigate with Car
penter the incredible testimony and tinkering with warn
ing notices by Stanikmas Respondent s failure to nsulate
Carpenter from possible harm on the morning of 7 No
vember the outspoken union advocacy by Aleman and
Mora, Respondent’s admitted knowledge of that sympa
thy, Respondents hostility toward the Union, and Re
spondent s other unfair labor practices I am persuaded
the General Counsel has made out a prima facie case that
Aleman was suspended and later discharged because of
her union activity Respondent has neither rebutted this
prima facte case nor shown Aleman would have been
suspended or fired absent her support of the Union The
General Counsel has proved by a preponderance of the
credible evidence her suspension and discharge were un
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lawfully motivated and violated Section 8(a)(3) and (1)
of the Act

Moras discharge 1s another matter Her suspension
was, I find, unlawful for the same reason as that of
Aleman The General Counsel has also established a
prima facie case that she was discriminatonily discharged
Nevertheless I do not credit her testimony that Landry
called her a F— Black, although, given the language
difficulty, she may have believed he had Aleman does
not support her on this, and Landry and Lavallee credi
bly testified that Mora responded to her suspension with
repeated vulgar words directed at Landry Accordingly
the questions raised are whether she would have been
fired for using this language if no umon drive existed
and, if so, was this language provoked by Respondent s
unlawful suspension and therefore excusable It 1s well
settled that an employer may lawfully terminate an em
ployee who engages 1n conduct for which he or she
would have been fired mn the absence of unmon activity
even 1If the employer wants to discharge the employee
for union activity and 1s actively seeking a reason to ac
complish that aim,®2 but 1t 15 equally well settled that 1f
an employer by 1ts unlawful conduct provokes an em
ployee 1nto such conduct then that conduct cannot serve
to justify the employees discharge 63 Moras explosion
was the spontaneous and direct result of Landrys an
nouncement of her suspension and his order to punch out
and go home The suspension, and obviously therefore
its announcement and effectuation has been found viola
tive of Section 8(a)(3) and (1) of the Act This unlawful
conduct was the provacation for Mora s unpleasant lan
guage which according to Landry, was his reason for
the discharge Insubordinate though Moras language
may have been, 1t was caused by Respondent s unlawful
suspension and is not a sustainable defense to the General
Counsel s prima facie case of discharge The General
Counsel has established by a preponderance of the cred:
ble evidence that Mora s discharge, like that of Aleman
violated Section 8(a)(3) of the Act

V THE OBJECTIONS TO THE ELECTION

At the proceeding before me the Umion withdrew sev
eral of its objecttons Those remaining for determination
read as follows

3 The Employer threatened employees with rep
rimands because of their union activity

4 The Employer discharged employees because
of union activity

5 The Employer otherwise violated the Act and
the Board s rules to pre election conduct

The petition 1n Case 1-RC-18602 was filed on 24 Sep
tember 1985 The election was held on 20 November

62 Sroutco Inc 218 NLRB 645 650-651 (1975) P G Berland Paint
City 199 NLRB 927 (1972) Klate Holt Co 161 NLRB 1606 1612 (1966)

82 NLRBv M & B Headwear Co 349 F2d 170 174 (4th Cir 1965)
consistently followed by the Board See eg Well Bred Loaf Inc 280
NLRB 306 (1986) Olympic Limousine Service 278 NLRB 932 (1986)
Vought Corp 273 NLRB 1290 1295 (1984) Turnbull Cone Baking Co
271 NLRB 1320 1359 (1984) E I du Pont & Co 263 NLRB 159 160
(1982) Louistana Council No 17 AFSCME AFL-CIO 250 NLRB 880
886 (1980) Max Factor & Co 239 NLRB 804 817 (1978)

1985 Matters covered by Objections 4 and 5 have been
found to be unfair labor practices occurring during the
critical period between petition and election ¢ Unfair
labor practices constitute objectionable preelection con
duct 63 Accordingly, Objections 4 and 5 are sustained
Objection 3 1s not supported by evidence and 1s over
ruled

VI THE REFUSAL TO BARGAIN

The Union had a card majority 1n the appropriate col
lective bargaining unit when 1t requested recognition on
23 and 24 September Respondent rejected those requests
and thereafter committed serious and pervasive unfair
labor practices including the maintenance of unlawful
no solicitation and no access rules threats to change dis
pose of, or sell the facihity in the event of umon success
in the election, conveying an impression of surveillance,
coercive Interrogation, telling employees 1t would be dif
ficult for them to get work elsewhere if the Union won
the election, advising employees to quit their employ
ment 1f they were going to support the Union, promising
better wages and working conditions if employees ab
stain from supporting the Union, and discharging Maria
Aleman and Adelaida Mora because they were 1n favor
of a union Respondent s unlawful conduct was designed
to discourage employee support for the Union, had a
tendency to undermine 1its established majority status
and prevented the holding of a fair election on 20 No
vember 1985

The various threats to close sell or change the oper
ation are of a type that the Board has long held to be of
the most egregious sort,®® as are the discharges of
Aleman and Mora 87 Unit employees certainly were
aware of the discharges of Mora and Aleman as well as
that of Mangim1 Considering all the unfair labor prac
tices and the unlikely prospect that traditional remedies
can sufficiently erase their continuing impact on the elec
torate, I am persuaded that employee sentiment as re
flected by the signed authorization cards will be best
protected by a bargamning order in view of the slight
possibility that a fair election might be ensured by the
use of traditional remedies 8 Accordingly I conclude
and find Respondent violated Section 8(a)(5) and (1) of
the Act by refusing to bargain with the Union as of 23
September when the Union demanded recognition 62 Re
spondent s unfair labor practices occurring before that
date are remedied by the Order

On the foregomng findings of fact and conclusions
drawn therefrom, and on the entire record 1n this case 1
make the following

CONCLUSIONS OF LAwW

1 The Respondent, 299 Lincoln Street Inc, a wholly
owned subsidiary of Broad Reach Health Services, Inc,

84 Ideal Electric & Mfg Co 134 NLRB 1275 (1961) Goodyear Tire &
Rubber Co 138 NLRB 453 (1962)

85 Dal Tex Optical Co 137 NLRB 1782 1786 (1962)

86 General Stencils 195 NLRB 1109 1110 (1972)

87 Well Bred Loaf supra

88 NLRB v Gissel Packing Co 395U S 575 614 (1969)

89 Trading Port 219 NLRB 298 301 (1975)
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1s an employer engaged 1n commerce within the meaning
of Section 2(2), (6) and (7) of the Act

2 The Umon Lincoln Employees Union, Division of
USWA AFL-CIO-CLC, 15 a labor orgamzation
within the meaning of Section 2(5) of the Act

3 The following unit constitutes a unit appropriate for
collective bargaining

All full time and regular part time nurses aides
housekeeping employees, food service employees
maintenance employees laundry employees and
team leaders employed by the Employer at its 299
Lincoln Street, Inc facility in Worcester Massa
chusetts, excluding all office clerical employees,
Registered Nurses, Licensed Practical Nurses, pro
fessional employees temporary help agency em
ployees guards and supervisors as defined 1n the
Act

4 Beginning 23 September 1985, and continuing to
date, the Union has been the exclusive representative of
all the employees within the appropriate umit for pur
poses of collective bargaining within the meaning of Sec
tion 9(a) of the Act

5 By maintaining an overly broad rule against solicita
tion and distribution Respondent violated Section 8(a)(1)
of the Act

6 By promulgating and mamntaining an overly broad
rule restricting employee access to Respondents prem
1ses during their off duty hours 1in order to discourage
them from engaging 1n protected union activity Re
spondent violated Section 8(a)(3) and (1) of the Act

7 By teling employees it would be difficult for them
to secure employment elsewhere if they selected the
Union as their collective bargaining representative Re
spondent violated Section 8(a)(1) of the Act

8 By creating the impression that the union activities
of employees were under surveillance Respondent vio
lated Section 8(a)(1) of the Act

9 By coercively interrogating an employee about his
unton sympathies Respondent violated Section 8(a)(1) of
the Act

10 By suggesting that employees quit if they were
going to vote for the Union Respondent violated Sec
tion 8(a)(1) of the Act

11 By promising better wages and working conditions
if employees abstained from supporting the Union Re
spondent violated Section 8(a)(1) of the Act

12 By threatening to close, sell or change its business
operations 1f the employees selected the Umon as their
representative Respondent violated Section 8(a)(1) of the
Act

13 By preparing warning notices to Adelaida Mora
and Marna Aleman for the purpose of causing their dis
charge because they were union supporters, Respondent
violated Section 8(2)(3) and (1) of the Act

14 By discharging Sharon Mangim1 and suspending
and discharging Maria Aleman and Adelaida Mora 1n
order to discourage employee union acitivty Respondent
violated Section 8(a)(3) and (1) of the Act

15 By refusing to bargain with the Union as the desig
nated collective bargaining representative of 1ts employ
ees in the appropriate bargaiming umit and by engaging

in the above described violations of Section 8(a)(3) and
(1) for the purpose of undermining and destroying the
Unions majority status Respondent violated Section
8(a)(5) and (1) of the Act

16 The violations of the Act set forth above are unfair
labor practices affecting commerce within the meaning
of Section 2(6) and (7) of the Act

17 Respondent engaged in objectionable conduct re
quiring that the election conducted on 20 November
1985 1n Case 1-RC-18602 be set aside

18 The violations of the Act found here interfered
with the election process, had a tendency to undermine
the Umions strength prevented the holding of a fair
election, and warrant the 1ssuance of a bargaining order

THE REMEDY

In addition to the usual cease and desist and notice
posting requirements, my recommended Order will re
quire Respondent to bargain with the Union, and to offer
unconditional remnstatement to Sharon Mangim Maria
Aleman, and Adelaida Mora and make them whole for
all wages lost by them as a result of their unlawful dis
charge such backpay to be computed on a quarterly
basis with interest to be computed in the manner pre
scribed in £ W Woolworth Co, 90 NLRB 289 (1950)
and Flonda Steel Corp 231 NLRB 651 (1977) 7° Re
spondent will also be required to remove from 1ts files
any reference to the discharge of Sharon Mangim1 Maria
Aleman, and Adelaida Mora and the suspension of Maria
Aleman and Adelaida Mora and notify them in writing
that this has been done and that evidence of their unlaw
ful discharge and suspension will not be used as a basis
for future personnel action aganst them The General
Counsel s request for a visitatorial clause 1s denied as un
necessary in this case

On these findings of fact and conclusions of law and
on the entire record, I issue the following recommend
ed7l

ORDER

The Respondent 299 Lincoln Street Inc a wholly
owned subsidiary of Broad Reach Health Services Inc,
Worcester Massachusetts 1ts officers, agents successors
and assigns shall

1 Cease and desist from

(a) Mamtaining or enforcing any rule or other prohibi
tion which forbids solicitation on behalf of a umon or
distribution of union Iiterature by employees on their
own time 1n nonworking areas or areas not solely devot
ed to patient care

(b) Promulgating maintaining or enforcing overly
broad rules prohibiting employee access to nonpatient
care areas of Respondents premises during his or her
off duty hours

70 See generally Isis Plumbing Co 138 NLRB 716 (1962)

71 If no exceptions are filed as provided by Sec 102 46 of the Board s
Rules and Regulations the findings conclusions and recommended
Order shall as provided in Sec 102 48 of the Rules be adopted by the
Board and all objections to them shall be deemed waived for all pur
poses
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(c) Telling employees 1t will be difficult for them to
secure employment elsewhere if they select the Union to
represent them

(d) Creating the impression that employee union ac
tivities are under surveillance

(e) Coercively interrogating employees about their
union sympathies

(f) Suggesting that employees quit if they are going to
vote for a union

(g) Promising better wages and working conditions 1f
employees abstain from supporting a union

(h) Threatening to close sell or change its business
operation 1f employees select a union to represent them

(1) Preparing warning notices to employees for the
purpose of causing their discharge because they support
a union

(J) Discouraging membership in the Union or any
other labor orgamzation, by discharging employees or
otherwise discriminating 1n any manner concerning their
tenure of employment or any term or condition of em
ployment

(k) Refusing to recognize and bargain with the Union
as the exclusive bargaming representative of all the em
ployees 1n the above described appropriate umit

2 Take the following affirmative action necessary to
effectuate the polictes of the Act

(a) Offer to Sharon Mangim, Maria Aleman and Ade
laida Mora immediate and full reinstatement to their
former jobs or, 1f those jobs not longer exist, to substan
tially equivalent positions, without prejudice to their se
mority or other rights and privileges and make them
whole for any loss of earnings suffered by reason of Re
spondent s unfair labor practices 1in the manner set forth
in the remedy section of this decision

(b) Remove from the records of Sharon Mangim
Maria Aleman and Adelaida Mora any reference to their
discharge any reference to the suspension of Mara
Aleman and Adelaida Mora, and all warning notices pre
pared for Maria Aleman and Adelaida Mora on and after
22 October 1985 and notify them mn writing that this has
been done and that the evidence of their unlawful dis
charges suspensions and warning notices will not be
used as a basis for any future disciplinary action agamnst
them

(c) Rescind 1ts rule n 1ts personnel manual prohibiting
solicitations of any kind or the sale or distribution of ma
tenal unless 1t 1s specifically approved by Respondent

(d) Rescind 1ts 20 September 1985 rule denying em
ployees access to Respondents premmses during their
nonscheduled worktime

(e) Preserve and on request, make available to the
Board or 1ts agents for examination and copying, all pay
roll records, social security payment records timecards
personnel records and reports, and all other records nec
essary to analyze the amount of backpay due under the
terms of this Order

(f) Recogmize and, on request bargain collectively
with Lincoln Employees Union Division of USW A,
AFL-CIO-CLC as the exclusive collective bargaimning
representative of the employees of Respondent 1n the ap
propriate bargaining umt described below

All full time and regular part time nurses aides
housekeeping employees food service employees,
maintenance employees laundry employees and
team leaders employed by the Employer at its 299
Lincoln Street, Inc facility in Worcester, Massa
chusetts excluding all office clerical employees
Registered Nurses Licensed Practical Nurses, pro
fessional employees, temporary help agency em
ployees, guards and supervisors as defined in the
Act

(g) Post at 1ts Worcester Massachusetts facility copies
of the attached notice marked Appendix 72 Copies of
the notice on forms provided by the Regional Director
for Region 1, after being signed by the Respondent s au
thorized representative shall be posted by the Respond
ent immediately upon receipt and maintained for 60 con
secutive days i conspicuous places including all places
where notices to employees are customarily posted Rea
sonable steps shall be taken by the Respondent to ensure
that the notices are not altered defaced or covered by
any other matenal

(h) Noufy the Regional Director in wrniting within 20
days from the date of this Order what steps the Re
spondent has taken to comply

IT IS FURTHER RECOMMENDED that the complaint be
dismissed 1nsofar as 1t alleges violations not specifically
found

IT 1S FURTHER RECOMMENDED that the election held in
Case 1-RC-18602 on 20 November 1985 be set aside and
Case 1-RC-18602 be dismissed

72 If this Order 1s enforced by a judgment of a United States court of
appeals the words 1n the notice reading Posted by Order of the Nation
al Labor Relations Board shall read Posted Pursuant to a Judgment of
the United States Court of Appeals Enforcing an Order of the National
Labor Relations Board



