OFFI CE OF THE GENERAL COUNSEL

VEMORANDUM GC 99-8 Novenber 10,
1999
TO All Regional Directors, Oficers-in-Charge,

and Resident Oficers

FROM Fred Fei nstein, General Counse
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In NLRB v. G ssel Packing Co.,*' the Suprene Court
uphel d the Board's authority to i ssue a renedi al
bar gai ni ng order based on uni on aut hori zation cards from
a mpjority of enployees rather than an el ecti on. Such
relief is appropriate when the enpl oyer commts unfair
| abor practices so serious that it is all but inpossible
to hold a fair election even with traditional Board
remedi es. Over the years, sonme of the circuit courts of
appeal considering whether to enforce Board G ssel orders
have differed with the Board's approach. In several
recent decisions, the Board has explicated its views
regardi ng the factors, including those factors enphasi zed
by the circuit courts, relevant to determ ni ng whet her a
G ssel bargaining order is warranted. In Part Il bel ow,
we identify and discuss these factors, which the Regi ons
should rely on in determ ning whether to i ssue G sse
conplaints. In Part Il1l, we discuss recent problens wth
enforcenent of Section 8(a)(1l) G ssel cases. |In order to
devel op a response on these i ssues, Regions are directed
to submt to Advice all cases in which they wish to issue
conpl ai nt seeking a G ssel order based solely on 8(a)(1)
vi ol ati ons.

The courts have generally al so accepted t he
propriety of interim G ssel bargai ning orders under
Section 10(j) of the Act. Were an enployer's violations
have precl uded enpl oyees' choi ce regardi ng representation
t hrough the el ection process, use of Section 10(j) is

1395 U S. 575 (1969).



particularly appropriate to preserve the effectiveness of
the Board's final renedy. Accordingly, | have determ ned
t hat Regi ons shoul d consider 10(j) relief in all G ssel
conpl aint cases and should submt each case to the

I njunction Litigation Branch with a recommendation as to
whether interimrelief should be sought. |In Part |V

bel ow, we di scuss i ssues, particular to certain circuit
courts, which the Regions should take into account in

i nvestigating and evaluating the propriety of interim

A ssel relief.

II. The Factors Rel evant to G ssel
A. The G ssel deci sion

In G ssel, the Suprene Court consi dered whet her the
Board had the authority to order an enployer to bargain
wi th a non-incunbent union on the basis of a union card
majority. The Court recogni zed that, in sone cases, "an
enpl oyer has comm tted i ndependent unfair |abor practices
whi ch have made the holding of a fair election unlikely
or which have in fact underm ned a union's majority and
caused an election to be set aside."? Declaring that "a
bar gai ni ng order is designed as nuch to renedy past
el ection damage as it is to deter future misconduct,"?® the
Court rejected enployer argunents that such a bargai ni ng
order woul d prejudi ce enpl oyees' Section 7 rights. The
Court reasoned that "[a]lny effect will be m ni mal
for there 'is every reason for the union to negotiate a
contract that will satisfy the majority, for the union
Wi ll surely realize that it nust win the support of the
enpl oyees, in the face of a hostile enployer, in order to
survive the threat of a decertification election after a
year has passed.'"*

2 395 U.S. at 610.
®1d. at 612 (footnote onmitted).

“1d. at 612, n. 33 (citation omtted).



The Court identified two situations (now known as
category | and category Il G ssel cases®) in which
enpl oyer m sconduct may warrant the inposition of a card-
based bargai ni ng order renedy. Category | cases are those
"exceptional" cases invol ving "outrageous and pervasive
unfair | abor practices" where the unfair |abor practices
are of "such a nature that their coercive effects cannot
be elimnated by the application of traditional renedies,
with the result that a fair and reliabl e el ecti on cannot
be had."® Category Il cases are "l ess extraordi nary cases
mar ked by | ess pervasi ve practices whi ch nonet hel ess
still have the tendency to underm ne majority strength
and i npede the el ection processes."’” In the latter cases,
the Court held, the Board

can properly take into consideration the

ext ensi veness of an enployer's unfair [l abor]
practices in terns of their past effect on

el ection conditions and the likelihood of their
recurrence in the future. |If the Board finds
that the possibility of erasing the effects of
past practices and of ensuring a fair election
(or a fair rerun) by the use of traditional
remedi es, though present, is slight and that
enpl oyee sentinment once expressed through cards
woul d, on bal ance, be better protected by a
bargai ni ng order, then such an order should

i ssue. "8

B. The Board' s Application of G ssel
1. Category | Cases

The category | G ssel case is rare. As stated
above, it is confined to cases where an enpl oyer's unfair
| abor practices are "outrageous"” and "pervasive" and have
made the holding of a fair election inpossible even with
traditional Board renedies. The Board has found Category

® See MJ. Metals Products, Inc., 328 NLRB No. 170, slip
op. at 1 (August 10, 1999).

® Gssel, 395 U.S. at 613-614.
"1d. at 614.
8 Id. at 614-615.



| m sconduct where an enpl oyer, in response to a union
request for recognition, discharged all, or a substanti al
portion, of the entire bargaining unit and nade it cl ear
to enpl oyees that the reason for the di scharges was the
enpl oyees' support for the union;® or where the enpl oyer
shut down the unit and di scharged the enpl oyees in
retaliation for their union activities.?

Al t hough the practical inpact of a designation as
Category | or Il may seemmininmal,!™ there may be sone
benefit to litigating a G ssel case as a category | case
when the | evel of enployer m sconduct appears to be
extraordinarily egregious. In this regard, the D. C
Circuit has held that the Board's decision to i ssue a
G ssel bargaining order in Category | cases is entitled
to greater deference.®

2. Category Il cases

In Category Il cases, which conprise the vast
majority of G ssel cases, the Board determ nes that the
enpl oyer m sconduct, though not as extraordi nary or

® Cassis Managenent Corp., 323 NLRB 456, 459 (1997),
suppl enented by 324 NLRB 324 (1997), enfd. nem 152 F.3d
917 (2d Cir. 1998), cert. denied 160 LRRM 2192
(1998) (di scharge of entire unit); U S. A Polyner Corp.
328 NLRB No. 177 (August 24, 1999) nunerous independent
viol ati ons of Section 8(a)(1), unlawful [ayoff of 45% of
the unit enployees, including 9 of the 10 nenbers of the
enpl oyees' organizing conmttee and retaliatory conduct
agai nst enpl oyees who testified on behalf of the CGeneral
Counsel at the unfair |abor practice hearing).

" Allied General Services, 329 NLRB No. 58 (Septenber 30,
1999) .

1 At one time the Board interpreted the G ssel decision
as authorizing the Board to issue bargaining orders in
response to category | level violations even in the
absence of a prior union card majority. See United Dairy
Farmers Cooperative Assn, 257 NLRB 772 (1981) and Conair
Corp., 261 NLRB 1189 (1982). The Board, however,
abandoned this approach in Gournet Foods, 270 NLRB 578
(1984).

12 See Power, Inc. v. NLRB, 40 F.3d 409, 422 (D.C. Cr.
1994) .



pervasive as in a Category | case, is sufficiently
serious that it will have a tendency to undermni ne the
union's majority strength and make a fair el ection
unlikely. As the Suprene Court instructed, the Board nay
"take into consideration the extensiveness of an
enployer's unfair [l abor] practices in terns of their
past effect on el ection conditions and the |ikelihood of
their recurrence in the future."*® A review of recent
Board G ssel cases denonstrates that the Board exam nes a
nunber of criteria relevant to these issues in
determ ni ng whether to i npose a G ssel bargai ning order
remedy:

e the presence of "hall mark" violations

e the nunber of enpl oyees affected by the violation --
either directly or by dissem nation of know edge of
t heir occurrence anong t he wor kf orce

e the size of the bargaining unit

e the identity of the perpetrator of the unfair |abor
practice

e the timng of the unfair | abor practices

e direct evidence of inpact of the violations on the
union's majority

e the likelihood the violations will recur

e the change in circunstances after the viol ations

These factors are discussed in nore detail below. \Wen
I nvestigating a charge containing a potential G sse
al | egati on, the Regi ons shoul d adduce evi dence
concerning, and evaluate the warrant for G ssel in |ight
of, these factors.' Likewise in any litigation of a
G ssel case, the record shoul d i ncl ude evi dence and

13 G ssel, 395 U.S. at 614.

Y OfF course, the Region nust also determ ne whether the
union obtained a valid card majority.



argunent denonstrating that a G ssel renmedy is
appropri ate under these factors.®

a. Presence of "hallmark" violations

Certain enpl oyer violations are consistently
regarded by the Board and the courts as highly coercive
of enpl oyee Section 7 rights. These violations,
sonetines referred to as "hal |l mark" viol ations, wll
support the issuance of a G ssel bargaining order unless
sone significant mtigating circunstance exists. '
Hal | mark vi ol ati ons i nclude plant closure'” and threats
t hereof , *® unl awf ul di scharge of uni on adherents, ' threats

1> Summary judgnent notions containing a G ssel allegation
should conformto the requirenents set forth in Allied
General Services, 329 NLRB No. 58, slip op. at 3

(Sept enber 30, 1999).

1 See, e.g., NLRB v. Jammica Towing, Inc., 632 F.2d 208,
212-13 (2d Cr. 1980); Garvey Marine, Inc., 328 NLRB No.
147, slip op. at 4 (July 27, 1999).

Y NLRB v. Jamaica Towing, 632 F.2d at 212, citing, inter
alia, Frito-Lay, Inc., 232 NLRB 753, 755 (1977), enf'd as
modi fied, 585 F.2d 62 (3d Gir. 1978).

8 A threat of plant closure "is the one serious threat of
econoni ¢ di sadvantage which is wholly beyond the

i nfluence of the union or the control of the enployees."”
NLRB v. Janmica Towi ng, 632 F.2d at 213. Accord: Indiana
Cal -Pro, Inc. v. NLRB, 863 F.2d 1292, 1301-1302 (6th Cr.
1988) and the cases cited therein. Indeed, in G ssel,
the Suprene Court noted that threats of plant closure are
denonstrably "nore effective to destroy el ection
conditions for a longer period of time than others."” 395
US at 611, n. 31. Thus, repeated plant closure
threats--al one--were held to warrant a renedi a

bargai ning order in one of the cases conprising the

G ssel decision. See NLRB v. The Sinclair dass Co., 397
F.2d 157 (1% Cir. 1968), affd. in G ssel, 395 U S. at
615.

% The discharge of union activists is conduct which

"*goes to the very heart of the Act' and is not likely to
be forgotten. . . . Such action can only serve to
reinforce enployees' fear that they will |ose enpl oynent
if they persist in union activity.'" MJ. Metal

Products, Inc., 328 NLRB No. 170, slip op. at 2, citing
NLRB v. Entwistle Mg. Co., 120 F.2d 532, 536 (4th Cr.
1941). See also NLRB v. Davis, 642 F.2d 350, 354 (9th



of job 10ss® or the granting of significant benefits to
enpl oyees.** The gravity of these types of violations
makes themlikely to have "a lasting inhibitive effect on
a substantial percentage of the work force,"? thus
precluding a fair election even with traditional Board
remedi es. However, as further discussed in Part 111,

bel ow, at |l east two circuit courts have questioned the

i ssuance of G ssel bargai ning orders based solely on the
granting of benefits.

As detail ed bel ow, however, even when "hal |l mar k"
vi ol ati ons occur, other factors, such as the proportion
of the unit directly affected or infornmed about the
violation, or the size of the unit nust al so be
consi dered. Mbreover, steps that aneliorate the inpact
of the violations may di m ni sh the need for G ssel
relief.?

b. The nunber of enployees affected by the
violations -- either directly or by

Cir. 1981)(enpl oyees are unlikely "to mss the point that
backpay and offers of reinstatenent nmade sone 9 to 11
nmont hs after the discharge does not necessarily
conpensate for the financial hardship and enotional and
ment al angui sh apt to be experienced during an interim
period of wunenploynment.").

20 Garney Morris, Inc., 313 NLRB 101, 103 (1993), enf'd
mem 47 F.3d 1161 (3d Cir. 1995).

2l The Board has noted that unlawfully granted benefits
"are particularly lasting in their effect on enpl oyees
and difficult to renedy by traditional neans . . . not
only because of their significance to the enpl oyees, but
al so because the Board's traditional renmedies do not
require the Respondent to withdraw the benefits fromthe
enpl oyees.”™ Anerica's Best Quality Coatings Corp., 313
NLRB 470, 472 (1993), enfd. 44 F.3d 516 (7th GCr.), cert.
denied 515 U. S. 1158 (1995).

2 NLRB v. Jamaica Towing, Inc., 632 F.2d at 213.

23 Masterform Tool Co., Cylinder Conponents, Inc., 327
NLRB No. 185, slip op. at 3 (March 30, 1999) (G ssel
remedy denied where certain 8(a)(1l) violations were

di sm ssed and enployer recalled 6 of 7 unlawfully laid
of f enpl oyees after three nonths).



di ssem nati on of know edge of their occurrence
anong the workforce

Central to determ ni ng whet her viol ati ons warr ant
A ssel relief are the nunber of enpl oyees directly
affected by the violations. . . .[and] the extent of
di ssem nati on anong enpl oyees. "* Were a substanti al
per cent age of enpl oyees in the bargaining unit is
directly affected by an enpl oyer's serious unfair | abor
practices, the possibility of holding a fair election
decreases.® Thus, discrinmnatory mass |ayoffs or
di scharges of nost, if not all, enployees in a unit are
i nherently pervasive.?® So too are unlawful across-the-
board wage i ncreases or other grants of benefits and
unlawful threats or prom ses of benefits nade at captive
audi ence neetings.? Were only a small portion of a unit
I s affected, however, even hal |l mark di scharges may be
insufficient to warrant G ssel relief.?®

24 Garvey Marine, Inc., 328 NLRB No. 147, slip op. at 3.

% See, e.g., MJ. Metal Products, Inc., 328 NLRB No. 170,
slip op. at 1 (noting that 8(a)(3) discharges constituted
nore than 25% of the unit); Bonham Heating & Air
Conditioning, Inc., 328 NLRB No. 61, slip op. at 2 (May
19, 1999)(noting that 4 of 7 unit enployees, or 40% were
unlawfully laid off); General Fabrications Corp., 328
NLRB No. 166, slip op. at 2 (August 11, 1999)(noting that
7 of 31 unit enployees suffered unlawful discrimnation).

%6 See, e.g., Allied General Services, Inc., 329 NLRB No.
58, slip op. at 3; US. A Polyner Corp., 328 NLRB No.
177, slip op. at 1; Cassis Managenent Corp., 323 NLRB at
459 (1997).

2’ See, e.g., Skyline Distributors, 319 NLRB 270, 278-279
(1995), enf. denied in rel. part 99 F.3d 403, 410-412
(D.C. GCr. 1996) (grant of benefit); Conplete Carrier
Services, Inc., 325 NLRB No. 96, ALJD slip op. at 3 and 5
(1998) (prom se and grant of benefit, threat of plant
closure); Cerig's Dunp Trucking, Inc., 320 NLRB 1017
(1996), enfd. 137 F.3d 936 (7th Cr. 1998)(grant of
benefits). But as to the propriety of relying solely on
Section 8(a)(1l) violations for G ssel relief, see

di scussion Part 0, infra.

?® Philips Industries, Inc., 295 NLRB 717, 718-719
(1989) (Il arge size of unit diluted inpact of unlawf ul
di scharges); Pyram d Managenent G oup, Inc., 318 NLRB



Anot her way of exam ni ng pervasiveness is to
consi der how wi dely di ssem nated i s know edge of the
vi ol ati ons anong the work force.? Even discrimination
directed toward one enpl oyee, if wdely di ssem nated, nay
support the need for a G ssel bargaining order.?* The
manner of carrying out unlawful discrimnation may al so
i ndicate a greater |ikelihood that the violation wll
have an i nhibitory effect on other unit enployees. Thus,
where an enpl oyer overtly denonstrates its retaliatory
notive for unlawful discrimnation, the Board can
concl ude that the inhibitory i npact of such violations is
accentuated.®* Sinmilarly, where an enpl oyer carries out
discrimnation in a public manner, i.e., where it clearly
appears that the discrimnationis intended to "send a
nmessage" to ot her enpl oyees, the Board may concl ude t hat
the violation was w dely di ssem nated to ot her
enpl oyees. **

In contrast, the Board will not issue a G ssel
bargai ning order if the evidence shows that a substanti al
portion of the bargaining unit was unaware of the
enpl oyer's unfair | abor practices. This situation may
arise in the case of threats of discharge or plant

607, 609 (1995) (discrimnation affected only snall
portion of wunit).

29 See Holly Farms Corp., 311 NLRB 273, 282 (1993), enfd.
48 F.3d 1360 (4th Cir. 1995), affd. on other grounds 517
U.S. 392 (1996).

% See, e.g., Traction Wwolesale Center Co., 328 NLRB
No. 148, slip op. at 21 (July 28, 1999); Coil-ACC, Inc.,
262 NLRB 76, 83 (1982), enfd. 712 F.2d 1074 (6th Cir.
1983).

3 See, e.g., US. A Polymer Corp., 328 NLRB No. 177, slip
op. at 2.

%2 See Garvey Marine, Inc., 328 NLRB No. 147, slip op. at
2 and 5 ("public and dramatic discharge" of
discrimnatee); J.L.M 1Inc. d/b/a Sheraton Hot el
Wat er bury, 312 NLRB 304, 305 (1993), enf. as nod. 31 F.3d
79 (2d Gr. 1994) (enpl oyer posts notice at facility that
di scri m natee would never work for the enpl oyer again).
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closure directed to just a small nunber of enpl oyees, ** or
where t he enpl oyees were not aware that the discrimnatee
was a | eadi ng union activist.?3

c. Size of the bargaining unit

The Board will al so consider the size of the unit to
det er m ne whet her an enpl oyer's serious m sconduct had a
pervasi ve effect on the workforce which precludes the
effective use of traditional renedies. The Board assunes
t hat enpl oyer unfair |abor practices will have a nore
coercive effect on a smaller unit of enpl oyees:
wi despread know edge of the violationis nore |likely and
only a few enpl oyees can nmake the di fference between a
union's majority and mnority support.® In contrast, the
Board may deny a G ssel in alarge unit, even in the face
of "hall mark" unfair |abor practices.?®*

d. Identity of the perpetrator of the unfair | abor
practice

%3 See Blue Grass Industries, 287 NLRB 274, 276 (1987)
(bargai ni ng order denied where no evidence that threats
of plant closure were w dely dissen nated anong enpl oyees
in the unit).

3 See Munro Enterprises, Inc., 210 NLRB 403 (1974).

% See Garvey Marine, Inc., 328 NLRB No. 147, slip op. at
5 (gravity of inpact of violations heightened in
relatively small unit of 25 enployees); Traction

Whol esal e 328 NLRB No. 148, slip op. at 21 (sane, 20
person unit); NLRB v. Berger Transfer & Storage Co., 678
F.2d 679, 694 (7th G r. 1982)(inpact of unfair | abor
practices increased in "small unit" of 42 enpl oyees);
NLRB v. Bighorn Beverage, 614 F.2d 1238, 1243 (9th GCr.
1980) (" probabl e i npact of unfair |abor practices is

i ncreased when a snall bargaining unit . . is involved
and increases the need for a bargaining order").

% See Philips Industries, 295 NLRB 717, 718-719 (1989)
("the effect of violations is nore diluted and nore
easily dissipated in a larger unit"” of 90 enpl oyees);
Beverly California Corp., 326 NLRB No. 30, slip op. at 4
(1998) (G ssel not warranted where unit was "sizeable"
(92- 103 enpl oyees) and violations generally did not
affect a significant nunber of enployees).
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The Board will al so consi der the nanagenent | evel of
the perpetrators of the unfair | abor practices in
eval uating the need for a G ssel bargaining order. The
Board has stated that "[t]he severity of the m sconduct
i s conpounded by the invol verent of hi gh-ranking
officials."* The Board has observed that "[w] hen the
antiuni on nmessage is so clearly conmuni cated by the words
and deeds of the highest |evels of managenent, it is
hi ghly coercive and unlikely to be forgotten. "3

This is not to say that the Board will deny a G sse
bar gai ni ng order when the unfair | abor practices are
commtted only by first-line supervisors. Inthis
regard, the Board has noted that "the words and actions
of i mredi ate supervisors may i n sone circunstances | eave
t he strongest inpression."?

e. The timng of the unfair |abor practices

The Board often highlights the timng of the unfair
| abor practices to justify the inposition of a G ssel
bargai ning order. An enployer's swift reaction to union
activity is an indication of the coercive effect of
unl awf ul conduct and the effect of unfair |abor practices
I s increased when the unl awful conduct begins "on the
Enpl oyer' s acqui ri ng know edge of the advent of the

% MJ. Metal Products, Inc., 328 NLRB No. 170, slip op.
at 2, citing Consec Security, 325 NLRB No. 71, slip op

at 2 (1998). Accord: NLRB v. Q1 Mditor Express, Inc., 25
F.3d 473, 481 (7th Gr. 1994).

% MJ. Metal Products, Inc., 328 NLRB No. 170, slip op.
at 2. See also id. at n. 9 and cases cited therein;
Bakers of Paris, 288 NLRB 991, 992 (1988), enfd. 929 F.2d
1427 (9th Gr. 1991)("The effect of unfair | abor
practices is increased when the unlawful conduct is
commtted by top managenent officials, who are readily
percei ved as representing conpany pollcy and in positions
to carry out their threats .

% Garvey Marine, Inc., 328 NLRB No. 147, slip op. at 4.
See also C & T Manufacturing Co., 233 NLRB 1430 (1977)
("Threats from a so-called first-line supervisor
acconpani ed by use of the names of conpany officials .

are as coercive upon the enployees as if made by the
conpany officials thenselves . . . .").
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Uni on. "% Simlarly, an enployer's continued

m sconduct after the holding of a representation el ection
w Il further dimnish the effectiveness of traditional
renmedi es. **

f. Direct evidence of inpact of the violations on
the union's majority

A G ssel renmedy may al so be supported if the record
reveal s actual damage to the union's card majority such
as a di screpancy between the nunber of card signers and
t he nunber of votes cast for the union in an el ection.*
O her evidence of actual | oss includes enpl oyee
revocation of union cards or a marked fall-off of
enpl oyee participation in union activities such as
at t endance at uni on neetings, distribution of literature,
weari ng uni on paraphernali a.

On the other hand, the Board has al so held that
traditional renedies nmay be insufficient to correct an
enpl oyer' s viol ati ons even where a uni on subsequently
obtains a card majority* or even where the union night

* Bakers of Paris, 288 NLRB at 992. See also MJ. Metal
Products, 328 NLRB No. 170, slip op. at 2; State
Materials, Inc., 328 NLRB No. 184, slip op. at 1

(August 31, 1999)(unfair |abor practices began

i nmedi ately after union organi zi ng canpai gn conmenced);
Joy Recovery Technol ogy Corp., 320 NLRB 356, 368 (1995),
enfd. 134 F.3d 1307 (7th G r. 1998) (enployer's "pronpt”
response); Anerica's Best Quality Coatings Corp., 313
NLRB 470, 472 (1993), enf'd. 44 F.3d 516 (7th Cr.),
cert. denied 515 U S. 1158 (1995) (inpact magnified by
the fact that it occurred on the day after the union
demanded recognition).

*1 General Fabrications Corp., 328 NLRB No. 166, slip op.
at 2, citing Garney Morris, Inc., 313 NLRB 101, 103
(1993), enfd. mem 47 F.3d 1161 (3d Gr. 1995).

“2 See J.L.M, Inc., 312 NLRB 304, 305 (1993), enf. denied
on other grounds, 31 F.3d 79 (2d Cr. 1994)("clear

di ssi pati on of union support” revealed by the stark drop
fromcard npjority of 128 to only 62 votes in el ection).

43 See discussion and cases cited in Weldun |nternational
321 NLRB 733, 735-736 (1996), enf. denied in rel. part
165 F.3d 28, 1998 W. 681252 (6th Cir. 1998) (unpubli shed
deci si on).
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ultimately be certified in an unresol ved Board el ection.*

Regi ons shoul d be aware, however, that this viewis not
uni versal |y accepted by the courts of appeals (see
di scussion at 0 bel ow).

g. The i kelihood the violations will recur

The G ssel determ nation turns not only on the
ext ensi veness of the past violations but also the
| i kel i hood of their recurrence in the future.* The Board
has hel d that post-election violations evidence a strong
| i kel'i hood that unl awful conduct will recur in the event
anot her organi zing effort occurs in connection with a
Boar d-ordered re-run el ection.* Moreover, the violations
may t hensel ves denonstrate the tenacity of an enpl oyer's
commtnent to thwart the union and permt the inference
that violations are likely to recur.?

h. Change in circunstances after the viol ations

G ssel respondents typically nove the Board to
consi der evidence of a change in circunstances since the
adm ni strative hearing which, they argue, woul d support
t he denial of a bargaining order. The change in
ci rcunst ances whi ch they believe shoul d obvi ate the need
for a G ssel bargai ning order includes the passage of
time since the violations occurred and the turnover of
enpl oyees or managenent.” The Board generally denies

* See, General Fabrications Corp., 328 NLRB No. 166, slip
op. at 3, n. 17 (and cases cited therein).

* 1d., slip op. at 1.

% 1d., slip op. at 2; Bonham Heating & Air Conditioning,
Inc., 328 NLRB No. 61, slip op. at 3.

*” Bonham Heating & Air Conditioning, Inc., id., slip op
at 3 ("the depth of the Respondent's disregard for

enpl oyee rights is evidenced by the extrene neasures it
took to defeat the enpl oyees' organizational efforts").

“ The courts are alnost unaninous in requiring that the
Board consider the rel evance of changed circunstances.
See Flam ngo Hilton-Laughlin v. NLRB, 148 F.3d 1166
1170-1172 and cases cited at n. 4 (D.C. Cr. 1998). The
Ninth Circuit is the only circuit which does not require
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respondents' notions to reopen the record to consi der
such evi dence.® However, while denying the notion, the
Board general |y di scusses the evidence as proffered and
provides a full discussion as to whether such changes
woul d mtigate the need for a G ssel bargaining order.

Resort to 10(j) proceedings in G ssel cases, as
di scussed in Part 0 below, may mni m ze the del ay that
permts changed circunstances to becone an issue in
G ssel cases. However, in those cases where the issue is
rai sed, the Regions nust be prepared to argue, in
rejecting a respondent's offer of proof, why the evidence
of fered would not mtigate the need for a G sse
bar gai ni ng order.

I1l. Gssel and Section 8(a)(1) violations

G ssel cases that involve only allegations of
Section 8(a)(1) present a unique problemand shoul d,
henceforth, be submtted to Advice on whether to i ssue a
G ssel conplaint. These cases generally involve either
threats of plant closure, or prom ses or grants of
benefits, or a conbination of both. Hi storically, the
Board, with court approval, has consi dered t hese
viol ations of the "hall mark"” variety which, even in the
absence of Section 8(a)(3) m sconduct, nmay be sufficient
to warrant the need for a G ssel bargaining order. >

the Board to consider post-hearing changed circunstances.
See NLRB v. Bakers of Paris, 929 F.2d 1427, 1448 (9th
Cr. 1991).

% See Garvey Marine, Inc., 328 NLRB No. 147, slip op. at
5 and 7) (enpl oyee turnover and passage of tine, citing
Sal vation Arny Residence, 293 NLRB 944, 945 (1989), enfd.
mem 923 F.2d 846 (2d G r. 1990)).

0 See, e.g., Garvey Marine, Inc., 328 NLRB No. 147, slip
op. at 5-7 and fn. 14; State Materials, 328 NLRB No. 184,
slip op. at 1-2.

° See NLRB v. So-Lo Foods, Inc., 985 F.2d 123, 125-126
(4th Cir. 1992)(G ssel bargaining order appropriate where
enpl oyer acconpani ed grant of benefits with, inter alia,
threats of plant closure); Indiana Cal-Pro, Inc. v. NLRB,
863 F.2d 1292 (6th Cir. 1988)(threats of plant closure
with mnor 8(a)(1l)'s); NLRB v. Ely's Foods, 656 F.2d 290
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However, the viability of these 8(a)(1l) G ssels has
becone |l ess certain in recent years, as several of the
courts of appeal s have not accepted the Board' s view of
t hese violations as "hall mark" and declined to enforce
t he Board' s deci si ons.

For instance, the Sixth and D.C. G rcuits have
guesti oned the notion that an unl awful grant of benefits
Is a "hall mark"™ violation which may justify the
i nposition of a G ssel bargaining order. |In DIR
| ndustries, Inc.,*> the Sixth Circuit indicated that it
does not consider an unlawful wage increase to be a
hal | mark violation. And, in Skyline Distributors, the
D.C. Crcuit stated that there was "al nost no judi ci al
authority supporting a G ssel bargaining order based
solely on the grant of economic benefits."?>?

In addition, in several cases in which the Board
relied on unlawful threats of plant closure to support a
G ssel order, the Board failed to obtain enforcenent of
the G ssel order because the courts disagreed that the
enpl oyers' statenents were unlawful threats, finding them

(8th Gr. 1981)(threats of closure and prom se of wage

i ncrease); and NLRB v. Dadco Fashions, 632 F.2d 493 (5th
Cir. 1980) (threats of plant closure and other
8(a)(1)'s). See al so Tower Records, 182 NLRB 382, 387
(1970), enfd. mem 79 LRRM 2736 (9th Cir. 1972)(G ssel
order based on wage increase: "It is difficult to
concei ve of conduct nore likely to convince enployees
that with an inportant part of what they were seeking in
hand uni on representati on nmght no | onger be needed.").

®2 39 F.3d 106, 115 (6th Cir. 1994).

® Skyline Distributors v. NLRB, 99 F.3d 403, 410 (D.C.
Cir. 1996). Apart fromthe court's refusal to uphold the
G ssel bargaining order, Judge Edwards, witing for the
majority, expressed profound di sagreenent with the
Suprene Court's determ nation that the grant of a wage
increase may constitute an unfair |abor practice. See,
id. at 408-409, discussing NLRB v. Exchange Parts, Co.
375 U.S. 405 (1964).
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i nstead to be protected speech under Section 8(c) of the
Act . >

In at | east one recent case, the Board i ssued a
A ssel bargai ning order based only on Section 8(a)(1)
threats of plant closure and unl awful grants of
benefits.® The Board has yet to fully address the
i npli cations of these decisions, however. 1In order to
devel op a coordi nated response to the positions taken by
the courts, these cases should be submtted for advice on
the merits of whether to i ssue a G ssel conplaint.

V. InterimG ssel Oders under Section 10(j)

A. The Effectiveness of G ssel 10(j)s

From FY 1990 through FY 1998, the Board issued
decisions in 119 ULP cases involving a request for a
G ssel bargaining order. In a conparable nine year
peri od, however, the Board sought a Section 10(j) interim
G ssel bargaining order in only 68 cases. Thus, Regions
have issued and litigated dozens of G ssel unfair |abor
practice conplaints without the benefit of parallel 10(j)
proceedi ngs.

Those benefits can be substantial. In 69%of the 68
10(j) cases (47 out of 68 cases), the injunction case was
resol ved favorably, either through settlenent (28 cases)

® See Be-Lo Stores v. NLRB, 126 F.3d 268, 285-286 (4th
Cr. 1997); Kinney Drugs, Inc., 74 F.3d 1419, 1427-1428
and 1429 (2d Cir. 1996); DIR Industries, Inc. v. NLRB, 39
F.3d at 114; and Crown Cork & Seal Co. v. NLRB, 36 F.3d
1130, 1133-1136 (D.C. Cr. 1994).

® See Conplete Carrier Services, Inc., 325 NLRB No. 96
(1998) (G ssel bargai ning order based on prom se and grant
of wage increase and threats of plant closure; no 8(a)(3)

di scharges or |ayoffs). See, also Wallace Int'l, 328
NLRB No. 3 (April 12, 1999)(threats of plant closure and
prom ses of wage increases are "likely to have a

pervasive and |asting deleterious effect on the

enpl oyees' exercise of their Section 7 rights,"” and Board
woul d "normally consider issuing a G ssel bargaining
order in these circunstances,” but denies G ssel based on
"unjustified delay" in deciding the case.
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or a favorabl e decision by a district court (19 cases). *®
Further, in only two of the favorably resolved 10(j)
cases did the underlying ULP case go before a circuit
court for Section 10(e)-10(f) enforcenent of the Board's
order.> Thus, in many cases, with 10(j) relief, the
entire underlying | abor di spute can be resol ved short of
the full litigation through circuit court enforcenent of
a final Board order.

In contrast, absent 10(j) relief, enforcenent of a
G ssel bargaining obligation is often del ayed for several
years as the case is litigated before the Board and
circuit courts. During that time, "the union's position
in the plant may have al ready deteriorated to such a
degree that effective representation is no | onger
possi bl e. "% Legal comentators have noted that an
ultimate G ssel bargaining order issued by the Board
of ten does not produce a vi abl e and enduri ng bar gai ni ng
rel ati onship.* Lengthy enforcenent litigation also
| eaves the Board's G ssel order vulnerable to an
enpl oyer' s passage of tinme and changed circunstances
def enses.® Thus, it appears that the nost effective and
successful vehicle for gaining G ssel relief includes
petitioning a district court for an interi mbargaining

®® The 19 wins were 48%of the G ssel 10(j) cases
litigated to a court decision in this period.

5" The Board was successful before the courts in both
t hose cases.

°® Seeler v. Trading Port, Inc., 517 F.2d 33, 37-38 (2d
Cr. 1975).

 See Weiler, Pronmises to Keep: Securing Wrkers' Rights
to Self-Organization Under the NLRA, 96 Harv. L. Rev.
1769, 1795 (1993); see also Bethel, The Failure of G sse
Bargai ning Orders, 14 Hofstra Lab. L.J. 423 (1997).

® Under the Board's Rules and Regul ations, Section
102.94(a), whenever a district court grants an injunction
under Section 10(j), the Board obligates itself to
expedite the underlying unfair |abor practice proceeding.
Such expedition may further limt the devel opnent of
changed circunstances in the admnistrative case.
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order under Section 10(j) soon after an adm nistrative
conpl ai nt issues. ®

Accordi ngly, whenever a Region is investigating the
propriety of issuing a Gssel conplaint, it should al so
i nvestigate and consi der the propriety of seeking a 10(j)
G ssel order. Any case in which a Region issues a G sse
conpl ai nt should be submtted to the I njunction
Litigation Branch, D vision of Advice, with a
recommendati on regardi ng Section 10(j) G ssel relief.®

In evaluating the propriety of 10(j) G ssel relief,
t he Regi ons shoul d consi der not only the criteria
di scussed above rel evant to the i ssuance of a G sse
conpl ai nt but should al so be m ndful of the treatnent
accorded G ssel bargaining order renedies by the circuit
court in which the 10(j) case would be litigated. |Issues
specific tothe circuit courts are di scussed bel ow.

B. Circuit Court Considerations

1. Griticismof the Board's failure to articul ate the
need for a G ssel bargaining order

The Second, Fourth, Sixth and D.C. Crcuits have
expressed di ssatisfaction with the | evel of the Board's
di scussi on and anal ysis of the need for a G ssel order in

®t Such relief preserves the Board's ability to
effectively remedy the violations either in the formof a
remedi al bargai ning order or an election. See Seeler v.
Trading Port, Inc., 517 F.2d at 38. In one instance
involving a decertification petition rather than an
initial representation petition, the Board's final order
was a re-run election rather than a G ssel -type
bar gai ning order where the status quo had previously been
restored through the grant of an interim bargaining order
under Section 10(j). See Eby-Brown Co. L.P., 328 NLRB
No. 75, slip op. at 3-4 (May 26, 1999).

®2 The Region's submi ssion nmay recommend agai nst 10(j)
proceedings. O course, if a case poses a close issue on
the nmerits of the G ssel bargaining order renedy, the
Regi on may al so submit the case to the Division of Advice
on the merit issue.
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li eu of traditional non-bargaining order renedies.®
Thus, in evaluating and litigating a G ssel 10(j) case,

t he Regi ons shoul d consi der the evidence relevant to the
A ssel factors discussed in Part |1, above, and explain
how t he evi dence supports the need for a G ssel
bar gai ni ng order.

In particular, these courts criticize the Board for
failing to consider or explicate why traditional renedies
woul d not suffice to ensure a fair election.® The Regions
shoul d therefore specifically explain why traditional
Board renedies will not suffice to remedy an enpl oyer's
serious and pervasive unfair |abor practices. In this
regard, the Regions may focus on the particul ar nature of
the violations, or the circunstances in which they were
committed, to denonstrate why traditional renmedies wll
not suffice to allowthe Board to conduct a free and fair
el ection untainted by the effects of the enployer's
unfair | abor practices.

2. Requiring proof of a "causal connection”

The Sixth and Fourth Crcuits have suggested t he
necessity in G ssel cases for proof of a "causal
connection" between the unfair |abor practices and the
inability to hold a fair election.®® Thus, in MP.C.
Plating, Inc. v. NLRB, the Sixth Grcuit held that, to
justify a G ssel bargaining order, the Board "nust nake
factual findings and nust support its conclusion that

® See, e.g., Harpercollins San Francisco v. NLRB, 79 F.3d
1324, 1333 (2d Cr. 1996); Be-Lo Stores v. NLRB, 126 F.3d
268, 282 (4th Gr. 1997); NLRB v. Taylor Machine

Products, Inc., 136 F.3d 507, 520 (6th Cr. 1998);

Flam ngo Hilton-Laughlin v. NLRB, 148 F.3d 1166, 1173
(D.C. Cir. 1998).

® See cases cited in preceding footnote.

® See MP.C. Plating, Inc. v. NLRB, 912 F.2d 883, 888
(6th Cir. 1990); NLRB v. Taylor Machine Products, Inc.
136 F.3d at 519; and Be-Lo Stores v. NLRB, 126 F.3d at
282. But, in the Fourth Crcuit conpare NLRB v. CW of
Maryl and, Inc., 127 F.3d 319, 334 (4th Cr. 1997), where
the court upheld the bargai ning order and nmade no
reference to the requirenent of a causal connection.
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there is a causal connection between the unfair | abor
practices and the probability that no fair el ection could
be hel d."*®®

Al t hough this requirenent is arguably inconsistent
with the test as enunciated in G ssel, which spoke of
violations that "have the tendency to underm ne nmajority
strength and i npede the el ection processes,"® it is
nevert hel ess binding on district courts which sit in

these circuits. In our view, the type of evidence
required to neet this standard is akin to "inpact”
evi dence adduced in typical 10(j) proceedi ngs. Thus, in

order to denonstrate that an interim G ssel bargaining
order under Section 10(j) is "just and proper"” and
necessary to prevent "irreparable harm" Regi ons can
adduce evi dence to prove the adverse effects of the
unfair | abor practices on enpl oyee support for the union,
i ncl udi ng, where avail able, the actual | oss of mgjority
support.® Therefore, where such evidence is avail abl e,

t he Regi ons shoul d conti nue to denonstrate the actual
adverse i npact of the violations upon the union's

maj ority support in both the ULP proceedi ng and the 10(j)
l'itigation.

3. Whet her a union's success in obtaining or hol ding
enpl oyee support after an enployer's unfair | abor
practices negates the need for a G ssel bargaining
or der

Sonme courts have upheld the Board's view that
traditional renedies may be insufficient to correct an
enpl oyer' s vi ol ati ons even where a uni on subsequently
obtains a card majority® or even wins a representation

®© 912 F.2d at 888.
67 395 U S. at 614 (enphasis added).

®® See, e.g., Seeler v. The Trading Port, Inc., 517 F.2d
at 37-38. See also Part 0, supra.

® See Davis Supermarkets, Inc. v. NLRB, 2 F.3d 1162, 1175
(D.C. CGr. 1993), discussing United Gl Mg. Co., Inc. v.
NLRB, 672 F.2d at 1212 and NLRB v. Permanent Label Corp.
657 F.2d 512, 519 (3d Cr. 1981)(en banc), cert. denied
455 U. S. 940 (1982).
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el ection.’ These courts have relied upon the

egregi ousness of the unfair |abor practices, the

enpl oyer's conti nued m sconduct, the effect of cumul ative
m sconduct and t he avoi dance of further delay from
ordering a rerun election instead of an i medi ate

bargai ning order.” 1In contrast, the Fourth, Sixth and

Ei ghth circuits have held that a union's conti nued
success was proof that a fair election could be held. "™
The Regi ons shoul d continue to adhere to the Board' s view
when issuing G ssel conplaints which may ultimately be
litigated in these courts.”™ However, when eval uating
their G ssel cases for the propriety of seeking 10(j)
relief inany district court which sits in the Fourth,
Sixth or Eighth circuit, the Regions should consider this
i ssue and address it in their 10(j) menorandum

| V. Concl usion

Any questions regarding the inplenentation of this
nmenor andum shoul d be directed to the Division of Advice;
guestions regardi ng i ssuance of a conpl ai nt shoul d be
addressed to the Regi onal Advice Branch; questions
regardi ng Section 10(j) G ssels should be addressed to
the I njunction Litigation Branch.

" See Power, Inc. v. NLRB, 40 F.3d 409, 423 (D.C. Cr.
1994) .

T See, e.g., Power, Inc. v. NLRB, id.

? See NLRB v. Wldun Int'l, Inc., 165 F.3d 28, 1998 W
681252 (6th Cir. 1998) (unpublished order)(denying
enforcenment of G ssel bargaining order based, in part, on
union's obtaining additional signed authorization cards
after an unlawful l|ayoff); NLRB v. Appletree Chevrolet,
Inc., 608 F.2d 988, 1000-1001 (4th G r. 1979) (where union
received "substantial majority"” of unchall enged votes
cast in election, no reasonable basis for finding that
enpl oyer's m sconduct made a fair election unlikely); and
Arbie Mnerals Feed Co. v. NLRB, 438 F.2d 940, 945 (8th
Cir. 1971)(declining to enforce G ssel bargaining order
where union obtained 11 of its 14 authorization cards
after nost of the enployer's unfair |abor practices).

® See discussion, infra., at Part I1.B.2.f.
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