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These Section 8(a)(5) cases were submtted for advice
concerning: (1) whether the charge filed in Case 3-CA-17715
is time-barred by Section 10(b);1 (2) whether the Enpl oyer
insisted to inpasse on a perm ssive or an illegal subject of
bar gai ni ng that forenmen and assistant forenmen who
voluntarily chose not to be Union nenbers would not be
covered by the terns of the coll ective-bargai ning agreenent;
(3) whether the Enployer's insisting to inpasse on such a
proposal was unl awful because the proposal required the
Uni ons to accept statutory Section 2(11) supervisors into
the bargaining units; and (4) whether the Unions waived
their right to bargain about the Enployer's union shop
pr oposal .

FACTS

Gannett Rochester Newspapers, Inc. (Enployer)
voluntarily recogni zed Local 36 and Local 503 of the G aphic
Comruni cations International Union. ("Local 36," "Local 503"
or "the Unions") The Unions represent the Enployer's
pressnmen and photoengravers in two separate bargaining
units. Local 36 represents 49 pressnen who worked in the
Enpl oyer's pressroom and Local 503 represents 16
phot oengravers who worked in the Enployer's
caner a/ pl at emaki ng departnent. The Enpl oyer has had a | ong-
standi ng col |l ective bargaining relationship with both Unions
dati ng back over several decades.

The nost recent coll ective-bargaining agreenents
bet ween the Enpl oyer and each of the Unions expired on
Decenber 31, 1990. The Enpl oyer then began negotiating new
contracts with Local 36 and Local 503 on January 15, 1991,

1 The Region has found that there is no Section 10(b) issue
in Case 3-CA-17693 involving Local 36, because there was no
hi atus in bargai ning between the parties in that case. The
Regi on has not requested advice on this issue.
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and January 22, 1991, respectively. The Enpl oyer and Local
36 participated in a total of 27 collective bargaining
sessi ons extendi ng through January 6, 1993. Wthin
approximately the same tine period, the Enployer and Local
503 participated in a total of 16 collective bargaining
sessi ons, extending through Decenber 17, 1992. There was a
10-nont h hiatus in bargai ni ng between Local 503 and the
Enpl oyer from February 25, 1992, to Decenber 17, 1992.

Wth respect to the nost recent collective-bargaining
agreenents between the parties, each contained a traditional
uni on-security clause that required enpl oyees to becone and
remai n menbers of the Union as a condition of enploynent.
The Enpl oyer and the Unions have historically agreed to
i nclude the forenen and assistant forenen in their
respective bargaining units.2 In addition, the expired
contract between the Enpl oyer and Local 36 provided that the
foremen and assi stant forenen had the option of becom ng
Uni on menbers. However, the forenen and assistant forenen
were not required to becone Union nenbers nor were they
removed from coverage under the coll ective-bargaining
agreenent if they decided not to join the Union. Simlarly,
the expired contract between the Enployer and Local 503
provi ded that forenen and "supervisors" had the option of
becom ng Uni on nenbers.

As stated above, the Enployer and Local 503 began
negoti ations for a new contract on January 22, 1991. The
Enpl oyer's first proposal included a union shop cl ause that
read as foll ows:

Article 4-Union Shop

Section 1. Any enployee covered by this agreenent
may or may not be a nmenber of the Union (such decision
being voluntary). It is understood that the day
forenen, assistant day forenmen, night forenen, and
assi stant night forenen may or nmay not be nenbers of
the Union. They shall, however, be permtted to
perform bargaining unit work without restriction, and
in the event non-union status is el ected he (they)
shall not be covered by the provision of the collective
bar gai ni ng unit. (Enphasis added)

2 The Enpl oyer and Local 36 agree that the forenen and
assistant foremen, in the bargaining unit, are statutory
supervi sors. The Enployer and Local 503 agree that the
foremen, in the bargaining unit, are statutory supervisors
and that the assistant forenen are statutory enpl oyees.
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As early as the second bargai ning session, on
February 2, 1991, Local 503 objected to the Enployer's union
shop proposal. Local 503's president, Wllard J. Cole,
stated that the Uni on nenbership would not agree to the
Enpl oyer's uni on shop proposal, and that the International
Uni on would not agree to it either. At that sanme bargaining
session, the Enployer's representative, M chael Mnscour,
stated that he wanted the supervisors out of the Union and
on the side of the Enployer. Cole objected to the
Enpl oyer's proposed uni on shop clause, stating that if al
t he enpl oyees el ected not to be in the Union, he still would
have to represent them Cole further stated that the
proposal woul d cause division anong the unit enpl oyees and
woul d cause the assistant forenmen to | ose certain benefits,
such as the right to a pension. Local 503 al so objected to
t he open shop clause in the Enpl oyer's proposal.

Thr oughout the course of negotiations, the Enployer
insisted that its proposed union shop clause be included in
the final contract agreed to by the parties. At one point,
t he Enpl oyer offered to revise its initial union shop
proposal by requiring the enpl oyees to be Union nenbers for
only the first year of the contract while giving themthe
option thereafter of choosing whether they wanted to be
Uni on menbers. Cole also objected to this proposal and
stated that the parties could not reach an agreenent unl ess
there was a union-security clause in the contract that
obl i gated enpl oyees to be in the Union.

Later in negotiations, in an effort to reach an
agreenent on the union security issue, Local 503 proposed to
del ete two sections of the union security article contained
in the expired contract. These two sections dealt with the
Enpl oyer's obligation to discharge an enpl oyee, within 10
days after receiving witten notice fromthe Union either
that such enpl oyee had not becone a nmenber of the Union, or
that his nmenbershi p had been term nated because of failure
to pay the required dues. Notw thstanding these
concessi ons, the Enpl oyer continued to object to the Union's
proposal and to insist on its own open shop clause as a
condition to reaching an agreenent. |In fact, Monscour
stated, "Corporate headquarters directed ne to take the
uni on-security clause out of the contract."”

As a result of the deadl ock on the issues of union
security and nerit pay, the parties held a negotiating
session on January 7, 1992, with a New York state nediator
present. At the conclusion of this session, the parties
were for the nost part no closer on the issues of nmerit pay
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and union security.3 The Enployer told Local 503 that it
woul d be submitting its best, firmand final offer. Local
503 received that proposal on January 13, 1992. On
February 22, 1992, the nenbership rejected the Enployer's
"best, firmand final" offer.

Thereafter, the Enpl oyer and Local 503 net again on
February 25, 1992, at which time the parties reiterated
their respective positions on union security and nerit pay.
Monscour ended the session by stating, "W are close to
i npasse.” At the end of this negotiating session, the
af orenenti oned 10-nonth hiatus in bargai ni ng began bet ween
t he Enpl oyer and Local 503. Both the Enployer and Local 503
i ndicated that the reason for the hiatus was that Local 503
deci ded to suspend its negotiations with the Enployer in the
hope that the continuing negotiations between the Enpl oyer
and Local 36 would prove successful, and thereby serve as a
basi s upon which the Enpl oyer and Local 503 could al so reach
an agreenent.

On Cctober 15, 1992, Local 503 received a letter from
Monscour which stated the Enployer was retracting its
proposal that nerit pay be paid retroactively. The letter
concluded with the statenent, "Please advise if you wish to
di scuss.” Pronpted by this letter, Local 503's president
t el ephoned Monscour to arrange a date and tine for another
negoti ati ng session. Cole hoped that since the Enployer was
decreasing its costs by taking retroactive pay off the
table, it would be willing to yield on the union security
i ssue.

The parties net one last tinme on Decenber 17, 1992.
The parties discussed the Enployer's October 15th nerit wage
proposal. The Enpl oyer again insisted on the union-security
| anguage whi ch woul d renove assistant forenen from coverage
of the contract if they chose not to be Union nenbers. The
Uni on objected to this |anguage as an illegal bargaining
subject. Cole also indicated that the Union woul d not agree
to the open shop provision. Cole rejected the Enployer's
proposal on nerit wages. At the conclusion of this

3 At this bargaining session, the Enployer nodified the

| anguage of its union security proposal to a limted extent.
It changed the phrase "w thout restriction”, which dealt
with the right of the forenen and assistant foremen to
perform bargaining unit work, to "but not so as to cause the
| ay-off of a full-time situation holder."™ In addition, the
Enpl oyer al so added new sections to its nerit wage proposal
whi ch dealt with how an enpl oyee woul d be eval uated, and
specifically stated that "in no case will any enpl oyee

eval uation result in a decrease in pay."
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bar gai ni ng sessi on Monscour asked Cole, "What can we do to
get the problemresolved.” Cole replied, "W need to
continue di al ogue, but how we get to a settlenent | don't
know. "

The next and | ast conmuni cati on between the Enpl oyer
and Local 503 was a March 2, 1993, letter from Monscour,
whi ch stated that, based on receipt of objective evidence
that a majority of the bargaining unit enpl oyees no | onger
wi shed to be represented by Local 503 for collective
bar gai ni ng purposes, the Enpl oyer was w t hdraw ng
recognition from Local 503.4

Wth respect to the negotiations between the Enpl oyer
and Local 36, these parties held their first collective
bar gai ni ng session on January 15, 1991. At that tine the
Enmpl oyer submtted, for Local 36's consideration,
essentially the same union security proposal it had
presented to Local 503.5 Similarly, Local 36, through its
t hen president Kenneth Short, objected to the proposal
because accepting such a proposal would nean the deni se of
the Union. Short also raised the concern that the union
security proposal would renove the foremen and assi st ant
foremen from coverage under the contract.

When Local 36 | ater presented the Enployer's union
security proposal to the Union nmenbership, the nenbership
specifically rejected the proposal because, if the forenen
and assistant forenmen chose not to be Union nenbers, they
woul d not have to work under the provisions of the contract,
and thus the Enployer could avoid paying them overti ne.
Short raised this concern at the bargaining table, and
Monscour conceded that the Enployer's union security
proposal would, in effect, allow the Enployer to circunvent
its obligation to grant overtime conpensation if the forenen
and assistant forenmen performed the overtime work and were
not Uni on nmenbers. Short al so asked for exanpl es of what

4 The Enpl oyer subnitted statenents to the Region which were
signed and dated by 9 out of the 16 (2 of whom were

adm ttedly supervisors) bargaining unit enployees within the
unit represented by Local 503, reflecting that they no

| onger wi shed to be represented by Local 503. There is no
evi dence of any unlawful involvenent or assistance by the
Enpl oyer concerning Local 503's | oss of majority support.

5> The only difference between the two union shop proposals
submtted by the Enployer to the Unions was the | ast word.
In the proposal submtted to Local 503 the |ast word was
"unit." In the proposal submtted to Local 36, the |ast
word was "agreenent."
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woul d be the job duties of foremen and assistant forenmen if
t hey were not covered by the contract. However, Short was
unable to recall what response, if any, the Enployer gave to
this inquiry.

Short al so raised concerns at the bargaining table, as
to whet her, under the Enployer's union security proposal, a
rank and file enpl oyee's choice not to becone a Uni on nenber
woul d renove that enployee fromthe unit. Monscour stated
that, under the Enployer's proposal, the provisions of the
contract would still apply to all rank and file enpl oyees,
regardl ess of their decision on Union nmenbership. In
Cct ober 1992, Short told the Enployer that Local 36 would
not agree to a contract unless the Enployer agreed to
mai ntai n the union-security clause in the expired contract.
As was the case wth Local 503, Local 36 and the Enpl oyer
al so deadl ocked on the issue of nerit pay.

Finally, on Novenber 4, 1992, the Enployer presented
Local 36 with its "best, firmand final" offer, which
i ncluded the union security and nerit wage proposals to
whi ch Local 36 had previously objected. The Union held a
ratification nmeeting on Novenber 11, 1992, at which an
overwhel mng majority of the Union nmenbership rejected the
Enpl oyer's "best, firm and final" offer. Local 36 then
decided that it would request the assistance of the
I nternational Union for the next bargai ning session.

Local 36 infornmed the Enployer of the result of the
Novenber 11, 1992 ratification vote and the Enployer and
Local 36 held their |ast negotiating session on January 6,
1993. During this neeting the International Union president
stated that the Union nmenbership would not agree to the
Enpl oyer's proposed uni on shop clause, nor to its merit pay
plan. After it becane apparent that neither party was going
to change its bargai ning stance on the union security and
merit pay issues, the Conpany's attorney stated, "I guess we
are at an inpasse." Al t hough the parties agreed to
schedul e anot her bargai ning session, the Enployer's
representative stated that it would be futile to neet again
unl ess Local 36 was willing to change its bargaining
posi tion.

ACTI ON

We conclude that a Section 8(a)(5) and (1) Conpl aint
shoul d i ssue, absent settlenent, in Case 3-CA-17715 as to
the Enpl oyer's insistence to inpasse on the illegal or
perm ssive provision that assistant forenmen, statutory
enpl oyees, in the Local 503 unit shall not be a part of that
unit if they choose not to be Union nenbers. However, the
Regi on shoul d dism ss the Section 8(a)(5) charge in
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Case 3-CA-17693 and the allegation as to forenmen in Case 3-
CA- 17715 because the Enployer is privileged to renove the
foremen represented by both Locals and the assistant forenen
represented by Local 36 fromthe unit if they elect not to
be Uni on nenbers, because they are statutory supervisors.

1. W initially conclude that Local 503's Section 8(a)(5)
and (1) charge® against the Enployer is not barred by
Section 10(b) of the Act.’

In R_E. Dietz Conpany, 8 the respondent argued that the
Section 8(a)(5) allegation in the Conplaint alleging that it
bar gai ned to i npasse over nonnandatory subjects of
bar gai ni ng was barred by Section 10(b), because the
bar gai ni ng i npasse occurred outside of the 10(b) period.

The Board held that even assum ng, arguendo, that an inpasse
had occurred outside the 10(b) period, the parties' renewal
of bargaining within the 10(b) period evidenced that the
parties were not at inpasse during that tine. The Board
then found that the respondent's insistence to inpasse,

wi thin the 10(b) period, on nonmandatory subjects
constituted a violation of Section 8(a)(5) not barred by
Section 10(b) of the Act.

In the instant case, we conclude that the Section
8(a)(5) allegation against the Enployer, in Case 3-CA-17715
i nvol ving Local 503, is not barred by Section 10(b) of the
Act. The Region finds that the parties originally reached a
bar gai ni ng i npasse on February 25, 1992, well outside the
| O(b) period.® However, within the 10(b) period, on Cctober
15, 1992, the Enployer notified the Union that it was
retracting its proposal that nerit pay be paid
retroactively. The Union then arranged for another
negoti ating session in the hope that this change indicated
that the Enployer might also yield on the union security
i ssue. Then, on Decenber 17, 1992, within the Section 10(b)
period, the parties net to negotiate further and the
Enpl oyer again insisted that the foremen and assi st ant
forenmen, in the bargaining unit represented by Local 503,
not be covered by the contract if these enpl oyees chose not
to beconme Union nmenbers. Thus, within the 10(b) period the

6 Case 3-CA-17715.
7 See note 1 supra.
8 311 NLRB No. 167 (August 9, 1993).

9 Local 503 filed the bad faith bargaining charge in Case 3-
CA- 17715 on March 18, 1993.
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parties were no |onger at inpasse and then, the Enployer
again insisted to inpasse on this provision. Therefore,
this conduct, if unlawful, would constitute a new violation
of Section 8(a)(5) within the Section 10(b) period. 10
Accordingly, the charge in Case 3-CA-17715 is not barred by
Section 10(b) of the Act.

2. We concl ude that the Enployer, in Case 3-CA-17715,

vi ol ated Section 8(a)(5) and (1) of the Act by insisting to
i npasse upon an illegal, or at best a perm ssive, union-
security clause that renoved assistant forenen, statutory
enpl oyees, fromthe coverage of the contract if they chose
not to be menmbers of Local 503. We further conclude that
the allegation as to foremen in Case 3-CA-17715 and the
charge in Case 3-CA-17693 shoul d be dism ssed, absent

wi thdrawal , in that the Enpl oyer was privileged to renove
the forenmen represented by both Locals and the assistant
foremen represented by Local 36 fromthe coverage of the
contract in that these individuals are statutory

supervi sors.

A.  The Enpl oyer, in Case 3-CA-17715, viol ated
Section 8(a)(5) and (1) of the Act by insisting to
i npasse upon an illegal or perm ssive union-
security clause that renoved assistant forenen,
statutory enployees, fromthe coverage of the
contract if they chose not to be nenbers of Local
503.

We woul d first argue that this union security provision
was illegal because it discrimnated agai nst assistant
foremen, statutory enpl oyees represented by Local 503, based
upon whet her they chose to be nenbers of the Union.1l |n

Thill, Inc., the Board affirmed the ALJ's concl usion that
t he enpl oyer violated Section 8(a)(5) of the Act when it
insisted to inpasse upon an illegal provision consisting of

an overly broad no-solicitation rule. Simlarly, in the

i nstant case, the Enpl oyer violated Section 8(a)(5) of the
Act when it insisted to i npasse upon a union-security clause
that violated Section 8(a)(3) of the Act. Under the

Enpl oyer's union security proposal, assistant forenmen woul d
be deni ed any contractual benefits, for exanple, overtine
pay and pension benefits, if they chose not to be nenbers of

10 Since the Enployer's Decenber 17, 1992 insistence to

i npasse occurred within the Section 10(b) period, it is
unnecessary to reach the issue of whether the Section 10(b)
bar could be circunvented by arguing that there was a
“continuing” violation.

11 Thill, Inc., 298 NLRB 669, 672, 685 (1990).
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the Union. Thus, these statutory enpl oyees woul d have
different working conditions if they chose not to be nenbers
of Local 503. Discrimnation against statutory enpl oyees
based on their union nmenbership violates Section 8(a)(3) of
the Act. Wen the Enployer insisted to inpasse on its union
security proposal that woul d cause such unl awf ul

di scrimnation, the Enployer was insisting to i npasse upon
an illegal provision in violation of Section 8(a)(5) of the
Act.12 Therefore, the Region should allege that the

Enpl oyer violated Section 8(a)(5) of the Act by insisting to
i npasse upon an illegal provision in its union-security

cl ause.

The Regi on should also argue, in the alternative, that
even if the union-security provision at issue was not an
illegal subject of bargaining, it was a perm ssive one.
Consequently, the Enployer violated Section 8(a)(5) by
insisting to inpasse on this provision. It is well settled
that one party cannot force the other to bargain about
perm ssive subjects.13 Al though nerely proposing bargaining
over nonmandatory subjects does not violate the Act,14 the
Board will find a Section 8(b)(3) or 8(a)(5) violation
where, despite the other party's unwillingness to negotiate
in that area, the proposing party continues to insist upon,
and insists to inpasse upon, the perm ssive subject.15

The Board and courts have |long held that bargaining to
i npasse over a permnm ssive subject constitutes a refusal to
bargai n over mandatory subjects in violation of Section
8(a)(5).16 The definition or scope of an established
bargaining unit is a perm ssive subject of bargaining that
can be changed only upon the nmutual consent of the parties

12 1 d.

13 See, e.g., NLRB v. Woster Div. of Borg Warner Corp., 356
U S 342 (1958).

14 Allied Chemical & Alkali Wrkers v. Pittsburgh Pl ate
G ass, 404 U.S. 157 (1977).

15 Taft Broadcasting Conpany, 274 NLRB 260, 261 (1985);
Natl. Fresh Fruit & Vegetable Co., 227 NLRB 2014, 2015
(1977), enf. denied 565 F.2d. 1331 (5th Cir. 1978); Loca
964, Carpenters (Contractors & Suppliers Assn. of Rockl and
County, N.Y.), 181 NLRB 948, 952 (1970).

16 See, e.g., NLRB v. Borg-Warner Corp., 356 U.S. 342
(1958); The lIdaho Statesman, 281 NLRB 272, 275 (1986).
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i nvol ved or through appropriate Board proceedings.1’ The
Board recently reiterated this principle inits decision in
Ant el ope Valley Press. 18

Thus, in determ ni ng whether an enpl oyer's contract
proposal is lawful, we shall first | ook to see whether
t he enpl oyer has insisted on a change in the unit

description. In accord with | ong-established
precedent, we shall continue to find any such
insistence to be unlawful... Antelope Valley Press,

supra, slip op. at 3.19

In the instant case, the Region should argue, in the
alternative, that the Enployer violated Section 8(a)(5) of
the Act by insisting to I npasse upon a perm ssive subject of
bargai ning, i.e. upon a union-security clause that renoved
assi stant supervisors, statutory enployees, fromthe
coverage of the contract if these individuals chose not to
be nmenbers of Local 503. This provision would be a
per m ssi ve subject of bargaining because it changed the
scope of the unit. The Enployer's proposal effectively
removed nonuni on assi stant forenen fromthe bargaining unit
by not applying the contract to them As noted above, the
definition or scope of an established bargaining unit is a
per m ssive subject of bargaining that can be changed only
upon the nutual consent of the parties involved or through

17 See, e.g., Bozzuto's, Inc., 277 NLRB 977 (1985). In
Bozzuto's, Inc., the Respondent insisted to i npasse upon
changi ng the recognition clause of the contract to elimnate
enpl oyees working | ess than 32 hours a week. The Board held
that the respondent violated the Act by insisting to inpasse
upon a change in the recognition clause that woul d change

t he scope of the bargaining unit.

18 311 NLRB No. 50 (May 28, 1993). The Board reaffirnmed the
principles set forth in Antelope Valley Press in a decision
i ssued the sanme day in Brenerton Sun Publishing Co., 311
NLRB No. 41 (May 28, 1993).

19 I'n addition, the Board also held in Antelope Valley Press
that if the enployer does not insist on changing the unit
description, but seeks an addition to that clause that woul d
grant it the right to transfer work out of the unit, it wll
find the enployer acted lawfully provided that the addition
does not attenpt to deprive the union of the right to
contend that the persons performng the work after the
transfer are to be included in the unit. This aspect of the
Board's holding in Antelope Valley Press is not presented in
t he i nstant case.
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appropriate Board proceedings. Local 503 objected to the
Enpl oyer's attenpt to renobve assistant forenmen fromthe
bargai ning unit based upon their failure to becone nenbers
of the Union.20 Therefore, the Enployer violated Section
8(a)(5) of the Act when it insisted to inpasse upon this
provision in the proposed union-security clause. 21

The Enpl oyer's defense that Local 503 consented to the
provi sion in the proposed union-security clause that renoved
nonuni on assi stant foremen from contract coverage is wthout
merit.22 W initially note that Local 503 objected
generally to the union-security clause proposed by the
Enpl oyer. In addition, Local 503 president Cole
specifically objected to the renoval of nonuni on assi stant
foremen from contract coverage and noted that if assistant
forenmen were renoved fromthe unit they would | ose their
pensi on benefits.

Simlarly, we conclude that Local 503 did not waive its
right to bargain over the Enployer's union security

proposal. The Board has held that "[d]uring negotiations, a
union nmust clearly intend, express, and nani fest a conscious
relinquishment of its right to bargain before it will be

20 The bargaining unit represented by Local 503, in this
case, was not changed through an appropriate Board
pr oceedi ng.

21 The Enpl oyer may argue that its proposed union security
clause is not a perm ssive subject of bargaining, because
the scope of the unit would only be changed if an assistant
foreman represented by Local 503 chose not to be a nmenber of
the Union. 1In other words, the scope of the unit would not
be changed if all of the assistant foremen represented by
Local 503 chose to be nenbers of the Union. This argunent
is without nmerit because the clause proposed by the Enpl oyer
has the potential of changing the scope of the bargaining
unit wthout the consent of the Union and w thout
appropri ate Board proceedings. The uncertainty created by
this potential change in the scope of the unit destabilizes
the collective bargaining relationship between the parties
and therefore underm nes the purposes and policies of the
Nati onal Labor Rel ations Act.

22 This defense would only relate to the argunent that this
uni on security provision is perm ssive. Union consent to an
illegal provision would not privilege the Enployer's

i nsistence to inpasse on an illegal provision. See Honolulu
Star-Bulletin, 123 NLRB 395, 403 (1959).
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deemed to have waived its bargaining rights."23 As was

st ated above, Local 503 objected to the Enployer's open shop
proposal in general and specifically objected to the
provision in the proposal that renpoved assistant forenen
fromthe coverage of the contract. Also, waiver is not
clearly at issue where a perm ssive subject is involved
because the enployer's insistence to i npasse on such a

subj ect violates the Act unless the Union actually consents
to the Enployer's proposal. Here, it is clear that Local
503 never gave such consent. 24

Finally, the Enployer's defense that it never insisted
to i npasse on the rel evant provision of the union-security
clause is also without merit. In Thill, Inc.,25 the Board
hel d that the respondent had insisted to i npasse on an
illegal proposal when it included the proposal in its final
offer to the Union. Here, the Enployer's final proposal
of fered to Local 503 included the union-security clause with
t he provision renoving nonuni on assi stant foremen fromthe
bargai ning unit if they chose not to be nenbers of the
Union. The Enployer failed to withdraw or nodify this
portion of the union-security clause after the Union
objected to it within the 10(b) period at the Decenber 17th
nmeeti ng. Consequently, the parties reached inpasse on that
provi si on.

B. W conclude that the Enployer did not violate
Section 8(a)(5) and (1) of the Act by insisting to
i npasse upon a uni on shop cl ause that renoved

assi stant forenen fromthe bargaining unit
represented by Local 36, and renoved forenmen from
the bargaining units represented by Local 503 and
Local 36, if these individuals chose not to be
menbers of the Union.

The Enpl oyer's decision to renove statutory supervisors
fromthe unit is not a perm ssive subject that requires the
Union's consent prior to inplenmentation. Rather, it is akin

23 |nternountain Rural Electric Assn., 305 NLRB 783, 786
(1991), citing to Construction Services, 298 NLRB 1, 2
(1990) and cases cited therein.

24 Cf. Howard Electrical & Mechanical, 293 NLRB 472, 475
(1989) ("...when a party unilaterally changes the scope of
the bargaining unit, it is irrelevant whether inpasse has
been reached. The only question is whether the other party
has consented to the change).

25 | d.
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to certain "managenment decisions" that the Enpl oyer may
voluntarily agree to bargain about, but to which no
bar gai ni ng obligation obtains. Therefore, the Enployer may
i npl ement a provision, after contract expiration, renoving
statutory supervisors fromthe bargaining unit w thout

bar gai ning with the Union. 26

In Mcd atchy Newspapers, Inc.,?27 the Board affirmed the
ALJ's conclusion that the Enployer's unilateral renoval of
press operators froman established press roomunit was
lawful, since it found, in agreement with the ALJ, that

t hese enpl oyees were Section 2(11) supervisors. In
Mcd at chy, supra, the ALJ stated, "...statutory supervisors

may be included in a bargaining unit by nutual agreenent.
It should follow that once the contract expires, neither
party is obligated to include the statutory supervisors in

t he succeedi ng agreenent."28

In the instant case, the Region found, and it is
undi sputed, that the forenen and assi stant forenen
represented by Local 36, and the foremen represented by
Local 503, are Section 2(11) supervisors within the meani ng
of the Act. Therefore, the Enployer did not violate the Act
when, in bargaining for a new contract, it insisted to
i npasse on the renoval of these supervisors fromthe
bargai ning unit if they decided not to be Union nmenbers.
Further, since the Enployer woul d have been free to refuse
the Union's request to include Section 2(11) statutory
supervisors in the unit, neither the Enployer's limting its
authority to renove its supervisors fromthe unit by
granting themthe option to remain in the unit, nor its
i nsi stence that the contract enbody this limtation,
viol ates the Act.

Al so, the fact that the Enployer's proposal provided
for renoval of these supervisors fromthe unit only if they
are not Union nenbers does not render the proposal unlaw ul
or perm ssive. Thus, a Section 2(11) supervisor is not
entitled to the protections of the National Labor Rel ations
Act . 29

26 See First National Mintenance v.. NLRB , 452 U.S. 666,
686 (1981).

27 307 NLRB No. 122 (May 29, 1992).
28 307 NLRB at 778.

29 See, e.g. Parker Robb, Chevrolet, Inc., 262 NLRB 402
(1982) and its progeny.
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Finally, we reject the Unions' argunent that the
Enpl oyer's proposal is unlawful or perm ssive because it
woul d force themto accept into their respective units
unwant ed statutory supervi sors who chose to be nenbers of
the Union. If the Enployer had insisted to i npasse upon
such a proposal over the objection of the Unions, it would
have viol ated Section 8(a)(5) of the Act.30 However, the
facts in this case clearly do not support this contention by
the Unions. First, both expired contracts allowed the
supervisors to be nenbers of the Union. Second, both Unions
t henmsel ves submtted proposals requesting that supervisors
woul d be allowed to be Union nenbers and nmenbers of the
bargai ning units. Third, at no tinme during the negotiations
did either Union depart fromits demand that supervisors be
all owed to be Union nmenbers, covered by the contract and
included in the bargaining unit. Accordingly, the Unions
argunent that the Enployer is unlawfully insisting on
i ncluding Section 2(11) supervisors in the bargaining unit
is wthout nerit in that it is conpletely unsupported by the
facts presented here.

Accordi ngly, the Region should issue a Section 8(a)(5)
and (1) Conplaint, absent settlenent, in Case 3-CA-17715 as
to assistant forenen. In addition, the Region should
dism ss the Section 8(a)(5) and (1) charge in
Case 3-CA-17693; and the 8(a)(5) and (1) allegation as to
foremen in Case 3-CA-17715

R E A

30 See Mcd atchy Newspapers, Inc,, supra, at 778.




