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In the Matter of THE PrUpENTIAL INSURANCE COMPANY OF AMERICA *
and AMERICAN FEDERATION OF INDUSTRIAL AND ORDINARY INSURANCE

AceEnTts’ UnioN #23039, AFL . K

Case No. 8-C—-1517 —Decided June 30, 1944 .

DECISION v

AND

\ : ORDER :

On March 21, 1944, the Trial Examiner issued his Intermediate Re-
port in the above-entitled proceeding, finding that the respondent had
engaged in and was engaging in certain unfair labor practices and
recommending that it cease and desist therefrom and take certain
affirmative action, as set forth in the copy of the Intermediate Report

jannexed hereto. Thereafter the respondent, filed exceptions to the
Intermediate Report and a brief in support.of its exceptions. The
Board has considered the rulings made by the Trial Examiner at the
hearing and finds that no prejudicial error was committed. The
rulings are hereby affirmed.
"~ Upon request of the respondent and United Office and Professional
Workers of America, CIO,?.and pursuant to notice, a hearing was
held before the Board in Washington, D. C., on May-11, 1944, for
the purposes, of oral argument. The respondent, the Union, and
International Union of Life Insurance Agents were répresented and
participated in the hearing.?

The Board has considered the Intermediate Report, the exceptions
and brief filed by the respondent, and the entire record in the case,

* Incoriectly described in the eomplaint as Prudential Insurance Company of America

2\t the hearing before the Trial Examiner, the CIO sought peimmssion to intervene 1n
the proceeding on the ground that 1t represented the réspondent’s agents throughout the
United States in all but a very few areas, including the State of Ohio, 1n 1ts motion the
CIO alleged that a unit less than State-wide 1n scope 1s inappropriate ; that the CIO wishes
to file a petitron for a State-wide unit; and that ‘“‘pendency of these proceedings will
probably be 1egarded by the Board as a bar to the filing of a State-wide petition "/ The
Trial Examiner denied the CIO’s motion to intervene, and the CIO thereupon appealed this,
ruling to the Board. The CIO was thereafter granted leave to present oral argument on
1ts motion to intervene but failed to appear at the oral argument The Trial Examiner’s
denial of the C10’s motion to intervene_is heireby affirmed

3 Following the 1ssuance of the Inteimediate Report and again at the oral argument, the
respondént moved that the Board consolidate the bargaimng units -which had previously
been found' to be approprlixte 1 Cases Nos R-5276 to R—5264, and R—4420. The motions,
being tantamount to a request for dismissal of the complaint, are hereby denied for the ’
reasons hereinafter indicated. ’

56 N.L R B., No..325.
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and heréby adopts the findings, conclusions, and recommendations of
the Trial Examiner, with the following additions and exceptions.
1. In his Intermediate Report the Trial Examiner found that the

‘respondent had offered no evidence of any substantial change in the

circumstances surloundlng the 1eplesentat10n of its mdustnal a(rents
sihce the hearing in the prior representatwn proceeding. On the
contrary, the record reveals that the respondent made several offers
of proof by which it sought to show that there had been what it

contends was a substantial change in the extent of self-organization’

among the qupondent’s agents throughout the State of Ohio after
the hear ing in the representatlon proceeding, and that the Trial
Examiner rejected such offers of proof. A unit finding based upon
the limited extent’of union organization must rest upon facts as they
exist at a particular time; however, it dlso takes into account the
fact that organization may continue, and that, at a later ddte’, a larger
or more inclusive unit may be appropriate. The' purpose ‘of the
Board’s determination estabhshlng the smaller unit is appropriate

is to make colleétive bargaining an immediate’ poss1b111ty for those .

employees who have indicated a desire for it. That purpose would
not be served if the Board’s unit determination could be ignored by
reason of changes of circumstances’ pOStd‘ltlng the estabhshment of
the appropriate unit. Thus changes in extent of org'lmzatlon occur-
ring after’ a representation ploceedlng ‘cannot justify an employers

subsequent refusal to bargain with the statutory representative certi- .

fied as such for the estabhshed bargaining unit. Such evidence being
immaterial, we affirm the rulings of the Trial Examiner excludmg
evidence of changes in the extent of union organization occurring
after the Learing in the representation proceedmg '

-2. The Trial Examiner also rejected various offers of proof by
which the respondent sought to present evidence of organizational

activity and actual organization alleged to have occurred prior to »

the hearing in the représentation ploceedlnrr herein but whlch was
not introduced in that proceeding. In view of the failure of the
respondent to present any substantlal reason for its failure to present

!
such evidence at the hearing in the 1epresent‘1t10n proceeding, we,

aﬂirm the ruling of the Tll‘ll Examiner in this regard. Moreover,
even if we accepted these offers of proof the evidence offered, since
it reveals actual organization hmlted din scope \\ould in no way
alter our conclusions.

Orderly and stable labor relations requne that “the employer * ok ok
accord to a certified agent recognition as the proper bargaining ; agent
until, the cert1ﬁcahon is, rescinded or succeeded' by another.” * ThlS

"is equally true When the Board’s unit ﬁndlnor 1s based upon the limited

4 Valley Mould & Iron Corp. v. N. L R B, 116 F. (2d) 760, 765, enf’g 20 N L. R B. 211.
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extent of, employee selt organization as when it is based upon, other
factors.® We do not by our decision in this case foreclose the. re:
spondent from again raising the unit issue by appropriate means
after the lapse of a 1e¢1conab1e period of time, in any event, not less
than a year from the date of the respondent’s compliance w1th our-
Decision and Order-herein. At such timé we will, upon appropriate
proceedings, consider the unit issue de™7iovo and determine whether
or not to alter the existing collective bargaining units.® .

N

’

. ORDER L

Upon the entlre record in the C’lse, and pursuant to Section 10 (c)
of the National Labor Relations Act, the National Labor Relatlons
. .Board hereby orders that the respondent The Prudential Insurance
Company of America,. Newark, New Jersey, and its officers, agents,
successors, and assigns, shall :

1. Cease and desist from: )

(a) Refusing to bargain collectively with American Federation of
Industrial and Ordinary Insurance Agents’ Union Local #23039,
Toledo, Ohio, AFL, as the exclusive representative of all its licensed
1ndustr1al aoents employed in its district offices located in Toledo, Ohio,
including its subdistrict office in Bryan, Ohio, but excluding superin-
tendents, assistant superintendents, clerks, and cashiers, in respect to
rates of pay, wages, hours of employment, and other conditions of
-employment; ° .

(b) Engaging in any like or related acts interferi ing Wlth 1est1 ain-
ing, or coercing its employees in the exercise of the rlghts to self-
organization, to form, join, or assist labor organizations, to bargain
collectlvely thrmwh replesentmtlves of their own choosing, and to
engage in concerted activities for the purposes of collective bargaining
or other mutual aid or protection as guaranteed in Section 7 of the Act.

2. Take the following affirmative action which the Board finds will
effectuate the policies of the Act:

(a) ‘Upon request, bargain collectively with American Federa-
tion of Industrial and Ordinary Insurance Agents’ Union #23039;
~ Toledo, Ohio, AFL, as the exclusive representative of all its licensed
" industr 1al aoents employed in its district offices located in Toledo, Ohio,
including its subdistrict office in Bryan, Ohio, but excluding superin-

5 The Iimited extent of self-organization of employees ‘has -long been consxdered by the
Board to be a relevant factor in determining the appropriate. bargaining unit, and our
position 1n this regard has recently been specifically approved by the Supreme Court.
N.L R B.v Hearst Publications, Inc., et ol., 822 U S 111

®In our decision in the representation proceeding we stated that our finding that the
smaller unit was appropriate did not preclude a later finding that & larger unit would
be appropriate .
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tendents, assistant superintendents, clerks, and cashiers, in respect to
rates of pay, wages, hours of employment, and other condxtlons of
employment ;
(b) Post immediately in conspmuous places in its offices in Toledo,
Ohio, and Bryan, Ohio, qnd intain for a period of at least sixty (60)
consecutive days from the d f posting, notices to its employees stat-

"ing that the respondent \\'111 not engage in'the conduct, from which it is

ordered to cease and desist in paragraphs 1 (a) and (b) of this Order,
and that the respondent will take the affir matlve action set forth in
paragraph 2 (a) hereof;

(¢) Notify the Remonal Director for the Ethth Region in writing
within ten (10) days from the date of this Order What steps the'
respondent has taken to comply herewith.

INTERMEDIATE REPORT . !

,  Russell Packard, Bsq., of Cleveland, Ohio, for the Board

George L Russ, Washington, D C., for the Unton
. MiloJ Warner, Esq., of Doyle, Lew:is and War2.er, 1631 Nicholas Bldg., Toledo,
Ohio, and Joscph T. Ferris, I'sq., of Newark, N. J. for'the respondent.

John W. Mulligan, vice president, Local 132,"UOPWA of Cleveland, Ohio, for
the United Office and Professional Workers of America, CIO.

STATEMEXNT OF THE CASE

Upon a charge filed June 5. 1943, by the American Federation of Industrial
and Ordinary Insurance Agents’ Union #23089, AFL, hercin called the Union,
the National Labor Relations Board, herein called the Board, by 1ts Regional
Director for the Eighth Region, (Cleveland, Ohio), 1ssued i1ts complaint dated
February 18, 1944, against the Prudential Life Insurance Company of America,
herein called the respondent, alleging that the respondent has engaged in and 1s
engaging in unfair labor pr: actices “affecting cominerce within the meaning of
Section 8 (1) and (5) and Section 2 (6) and (7) of the National Labor Relations
Act, 49 Stat 449, heremn called the Act. Copres of the complaint and charge
accompanied by notice of hearing thereon were duly served upon the respondent
and the Union. In addition, a copy of the complaint and charge accompanied
by notice of hearing thereon was served upon Inteinational Union of Lafe
Insurance Agents at its office in Milwaukee, Wisconsin.!

_ With respect to unfair labor practices, the complaint alleges that on December
26, 1942, in a Decision and Direction of Election 1ssued i the Matter of The
Prudential Insurance Company of America—Branch Offices, Toledo, Ohio, and
American Federatlén of Industrial and Ordinary’ Insurance Agents’ Union
#23089, Toledo, Ohio (AF of L), Case No. R—4420, the Board found that all
licensed 1ndustrial agents of respondent employed in its district offices located
in the City of Toledo, Ohio, mcluding the sub-distriet- office at Bryan, Ohio, but
excluding the superintendent, assistant superintendent, clerks, and cashiers,
constitute a unit appropriate for purposes of collective bargaining within the
meaning of Section 9 (b) ot the Act;? thation February 5, 1943, in the same case,
" 1International Union of Lite Insurance Agents did not enter an appearance n thas

matt-r nor take any part in the proceedings
2 For purposes of identification, this will be refeired to as the Toledo unit
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the Board issued 1ts certification of representatives, certifying the Union as the
exclusive representative of all employees in siad umit for purposes of collective
bargaining and that, at all times since that date, the Union has been and 1s now
the exclusive representative of all employees 1n said unit for the purposes of
collective bargaining with respect to rates of pay, wages, hours of employment
and other conditions of employment. Q[l‘he complaint further alleges that on or
about April 20, 1943, and at all times thereafter, while the respondent was en-
gaged in the operation of its business at Toledo, Ohio, the Umon requested the
1espondent to bargain collectively with 1t, 1n respect to wages, rates of pay, hours
of employment and other conditions of employment, as the exclusive representa-
tive of all' employees i the said unit, and that the respondent failed and refused
and continues to fail and refuse to so bargain cqllectively’\wth the Union or nego-
tiate with it as such exclusive representative of all the employees in the unit,
and by so refusing has interfered with, restrained, and coerced 1ts employees in
the exercise of the rights guaranteed them in Section 7 of the Act, thereby en-
gaging 1 unfair labor practices within the meamng of Section 8 (1) and (5) of
the Act.

The respondent filed its answer in due course, and just prior to the opening
of the hearing filed an amended answer in which 1t admits the allegations of the
complaint pertauimg to the corporate existence of and the exteént aund character of
the business carried on by the respondent, with the exception of one recital per-
taining to the number of licensed industrial agents employed at the Toledo office.
In this regard the respondent alleges phat instead of employing 160 such agents
1 1ts district oftices at Toledo and 1ts attached office at Bryan, Ohio, it actually
employs only 108 such agents. The answer denies that the respondent is engaged
in commerce within the meaning of the Act but admits that the Union is a labor or-
gamization within the meaning of the Act, and further admuts that the Board,
in its Decision and Direction of Election referred to, did in fact find that the
unit therein descrlbéd constitutes a unit appropriate for the purposes ot collective
bargaining within the meaning of Section 9 (b) of the Act, but denies that such
unit was then or is now appropriate for the purposes-of collective baigaiming
within the meaning of Section 9 (b) of the Act. It admits that, after the re-
quest from the Union th.‘,llt the respondent bargain with it in respect to rates of
pay, wages, hours of employment and other conditions of employment, the re-
spondent refused to so bargain with the Union and continues to, so refuse, tor the
reason that at the time the demand was made by the Union, there was pending
before the Board another proceeding involving the representation of all the re-
spondent’s industrial agents in the State of Ohio, including those in the Toledo
unit, as an appropriate unit for purposes of collective bargaining The answer
afirmatively alleges that the Board’s finding that the unit consisting of the agents
of the respondent 1n Toledo and Bryan offices 18 an appropriate unit, was arbitrary
and capricious and not based upon substantial evidence; that at the time the
petition upon which the determinaton of the Toledo unit was based, was filed with
the Board, organization of the industrial insurance agents of the respondent had
extended throughout the State of Ohio; that the decision of the Bourd in Case No.
H-4420 was a temporary finding only, to be effective only until sﬁch time as or-
ganization of the agents of the respondent in the State of Ohio had extended °
throughout that State; and that when the Bourd. on June 17, 1943, in Consolidated
Cases R-5256 to R-5264, inclusive,® found that organization of the industrial
agents of the respondent had extended throughout the State of Ohio, the exclusion
by the Board of the Toledo unit from the otherwise state-wide unit 'found in the

\
3 Heremnafter referred to as the Consolidated Cases
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2

Consohdatcd Cases to be appropriate for purposes of collective bargaining, was ar-
bitrary and capricious and in derogation of the Act * The respondent further al-
leges that it has never bargained collectwely with any representative of its in-
dustrial agents in a city-wide unit or 1n a unit less than a state-wide unit and'that
it is and always has been ready and willing 'to bargain collectively with any’
representative that may be designated by its mdustnal agents in the entire State
of Ohio.

- Pursuant to due notice, a hearing was held on March 6, 1944 at Cleveland,’
Ohio, before R. N Denham, the undersigned Trial Examiner duly designated by
the Chief Trial Examiner. 'The Board and the respondeht were represented by -
counsel and the Union by its presidént. The United Office’ and‘Profes_si'ohal
Workers of America, affiliated with the Congress of Industrial Organizations,
appeared and filed a motion for leave to intervene, alleging an interest in the
issues involved in this case by virtue of an interest in the representation of the
industrial agents of the respondent throughotit the State of Ohio. Thé motion
was taken under advisement to be ruled upon after’the character of the evidence
relied upon by the respondent in support of its admitted refusal to bargain with
the Union had been disclosed, with permission to' the representative of the'
intervenor to remain and participate pendmg the final ruling on the motion.
After all evidence had been offered and there bemg no evidence of any interest’
on the part of the United Ofﬁce and Professional Workers of Amenca in ‘this’
controversy, the motion for leave to intervene was demied. All partles par-
tunpated in the heari 'ing and were afforded full opportunity to examme and cross-
examine. witnesses and to introduce evidence bearing upon the issues. At the
close of the taking of all testimony, counsel for the Board moved to conform
all pleadings to the proof with 'respect-to correction of names, dates and othef_
minor matters not affecting the issues involved. The motion was granted with-
out objection. The respondent, then, for the record, offered a motion that the
Board modify its order “heretofore made in this case” so as to include all the
industrial agents of the respondent in'Toledo in a State-wide unit. No disposi-
tion was or is made of this motion which was noted on the record for record
purposes only, at the insistence of counsel for’ the respondent, in view of the
obvious lack of jurisdiction of the Trial Examiner to either deal with or dispose
of it. ‘At the close of the hearing oral argument was waived, as was the privilege
of ﬁllng briefs with the Trial Examlner R -

Upon the basis of the foregoing and after having heard and observed all the
witnesses and considered the exhibits adiitted 1n ev1dence, and upon the entire’
record made herein, the under51gned now makes the fo]lowmg

. « s '

\

FINDINGS OF FAct '
1. THE BUSINESS OF THE RESPONDENT X

The Prudential Insurance Company cf America is a mutual life insurance
corporation organized under and existing by virtue of the laws of the State of’
New Jersey with its home office and principal place of business at Newark, New
Jersey, where it is engaged in the business of insuring the lives of its policy
holders on a participating plan, investing the proceeds of such business in the
various operations incident thereto.

40n March 2, 1944, the r’espondent,ﬂled and duly served on all the parties, a motion
for the consolhidation of the instant case with Case No. 8-C-1602, which involves a’charge
of refusal to bargain with the Union certified by the Board in the Consolidated Cases. ,
The motion was duly referred to the Board. On March 6, 1944, the Board denied the
motion. '
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Respondent is licensed to conduct its insurance business in the 48 States, in-
cluding the State of Ohio, as well as the District of Columbiy; the Territory of
Hawaii, and 9 Provinces of the Dominion of Canada. In the course and conduct
of its business respondent operates 3 district offices at Toledo, Ohio, and a-sub-
district office at Bryan, Ohio, where approximately 108 industrial agents are
employed. ' .

On December 31, 1941, respondent was the second largest hfe insurance com-
pany 1n the United States in terms of assets and value of insurance in force. On
that date, 1espondent s, assets, totaled $4,556,085,244.84 and 1t had 31,960,286
policies having a total fuce value of §19,549, 17 5,369 in force among some 20,000,000
policy holders situated throughout the United States, Canada, and Hawaii.

The respondent’s assets consist of cash, bonds, stocks, mortgages, real estate
and notes. The greater portion of the cash is deposited 1in commercial banks
and trust companies throughout the several States of the United States. As of.
December /31, 1941, such assets amounted to $120,792,001. The securities owned
“ by 1espondent comprise holdings 1n issues of the Governments of the United
States and Canada and various political subdivisions thereof, and public utili-
ties, transportation, industrial and manufacturing enterprises situated through-
out the United States. On December 31, 1941, respondent owned real estate
valued at $152,806,443 and held loans secured by real estate located in 47 States
"and the Dominion of Canada. Respondent manages its real estate through 230
- managing agents and 255 local farm supervisors in 39 States of the United States,

the Distriet of Columbia, and 6 Canadian Provinces. Respondent also has 8
loan correspondents, 26 branch offices and 443 authorized brokeérs in 47 States,
the District of Columbia, and Canada. =

During the calendar year 1941 respondent purchased equipraent having a
value of $445,146. During the same period the respondent purchased paper and
other stationety supplies having a value of $673,452. In the same period respond-
ent spent $1,329,502 for postage, telephone, telegraph and express services and
$711,259 for traveling expenses.

- In connection with its business respondent owns and operates a printing plant
at Newark, New Jersey. During the calendar year 1941 respondent printed mate-
rial having a value of $1,370,849, of which amount 37 percent by value‘was used
,in other States than New Jersey and ¢ 5 percent was used in Canada.®

The Board has heretofore given full consideration to the general character
and extent of business ordinarily transacted by insurance companies throughout
the United States, particularly in its decision with reference to the John Hancock

Mutual Insurance Company. In'view of the observations of the Board in that
case, it is not deemed necessary at this point to dwell further on the general char-
acter of insurance companies, of which the respondent herein is the second largest

. in the United States. ' It is found that the respondent is, engaged in commerce
within the meamng of the Act. -

II. THE ORGANIZATION INVOLVED,

American Federation of Industrial and Ordinary Insurance Agents’ Union
#23039, AFL is a labor organization admitting to membership, the employees of
the respondent who are engaged as industrial insurance agents.

5The foregoing findings are taken from the allegations of the complaint which the
respondent, in 1ts amended answer admits are true. . . -
26 N L R B 1024-1029.

587784—45—vol. 56——118
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III THE ALLEGED UNFAIR LABOR PRACTICES

In Case No' R-4420 the Board, on December 26, 1942, issued its Decision and
Direction of Election in the matter of The Prudential Insurance Company of
America—branch offices, Toledo, Ohio, and American Federation of .Industrial
and Ordinary Insurance Agents’ Union No 23089, Toledo, Ohio (AFL),” in whxch
it found that:

all licensed industrial agents of the Company (the respondent) employed
in its district offices located in the city of Toledo, Ohio, including the
subdistrict office in Bryan, Ohio, but excluding superintendents, assistant
superintendents, clerks, and cashiers, constitute’d unit appropriate for the
purposes of collective bargaming within the meaning, of Section; 9 (b)
of the Act. \ :

and directed that an election by secret ballot be held among the employees, within
such unit “to determine whether or not they desire to be represented by American
Federation of Industrial and Ordinary Insurance Agents’ Union No 230:‘39, Toledo,
Ohio (A F. of L.), for the purposes of collective bargaining” V)

Pursuant to the foregoing Decision and Direction of Election, an election was
duly held by the Regional Director of the Eighth Region, as a result of which,
the Board, on Fcbruary 5, 1943, issued its certificate, certifying the American
Federation of Industral and Ordinary Insurance Agents’ Union, #23039, Toledo,
Ohio (A. F. of L), as the exclusive representative for the purposes of collective
bargaining, of all the employees of the respondent within the above described
unit. At the hearing upon which thé Decision and Direction of Election of
December 26, 1942, was based, the respondent appeared and objected to the unit
above described,'contending, that the only appropriate unit should be made up
of ‘all its licensed industrial agents employed m the State of Ohio. Extended
testimony was taken on the subject, except that the respondent did not at that
time, present to the Board any evidence as to the extent of organizational efforts
and solicitation which had been made by the Union within the State of Ohio.
The decision, however, reflects that the character and extent of successful organi-
zation by the Umion within the State of Ohio was before the Board and was
considered by it in arriving at its findings.

On Apnril 20, 1943, George L. Russ, on behalf of the Union, wrote to the Presi-
dent of the respondent requesting a conference between the officials of the
1espondent and the Union to negotiate a contract for the employees with,in the
unit above referred to, with respect to rates of pay, 'wages, working conditions
and other conditions of employment On April 30, 1943, the respondent replied,
Lalling‘atteution to the fact that there was then pending before the Board the
question of ‘a State- vmde unit arising out of a petition filed by the United Office
and Professional Workels of America, and quoting the fo]lowmg language from
the Board’s Deusnon and Direction of Election in case No 'R-4420:

Our ﬁndlng does not preclude a later finding that a strlte-wule or larger
unit is appropriate for collective bargainng purposes.

suggested that bargaining negotiations be deferred until the Board had decided
“this subsequent issue” Russ referred the respondent’s suggestion to the Local,
by whom it was rejected and the demand for bargaining was renewed Again the
respondent refused On June 5, 1943, -the Union filed its charge against the
respondent 1n the office of the Eighth Régmn On June 17, 1943, the Board 1ssued

746 N L R B 430
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- A
its Dectsion and Direction of Election in the Consolidated Cases® in which it
made, inter alia, the following observations and findings:

f

* * * TFrom the aforesaid facts it is clear that the time is ripe for the
establishment of a State-wide unit in Ohio. However, 1nasmuch as we
have so recently certified the AFL in the Toledo unit, we shall exclude 1t from
the fippropriate unit in the instant proceedings.’

. We find that all industrial agents of the Company licensed and working
in the State of Oho, excluding, however, those agents qttached to the three
District ofices 1n Toledo and detached office at Bryan, Ohio, and excluding
s{lpermtendents, assistant superintendents, office clerks, and cashiers, con-
stitute a unit appropriate for the purposes of collective bargaining within
the meaning of Section 9 (b) of the Act *

After an election in which International Union of Life Insurance Agents was
successful, motions were filed with the Board by International Union of Life
Insurance Agents and by the respondent, to amend its former order by including
the Toledo umt in the State-wide umit The contention of the respondent for a
State-wide unit was fully presented to the Board by oral argument and on
November 19, 1943, the Board, in a Supplemental Decision in the Consolidated
Cases, declined to set aside the certification of the Union, issued in the Toledo
case -

On December 7, 1943, the Union again demanded of the respondent that it
bargain collectively with it as the representative-of the employees 1n the Toledo
unit. On December 13, 1943, the respondent replied as follows:

~ As you know, the Company has consistently maintained that anything
less than a state-wide unit is inappropriate. You also know that the Com-
pany has never declined to enter into negotiations on a state-wide unit basis
« with chosen representatives of-a majority of our agents We consider this
unit question of such nuportance that we must decline to enter into negotia-
tions with representatives of our Toledo and Bryan agents until it is
finally determined ‘
For your mformation we have, f01 the same reasons, dechned to enter
into negotiations with International Union of Life Insurance Agents as the
represéntative of our agents in Ohio, excluding those in the’three Toledo
district offices and the detached office in Bryan

The respondent offers no evidence of any substantial change in the circum-
stances surrounding the representation of its industrial agents in the State of
Ohio or 1 any district or part thereof, since the first,consideration of such
representation by the Board in 1942, its sole contention being that, prior to the
hearing in Case No 4420 (The Toledo case), the Union had engaged in solici-
tation among the respondent’s agents in localities other than Toledo, Akron and
Canton, 1n which it had succeeded 1n establishing itself, that such fact was not
brought to the attention of,the Board, and that the respondent had refrained
from investigating such solicitations prior to the representation hearmgs, for
fear of heing charged with unfair labor practices and therefore had been unable
to fully present the ffxcts to the Board prior to this hearing.

850 N L R B 689.

9 At this powmt, the decision reflects an appended footnote as follows: “If .the AFL
desires to -waive 1ts rights under the ceitification 1t may by timely motion filed with the
Board request the mcorporation of the Toledo umt mto the State-wide unit heremn estab-
lished ” The AFL has not, however, waiyved any of 1ts rights referred to.

~ 3
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. The respondent ‘'embodied the results of its investigation concerning the extent
of solicitation in Ohio by the A. F. of L. prior to the 1942 hearing in Case No.
4420, in comprehenswe offers of proof ‘accompanied by copies of publications
by the. Union, solicitation letters, and painphlets and notices, but made no
offer of proof of actual orgammtlon other than in. Toledo, Akron and Canton.
The offers, made in connection with the testimony of Sylvester C. Smuth,
associate general solicitor and Harold M. Stewart, vice president, were rejected
by the undersigned-as covering facts not mdterial or relevant to the isspe here
involved. . i o

Aside from not feeling at-liberty to investigate the' organizational actlvmes
of A. F..of L. prior to‘the hearing in the Toledo case and later in the Con-
solidated Cases, the respondent makes no claim that i1t has not, in those cases,
been given full opportunity to present its contention for the State-wide unit

and it now makes no claim that conditions have changed. It merely reiterates

the contention that for the conduct of its business, 1t regards a State-wide
unit as esscntial for successful collective burgaining with its agents, and that
anything less ‘than State-wide units, where agents, all licensed by the, same
State, rhay be represented by different organizations, would tend to disrupt 1ts
labor relations; and that therefore the Board was, in error n the first instance
in fixing the apploprlate unit as it 'did in this case. This is .the/sole and ‘only
reason advanced bv the respondent for its refusal to bargain with the Union
The situation preseuted here admits of little argument. The Board has e\:er- !

cised the judgment and discretion requlred of it by the Act in determlnmf* the
appropriateness of the unit. \The respondent has alleged that, in so doing, its
action was arbitrary and capricious, but it fails to produce any relevant or
material evidence in support of such allegation. The record amply reflects
that unusually full and deliberate consideration was given by the Board to
all the facts available, which might have a bearing on the appropriateness of
the unit. The respondent has produced no new or different facts The most it
has shown is that, it disagrees with the Board’s conclusion and belicves it would
be hampered in the conduct of its business if any unit should be less 1than
State-wide Because it disagrees, it refuses to comply with the provisions of
the Act and bargain with the certified Unlon That is no excuse. - It has had
its pomt of view considered by the Board in December, 1942, and rejected.
In November 1943, the Board agam‘heard and considered its contention and
again rejected it. In such circumstances, it cannot now be heard to say that
the Board failed to weigh the question, or that it was deprived of any right
to a full hearing in the case out of which this certification arose. It is there-

fore found that. the respondent on April 80, 1943, after due request by .the -

Union as the certified exclusive rep\resentative of all the employees within the
appropriate unit above described, refused to bargain with the Union as such,
exclusive representative, and at all times since that date has continued' to
refuse to so bargain with the Union, and has thereby interfered with, restrained,
and cqefced its employees in the exercise of the rights guaranteed to them in
Section 7 of the Act. h [ . - ,

Iv. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON COMMERCE

The activities of.the respondent set forth in Section IIT above, which have
been found to have interfered with, restrained, and coerced its employees in the
e‘zerc1se of the rights guaranteed them in Section 7 of the Act occurring in
connectlon with the operations of the respondent described in Sectior I above,
have a close, intimate, and substantial relation to trade, traffic and commerce

~
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among the several States and tend to ‘Tead to labor dlsputes burdenlno' and,
obstructuw commel ce and the free ﬁow thereof

1

[

V. THE REMEDY

" It having been, found that the respondent has engaged in certain unfair labor
practices, it will be. recommended that it cease and desist therefrom and.take
affirmative action which will effectuate the policies of the Act! -

On the basis of the foregoing findings of fact and upon: the entire record in
the case, the undersigned makes the following : "

. CONCLUSIONS OF LAW N A

v

1. American Federation'of Industrla] and Ordinary Insurance Agents’ Union
#23039! AFL, is a labor organlzatlon within the meanlng of Sectlon 2 (5) of the
Act.

2. The respondent, The Prudential Insurance Company of America is engaged
in cominerce within the meaning of Section 2 (6) and (7) of the Act.

3. All licensed industrial agents-of the respondent emplt‘)yed in the district
offices located in the City of Toledo,' Ohio, including the subdlstrlct offices at
Bryan, Ohio, but excludrng superintendents, assistant snperlntendents clerks and
cashiers, constitute a unit appropriate for the purpose of collective bargalnlng
within the meaning of Section 9 (b) of the Act.

4. American Federation of Industrial and Oldmary Insurance Agents ‘Union
#28039, Toledo, Ohio; AFL, was on April 20, 1943 and at all ‘times thereafter
has been, the exclusive representative of all employees in'such unit for ‘the pur-
poses of collective bargaining within the meaning of Section 9 (a) of the Act.

5. By refusmg on April 30, 1943, and at all times thereafter, to bargain
collectively with the American Federatlon of Industrial and QOrdinary Insurance .
Agents’ Union #23039, Toledo, Ohio, AFL, as the excluswe representative of its
employees in the appropriate unit above descrlbed the respondent has engaged

in and is engagmg in unfalr labor practlces Wlthln the meanmg of Sectlon 8 (5)
of the Act.” " tre

6. By interfering with, restraining, and coercing its employees in the exercise
of the rights guaranteed in Section 7 of the Act, the respondent has engaged in
and is engagmg in unfair labor plactlces within the meaning of Sectlon 8 (1)
of the Act. .

"7. The aforesaid unfair labor practices are unfair labor practices affectlng
commerce, Wkthln the meanmg of Sectlon 2 ‘(6) and (7) of the Act.

o RECOMMENDATIONS

’

Upon the basis of the foregoing findings of the fact and conclusions of law, and
upon the entue record, the undersigned recommends that the respondent, its
officers, aoents and representatives shall : . Sy T

1. Cease and desist from:

"(a) Refusing to hargain collectively with American Federation of Industrial
and Ordinary Insurance Agents’ Union Local #23039, Toledo, Ohio, AFL, as
the exclusive 1ep1esentat1ve of all its licensed industrial agents employed in its
district office located in Toledo, Ohio, including the sub-district offiee in Bryan,
Ohio, but excluding guperintendents, assistant superintendents, clerks, and
cashiers;' ’

(b) In any similar manner interfering with, restraining, or coercing its em-
ployees in the exercise of the rights to self-organization, to form, join, or assiste

‘
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labor organizations, to bargain collectively through representatives of their own ,
-choosing and to engage'in‘concerted activities for the purposes of collective bar-

gaining or other mutual aid or protection as guaranteed in Section 7 of the Act.

2. Take the following affirmative action which will effectuate the policies of
the Act: ’

(a) Upon request bargain collectively with American Federation of Industrial
and Ordmary Insurance Agents’ Union #23039, Toledo, Ohio, AFL, as the ex-
clusive representative of all its licensed industrial agents employed in its district
offices located in the City of Toledo, Ohio, including its sub-district office 1n B_r,\‘mn,
Ohlo, but excluding superintendents, assistant superintendents, clerks, and cash-
iers, in respect to rates of pay, wages, hours of employment, or other conditions
of employment ;

(b) Post immediately in conspicuous places in its offices in Toledo, Ohio and
Bryan, Ohio, and maintain for a period of at least sixty (60) consecutive days
from the date of posting, notices to its employees stating that the respondent will
not engage in the conduct from which 1t is recommended that 1t cease and de-
sist in paragraph 1 (a) and (b) of these recommendations, and that the re-
spondent will take the affirmative action set forth in paragraph 2 (a) hereof;

(¢) Notify the Regional Director for the Eighth Region in writing within ten
(10) daysfrom the receipt of this Intermediate Report what steps the respond-
ent has taken to comply therewith.

It is also recommended that unless on or befoxe ten (10) days from the re-
ceipt .of this Intermedidte Réport the respondent. notifies the Regional Director
for the Eighth' Region in writing that it will comply with the foregoing recom-
mendations, the National Labor Relations Board issue an order requiring the re-
spondent to take such action,

As provided in Section 33 of Article 1I of the Rules and Regulations of the Na-
tional Labor Relations Board, Sertes 3—effective November 26, 1943—any party
or counsel for the Board may within fifteen (15) days from the date of the entry
of the order transferring this case to the Board, pursuant to Section 32 of

. Article II of said Rules and Regulations, file with the Board, Rochambeau Build-
ing, Washington, D. C,, an original and four copies of a statement in writing set-
ting forth such exceptions to this Intermediate Report or to any other part of the
record or proceeding (including rulings upon all motions or objections) as he re-
lies upon, together with the original aﬁg] four copies of a brief 1n support thereof.
Immediately upon.the filing of such statement of exceptions and/or brief, the
party or counsel for the Board filing the same shall serve a copy thereof upon
each of the other parties and shall file a copy with the Regional Director. As
further provided in said Section 33, should any party desire permission to argue
orally before the Board, request therefor must be made in writing within ten (10)
days from the date of the order transferring the case to the Board.

R N. DENHAM,
\ T'rial Examiner.

'

Dated March 21, 1944,



