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In the Matter of Trr WesTERN AND SouTHERN Lire INsurancE Com-,

PANY and AMERICAN FEDERATION OF INDUSTRIAL AND ORDINARY
InsuraNoE AceNTs UnIoN #23230 (AFL)

In the Matter of THE WesTERN AND SouTHERN Lire INsUrRsaNcE Com-
PANY ond AMERICAN FEDERATION OF INDUSTRIAL _AND OrpINARY
Acexts Union #23286 (AFL)

In the Matter of Tae WesterN AND SouTHERN. Live INsuraxce Com--
PANY and INDUsTRIAL INSURANCE AGDNTS UnrioN, Locan 65,

UOPWA-CIO

In the Matter of THE WESTERN AND SourHERN LiFe Insurance Com-
PANY and AMericAN FEDERATION OF INDUSTRIAL AND ORDNARY
INSURANCE Acents Union (AFL)

t

Cases Nos. 8-0-1409, 8-0-1449, 8-C-15656 and 8-C-1544,
respectively.—Decided May 25, 1944 :

DECISION

AND

ORDDR

On Febru‘lry 2, 1944, the Trlal Exqmmer issued his Intermediate
Report in the above ent1tled proceeding, finding that the respondent .
‘had engaged in and was engaging in certain unfair labor practices and
recommending that it- cease and desist therefrom and take certain
affirmative action, as set forth in the copy of the Intermediate Report

. annexed hereto. Thereafter the respondent filed exceptions to the

~ Intermediate Report and a brief in support of its exceptions. The
Board has considered the rulings made by the Trial Examiner at the
hearing and finds that no prejudicial error ~was committed. The
rulings are hereby affirmed. ‘

Upon the request of the 1espondent and pursuant to notice, a hear-
ing was held before the Board in Washington, D. C., on April 20,
1944, for the purpose of oral argument. The respondent was repre-.
sented by counsel and participated in the hearing. The Unlon did not
appear. (

The Board has considered the Intermedmte Report the exceptions
and brief filed by the respondent, and the entire record in the case, and -
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hereby adopts the findings, conclusions, and recommendations of the
Trial Examiner, except as modified below :

1. In his Intermediate Report the Trial Examiner failed to state,
with respect to the business of the respondent, the following, which
we_find to be true: On December 31, 1942, the respondent owned pre-
ferred stocks of industrial corporations, valued at $10,686,191. Ap-
proximately 10 percent of such preferred industrial stocks, acquired by
the respondent in 1942, was purchased from brokers outside the State

. of Ohio and was delivered to the respondent in Ohio. During the
year 1942, the respondent purchased supplies and equipment valued
at approximately $167,407, of which approximately 8 percent was
purchased outside Ohio. Approximately 12 percent of the equipment
_and supplies purchased in Olio was shipped by the respondent to
" its offices in other States.

9. In his Intermediate Report the Trial Emmmer found that the
agents who testified stated that they had never been advised, prior to
the early part of 1943, of an intention of the respondent to change
their status from that of “agent”™to “trustee.” We find, on the con-
trary, that the agents who testified became aware i 1942, of the
respondent’s change in' nomenclature describing such persons ‘as
“trustees” rather than as “agents.” .

3. The Trial Examiner has set forth in hls Intermediate Report
certain facts which indicate that the relationship existing between
the respondent and its so-called “agents” or “trustees” is th at of em-
ployer and employee for the purposes of the Act. In addition thereto,
we find that the following statements, omitted from the Intermediate
Reporr. are true and that they lend further support to the Trial Ex-
aminer’s conclusion as to the nature of the existing relatioriship.
To facilitate the sale of insurance and collection of premiums, the
respondent supphes desk space, telephone service, mail and stenoc-
graphic service to the agents, and all forms and ‘ldVeru]SHlﬁ material.?

. The agents are required by the respondent’s managers to report rezu-
larly to their district offices for staff meetings, where they receive
“pep talks” and lectures on selling techniques.® The agents may not
employ an assistant or substitute.t Agents take vacations, subject to

* 1The TIntermediate Report inadvertently states that the respondent’s holdings of non-
farm mortgages total $8,000,000 The correct figure is $68,000,000.
2 Indeed the agents are prolubited from advertising on their own behalf, uhless permis-
s10n is first secured from the respondent
3 Agents called as Board witnesses testified that they were required to attend morning
meetings  Althouch Williams, president of the respondent, testified that he has 1ssued
orders that such meetings were to be stopped, he admitted that they might still be taking
place without his knowledge. We credit the testimony of the Board witnesses
+ This Iimitation, according to witnesses for both the 1espondent and the Board, is due
to State statutes requiring licensing of all insurance agents through the employing com-
pany Thus. a Board witness testified that under the law of Ohio, an azcnt could not
hire an assistant; that in order to do so he would have to be a broker ~ Williams, president
of the respondent, testificd that the company must apply for the licenses for 1ts avents.
Clearly, therefore, the matter of employment of assistants for its agents rests with the
respondent and not with the agents. J \
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permission granted by the respondent, the length of the vacation de-
pending upon years of service. While on vacation the agent’s duties
are assumed by his immediate superior, an assistant manager in the
employ of the respondent, and all commissions on collections made and
on new insurance sold during the agent’s vacation are credited-to the
agent. Agents must file reports at the respondent’s district office
on Wednesdqy of each week. On such occasions the respondent re-
quires the agents to be present at the office to enable the manager to
discuss matters pertaining to the reports with them, and the agents
are assisted in the preparation of their reports by the respondent’s
clerical staff. Agents must account for and transmit to the respondent
all monies collected by them at regular specified intervals, and may
not withhold their commissions. They receive regular weekly pay
. checks each Saturday. The respondent admits having discharged
six agents because of their activities on behalf of the Union. We
find that all the indicia of the relationship set forth in the Inter-
mediate Report, as well as those set forth above, were existent prior
to the adoption by the respondent of the alleged trust arrangement
with 1ts agents, and that at least substantially all such indicia have
continued to exist to the present time. We find that the respondent’s
collectors and insurance salesmen involved herein, whether properly
designated as agents or trustees, were employees within the meaning
of the Act before the adoption of the alleged trust arrangement and
that this relationship has not been ‘materially changed at any time
thereafter.®' We do not, therefore, consider it material whether or
not an agent signed any of the “trust agreements” or whether he was
originally employed before or after any said “trust agreement” was
introduced as a personal practice by the respondent. '

4. In his Intermediate Report the Trial Examiner failed to state,
with respect to the unfair labor practices of the respondent, the fol-
lowing facts, admitted by the respondent and which we find to be true:
The respondent suggested to various of its agents that they should

-resign from the A. F L.; threatened to close its Cleveland West Dis-
trict Office if the A. F. L was successful; reprimanded agents in its
Pittsburgh offices for having attended 'C. I. O. meetings; advised its
agents in its Pittsburgh offices that unions have no place in the in-
surance business and that if they wish to advance in the business, they
should oppose unions; and instructed persons at its Pittsburgh offices
to attend C. I. O. meetings and to report back the names of agents
who attended the meetings. By these acts and statements, in addition
to the acts and statements of the respondent set forth in the Interme-
diate Report, the respondent has interfered with, restrained, and

5 See National Labor Relations Board V. Hearst Publications, et al, 322 U S 111, decided
April 24, 1944.
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coerced its employees in the exercise of the rights guaranteed in Section
T of the Act.

ORDER ‘ '

Up(;n the ‘entire record in the case, and pursuant to section 10 (c)
of the National Labor Relations ‘Act, the National Labor Relations

- . Board hereby orders that the respondent, The Western and Southern

Life Insurance Company, and its officers, successors, and assigns,
shall: .

1. Cease and desist from :

(a) Discouraging membership in American Federation of Indus-
‘trial and Ordinary Insurance Agents Union or in any branch or local
thereof, or in Industrial Insurance Agents Union, Local 65, UOPWA-
CIO, or any other labor organization, by discriminating in regard
to hire or tenure of employment or:any terms or conditions of em-
ployment.

(b) In any other manner interfering with, restraining, or coercing
its employees in the exercise of the rlght to self ortramzatlon, to form,
join, or assist labor organizations, to bargain collectively through
representatives of their own choosing and to engage in concerted ac-
tivities for the purposes of collective bargaining or other mutual aid
or protection, as guaranteed in Section 7 of the Act '

2. Take the following affirmative action which the Board finds W111
‘effectuate the policies of the Act:

(a) Offer to Carl R. Hall,"David Levy, and Joseph Koren, without
,preJudlce to their seniority or other rights or privileges, full and im-
mediate reinstatement to their former or S}xbstantmlly equivalent
positions, dismissing, transferring, or otherwise disposing of, if neces-
sary, all employees who since the several discriminatory discharges of
said persons, have been hired, transferred to, or, otherwise placed in
the positions to which said employees are entitled ;

" (b) Make whole Carl R. Hall, David Levy, Joseph Koren, G. B.
‘Millisor, Richard P. O’Neil, and the estate of Fred J. Hager, deceased,
for any loss of pay they may have suffered as a result of the respond-
ent’s discrimination, in the manner set forth in the Section of the
' Intermediate Report entitled “The remedy”;

(¢) Post immediately in conspicuous places in each of the district
offices maintained by the respondent and maintain for a period of at
‘least sixty (60) consecutive days from the date of posting, notices to
all agents, trustees, and other employees, stating: (1) that the re-
spondent will not engage in the conduct from which it is ordered 'to
cease and desist in paragraphs 1 (a) and (b) of this Order; (2) that
the respondent will take the affirmative action set forth in pam«rraphs
2 (a) and (b).-of this Order; and (3) that the respondent’s agents,
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© trustees, and other employees are free to remain or bécome members
of American Federation of Industrial and Ordinary Insurance
- Agents Union and any of its branchés or locals, or the Industrial
Agents Union, Local 65, UOPWA-CIO, or any other labor organ-
ization, and that the respondent will not discriminate against any
agent, trustee, or other employee because of .membership or activity
in those organizations or any of them;. :
(d) Notify the Regional Director for the Eighth Region in writ-
“ing within ten (10) days from the date of this Order, what steps the
respondent has taken to comply herewith. .

.

CramrMaN Miiuis took no part in the consideration of the above
Decision' and Order. -

- INTERMEDIATE REPORT

John A. Hull, Jr., Isq., of Cleveland, Ohio, for the Board.
George L Russ, of Washington, D. C., for the A, F. L. .
Charles G. Heisel, of Pittsburgh, Pa., for the C. 1. O. ’ '
Willtiam ¢ Willging, Esq., of Cincinnati, Ohio, for the respondent.
. Webb I. Vorys, Esq., and John M. Rankin, Esq.; of Vorys, Sater, Seymour and
Peas‘e, of Columbus, Ohio, for the respondent.

N
i

STATEMENT OF THE CASE

On February 9, 1943, American Federation of Industrial and Ordinary Insur-
ance Agents Union #232_86,‘ herein called A. F. L. Union 23286, filed a charge
with the‘Regional Director for the Eighth Region (Cleveland, Ohio) of the
National' Labor Relations Board, herein called the Board, charging that The
Western and Southern Life Insurance Company, herem called the respondent,
at its offices in Zanesville,' Ohio, had engaged 1n and was engaging in unfair
labor practices affecting commerce within the meaning of Section 8 (1) and (3)
-of the National Labor Relations Act, 49 Stat. 449, hcrein called the Act, which
charge carried Case Number 8-C-1449. On March 25, 1943, American Federation
of Industrial and Ordinary Insurance Agents Union $#23230, herein called
A. F L. Union #23230" filed an amended charge with the Regional Director of .
the Board at Cleveland, Ohio, charging that the responden‘t, at its offices in °
* Cleveland, Ohio, had engaged 1n and was engaging in unfair labor practices
affecting commerce within the meaning of Section 8 (1) and (3) of the Act,
which amended charge carried Case Number 8-C-1409. On May 13, 1943, the
Board duly entered its order consolidating the two above cases. On October 8,
1942, the Industrial Insurance Agents Unioh, Local 635, UOIPWA-CIO, herein
‘referred to as C. I. O, filed a charge with the Regional Director for the Sixth
Region at Indianapolis, Indiana, charging’ that the respondent, at its office in
Pittsburgh, Pennsylvama, had engaged in and was engaging in unfair labor
practices within the meaning of Section 8 (1) and ‘(3) of the Act. Thxs case
was subsequently transferred to the Eighth Region and given Case No 8—0—1555
On September 14, 1943, the Board duly entered a order consolidating Case

1 For- all general purposes, the various locals involved herein that-are affiliated with
A. F of L. will be referred to as A. F. of L. unless more specific descriptions are
- mdicated. ro -
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No 8-C-1555 with the two cases formerly consolidated under the order of May
13, 1943. * Upon the charges and amended charge thus filed, the National Labor
Relations Board, by its Regional D.rcctor for {he Eighth Regron, 1ssued its
consolidated complaint dated September 29, 1943, and hereinafter referred to
. as the complaint, alleging that the respondent, at its offices in Cieveland, Ohio,
Zanegyville, Ohio, and Pittsbuigh, Pennsylvama, had engaged in and is evgaging
in unfair,labor practices affecting commerce within the meaning of Section 8 (1)
" and (3) and Section 2 (6) and (7) of the Act Copies of the complaint and the
respective charges and the amended charge, accemprnied hy notice of hearing
thereon were duly served upon the respondent and upon the respeclive oiganiza-
tions of the A. F. of L. and C. 1. O. above named. .

With respect to unfair labor plﬂCtlceS the cwmplamt alleges in <ubstance
that, from May 1941 in the Pittsburgh office, and from August 1912 1n the
Cleveland, Lakewood, and Zanesville, Ohto, offices, the respondent has advised its
agents that the respective unions ave failures and ccald achiéve nothing for its
agents; that at a meeting of its agents in Cleveland, the respondent stated the
A. I' of L was composed of racketecrs and: interested only 1n the collection
of dues and that the respondent would not tolerate any union; that the re-
spondent suggested to its agents that they resign frem the Union and threat-
ened the abolishment of certam of its offices if the Union should successfully
organize the ‘l’rente within such offices ; that it suggested to cortain'of its agents
that they should resign from their positions with the respondent ; that it ad-
vised its agents not t¢ participate in any claction leld bv the Board for the
purpose of determining a hm‘gaining.representative; that it threatened its agents
at 1ts Pittsburgh office with discharge because of their membership in the CIO
and urged the agents to oprose the activities of any union if they desired 'to
progress 1n the insurance business; that it accused its agents who might be
members of or active m the CIO, of disloyalty to the respondent ; that the
respondent engaged in espionage of the CIO meetings of the agents in the Pitts-
burgh office; that it advised its agents of the Pittsburgh office that the respond-
ent opposed their membership in any union and in the CIO in particular, that
in add:tion to the foregoing, the respondent, on designated dates between Sep-
tember 30, 1942, and March 24, 1943, discharged and, with one exception refused
to rehire five named agents employed at either the Cleveland offices, the Zanes-
ville office, or the Pittsburgh office, because of thewr activity on behalf of the
A. F. of L. in the Ohio offices and of the CIO in the Pittsburgh office; and that
one of the agents thus discharged on March 24, 1943, was subsequently reinstated
on July 19, 1943, '

The answer of the respondent to the complaint admits all the allegations which’
are descriptive of the character and extent of the business done by the respond-
ent but denies that-it is engaged in commerce within the meaning of Section 2
* (6) of the Act It further admits that the A. F. of L. and C. T O. are labor
organizations within the meaning of Section 2 (5) of the Act and specifically
admits each and every of the allegations describing the. alleged unfair labor
practices recited in the complaint but denies that the persons referred to in
said paragraph as agents, were at any time mentioned in the complaint or are
at the present time, 1its employees within the meamng of Section 2 (3) of the
Act; and affirmatively alleges that the respondent 1s not subject to the jurisdie-
tion of the Act within its commerée provisions, that the persons referred to
as agents were not at the times mentioned 1n the complaint, and are not now
employees of the respondent within the meaning of the Act, and that because
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of such facts, the respondent has been guilty of no unfair labor practices within
the meaning of the Act.?

Putsuant to notice, a hearing on the ‘consolida-ted complamt was held on
November 4 and'5, 1943, at Cleveland, Ohio, before R N. Denham, the under-
signed duly desighated Trial Examiner. The Board and the respondent were
represented by counsel. Both the A I, of L and the'C. I O. appedred by themr
respecilive official representatives. All parties participated in the hearing where
full opportunity was afforded them to be heard, to examine and cross-examine
witnesses and to introduce evidence bearing upon the 1ssues Af the conclusion
of the taking of all festimony, a motion of counsel for the Board to conform all
pleadings to the proof was granted without objection and made applicable only
to the coriection of dates, names, and other- minor details not affecting the
jssues. Oral argument at the conclusion of the taking of cvidence was waived
by all parties. Briefs have been received from counsel for the Board and for the
respondent.

Upon an amended charge, filed by Amemc wn Federation of Industrial and
Ordinary Insurance Agents Umon, A F. of L, with the Regional Director for
the Tighth Region of the Board, charging-that the respondent at its office in
Warten, Omio, had engaged and was engaging 1n unfair labor practices affecting
cominerce within the meaning of Section 8 (1) and (8) of the Act, the Board,
by 1ts Regional Dirvector -for the Eighth Region, 1ssued its complaint, dated
October 25, 1943, and amended on November 27, 1943, alleging that the respondent
at 1ts office in Wurren, Ohio, hag engaged in and 1s engaging in unfair labor
practices affecting commerce within the meaning of Section 8 (1) and (3) and
Section 2 (6) and (7) of the Act. Copies of the complaint and charge, together
with a notice of hearing thereon, and later, of the amended complaint, were
duly seived upon the respondent and the charging union )

In respect to unfair labor practices, the amended coniplaint alleges in sub-
stance that prior to the issuance thereof the respondent had interfered with the
rights of 1ts employees guaranteed to them in Section 7 of the Act by interrogating
them with reference to their membership or activity in behalf of the Union, by
ordering them to resign their membership and offices in the Union, and by making
derogatory remarks concerning the Union and that on May 29, 1043, the re-
spondent dlsch;u'ged one Joseph Koren because of his membership in the Union,
and to discourage membership 1n the Union.,

Thereafter, and after the conclusion of the hearing held befme the undersigned
at Cleveland, Ohio, on November 4 and 5, 1943, the respondent and counsel for
the Board entered:into a stipulation whereby the respondent waived a hearing
on the issues r1aised in the amended complaint last above referred to, and agreed

2 All the allegations of the complaint deseribing «the alleged unfair labor praectices are
contaimed 1n paragraphs 4 and 5 of the consohidated complaint 'The truth of these allega-
tions 18 admitted in the answer of the respondent Duling the hearing-a stipulation signed
by the 1espondent was filed as Board’s Ixlubit 3 and reads as follows

Respondent concedes and stipulates that, it the 1espondent is,subject to the jurisdie-
tion of the Aect and if' the persons referted to ag agents in paragraphs 4 and 5 of
the complaint were and are eniployees of the respondent within Section 2 (3) of the Act,
then the acts alleged in paragraphs 4 and 5 of the complaint and admitted in paragraphs
4 and 5 of the answer constitute unfair labor practices within the meaning of Section
8 (1) of the Act and the acts alleged 1n paragraph 5 of the complaint and admitted in
paragraph 5 of the answer constitute unfair labor practices within the meaning of Section
8 (3) of the Aet; the respondent further waives any right which 1t may have to contest,
. either before the'Board or any Court of the United States, that which 1s herein expressly
conceded and stipulated But respondent expressly reserves all other rights, including the
11ght to contest any finding of fact or conclusions of law that the respondent is subject to
the jurisdiction of the Act and tbat the persons referred to in paragraphs 4 and 5 of the
complaint were and are employees of the respondent within Section 2 (3) of the Act,

587784—45—vol 56——56
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that the issues raised by such amended.complaipt are in substance the same issues
that were raised 1n the consolidated complaint upon which the hearing of Novem-
ber 4 and 5 was held, and further agreed that such issues shall be determined
“on the basis of the evidence and stipulatiohs introduced at the hearing of Novem-
ber 4 and 5, 1943, above referred to, with the same force and effect as if this
case had originally been‘consolidated with the others involved in the original
hearing The stipulation further provided that the Board may 1ssue an order
consolidating this case, which bears the number 8-C-1544, with the other cases
originally consohdated in the order dated September 29, 1943, and that the
record in the preceding consolidated case may be réopened to receive further
evidence, which shall consist of the pleadings, stipulations and other formal
papers making up the record in Case Number 8-C-1544.

In addition to the foregoing, the Company and counsel for the Board further
.gtipulated that the only issue involved in Case Number 8-C-1544 other than that
of jurisdiction arising from the “commerce” question above referred to is whether
Joseph Koren was an employce of the respondent on May 29, 1943, and that if he
was such an employee, then the acts alleged in the amended complaint in Case
No. 8-C-1544 as unfair labor practices do, in'fact, constitute unfair labor yraec-
tices by the respondent, within the meaning of Section 8 (1) and (3), of the Act.

Upon completion of the stipulations above referred to, the respondent filed its
answer to the amended complaint with the Chief Trial Examiner, wherein the
respondent- admits all the facts alleged 1n the complaint except the jurisdiction
of the Board, but affirmatively alleges that at none of the times alleged in the
complaint was Koren an employee of the respondent and that for that reason, it
has engaged 1n no unfair labor practice within the meaning of the Act.

On December 18, 1943, the Board entered its order directing that Case’ No. .
8-(C-1544 be consolidated with the other cases heretofore referred to, pursuant
to the provisions of the above stipulations, and that the record be opened for
the purpose of receiving in evidence the pleadings, the stipulations, and otlher
formal documents making up the record in Case No. 8-C-1544, and further di-
recting that the Trial Examiner prepare an Intelmedxate Report on the cases as
s0 consolidated. '

Pursuant to the order of consolidation above referred to, the complamt with
charge and notice of hearing, and the amended complaint, in Case No. 8-C-1544,
the stipulations heretofore referred to, bearing date December 6, 1943, and the
answer of the respondent in such case, are now received in evidence as a part
of the record of the consolidated cases, and will hereafter be considered in con-
-junction with all the other pleadings, stipulations and record made in the cases
under consideration at the hearing of November 4 and 5, 1943, held at Cleveland,
Ohio, before the undersigned as Trial Examiner, with the same force and effect
as if the issues of said Case No. 8-C-1544 had then actually been before the Trial
Bxaminer for hearing and consideration and the argu‘ments of counsel and the
briefs submitted in connection with the issues considered at the hearing of
November 4 and 5, 1943, will be here cousidered as Iikewise applicable to the
issues raised in Case Number 8-C-1544.

Upon the basis of the foregoing and after havmg heard and obsewed all the
witnesses and considered the ‘exhibits admitted into evidence, and upon the
entire record herein made, the unders,igned makes the following:

1
~

FinpiNGgs oF Facr .
. 1. THE BUSINESS OF THE RESPONDENT

The Western and Southern Life Insurance Company is and since February 23,
1888, has been an Ohio corporation engaged as a stock company, as distinguished
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from a mutual company, in the business of issuing policies of insurance on the
lives of 1fs policyholders cn a nonparticipating basis It has a present paid up
capital of $25,000,000, and maintains its home office and principal place of busi-
ness at Cincinnati, Ohio. It is, not affiliated with or subsidiary to any other
Insurance corporation. The business of the respondent 1s carried on in_eight
States of the United States 1 which 1t had in force, 1n 1942, a total of 3,034,009,
policies of industrial and ordinary insurance covering theﬁhves of approximately
2,233,000 persons and representing a total insurance of appr ommately $1,173-
678,440, Slightly less than 50 percent of the number of pohc1es and policyholders
are in the State of Ohuo, the remainder being distributed 1in varying percentages
among the seven other States m which the respondent does business. On De-
cember 31, 1942, the respondent’s assets represented the sum of $221,087,825.71
and consisted of cash, United States Government bonds or bonds guaranteed by
the United States, bonds of political subdivisions of the United States, preferred
stocks in miscellaneous industrial companies whose stocks are listed on the New
York Stock Exchange, real estate in 11 States, valued at $13,511,536 97, mortgages "
totaling $69,752,448'46 secured by real estate located in 22 States of the Umited
States, of which, slightly more than $1,400,000 is represented by. farm mortgages
and slightly over $8,000,000 by loans on pon-farm properties; other items include
ground rents and loans to policyholders of more than $8,100,000. Respondent
maintains 208 separate bank accounts in 11 States of the United States with
balances \fa;‘ymg from nominal sums to amounts excecding $128,000, except 1n
the State of Ohio, where it maintains 105 bank accounts in which the total
balances exceed $1,129,000. All the securities owned by the Company are kept
at its home office in Cincinnati, except $160,000 par value, of bonds on deposit
with the State of Ohio-pursuant to a requirement of the laws of that State. The
terms and conditions of the various policies of insurance offered by the Company
‘are fixed by the officers at the home office in Cincinnali, subject to the super-
vision of the respondent’s Board of Directors. Al applications for insurance
and all matters pertaining to msurance in force are acted upon at the home
office in Cincinnati. All policies are issued at the home office after which they
are forwarded to the various offices serving the respective applicants, from
‘which they are delivered to such applicants in the State of Ohio and elsewhere.
During the year 1942 the respondent paid out slightly more than '$13,000,000 to
clatmants or beneficiaries under life msurance policies 1ssued, approximately 53
percent of which was paid to claimants or beneﬁciaues residing in the State of
Ohio and the rest to claimants or beneficiaries r051d1ng in other States The
respondent has 157 district and other offices located in various States of the
United States, in which there are employed 376 managers and associate managers, -
and 1,546 other persons, denominated by the Company as “tiustees,” who solicit
applications of insurance for the Company and make collections on policies 1n
force. More than half of these are located in Kentucky, West Virginia, Pennsyl-
vania, Michigan, Missouri, Indiana, and Iilindis. In 1942 the respondent ex-
‘pended 1n excess of $167,000 for furniture, fixtures, mechanical equipment, prnt--
ing, and stenographic supplies, of wlich apprommately 20 percent was for use
and was used in States other than Ohio. In the conduct of its business the
respondent uses the facilities-of the United States mail and the currently avail-
able telephone, telegraph and express services between its various offices and 1ts
home office,-in connection with which it expended, in 1942, approximately $144;-
818 38. During the same period it expended in excess of $80,000 for traveling
expenses,” of which over $30,000 was for t1avel expenses of managers and as-
sistant managers within the respective States in which their offices are located.

All the facts above recited are derived from stipulations signed by all the
pntles and entered in the record herein. On the basm of these facts the lespond-'

\
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cnt denies that it is engaged in commerce within the meaning of the Act. This
contention is dealt with later in this report.’

II TIIE ORGANIZATTIONS INVOLVED

American Federation of Industrial and Ordinary Insurance Agents Union‘
#28220 (A. F. L), Ag})cﬂcan Federation of ‘Industrial and Ordinary Insurance
Agents Union #2328G (A TF. L), American Federation of Industrial and Ordi-
nary Insurance Agents Union (A F L), and Industrial Insurance Agents Un-
ion, Leeal 65. TTOPW.A-CIO are labor organizations admitting to membership
‘the employees of the respondent who are engaged in the distribution and sale
of 1nsurance policics 1ssued by the respondent and the collection of premiums
thereon. . - .

1II. TIIE ALLECED UNTFAIR LABOR PRACTICES

A. The factual findmgs

It is the contention of the respondent that the persons referred to in the con-
solidated complaints as the agents or employees of the respondent are not in
fact such cmpldyecs within the meaning of the Act, but that they and each of

* them, at all times pertinent to, the 1ssues herein, have been, and now are, inde-
pendent operators conducting their own insurance’ business although dealing
exclusively in and with life insurance policies written by the respondent.* The
following findings, wlLich are based upon the pleadings and stipulations herein,
arc therefore made subject to the foregoing contention which will be disposed of

~ in a subsequent portion of this report. .

_ Itisalleged in the consolidated complaints, admitted in the answers, and herein
found that the respondent, through its officers and agents, and the supervisory
‘cmployees of its various district offices, from a date in August 1842 in its Cleve-
land, Lakewood and Zanesville, Ohio, District Offices, from a date . May 1941
in its Pittsbm‘gh, Pennsylvania, District Offices, and from a date in February
1943, in its Warren, Ohio, District Office, to the present time, acting with the
knowledge of, and under the actual direction of, and specifically on the orders of

. the respondent, has done or caused to be done the following acts and things with
respect to those persons who solicit applications for insurance policies of re-
spondent and who make collections on respondent’s insurance policies 1n and'
about its District Ofhces in the cities of Zanesville, Lakewood, Warren and
Cleveland, Ohio, and Pittsburgh, Pennsylvania, hereinafter 1eferred to as agents,
to wit: Advised its agents at its Cleveland West Office that the A F. L. was a
failure and that it would not achieve anything for its agents; called a meeting

" of its agents at 1ts Cleveland North District Office and at such meeting advised
“the said agents that the A F L. was compdsed of racketeers and was interested
only in dues money which it could collect, and that insurance agents should not
be organized in unions; advised its agents at its Cleveland South Office that all
the A. F. L. was interested in was dues which the A, F. L. could collect from re-

8 The stipulation concerning the business of the respondent contains extensive statistics
showing the ratios of the respondent s business, assets and holdings to the combined busi-
ness and assets of all isurance companies 1 the United States, and similarly the ratios
of 1ts various classes of assets to all property of similar character in the United States.
In 1ts brief, the respondent lays stress on these fizures on the theory that they represent
so small a portion of the whole as to be inconsequential, Ths theory was effectively dis-
posed of by the Umited States Supreme Coult in the Fawnblatt case, contrary to the re-
spondent’s contention and need not be further dwelt on here National Labor Relations

Board v Benjamwn Pamnblatt, et al, 306 U. S 601. ,
4 For purposes of uniformity, these men will.be refeired to throughout this report as

agents . .
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spondent’s agents and that the respondent would not tolerate the A F. L. or any
qumions, and advised the said agents not to atlend meetings of the A, F L.; as--
sembled the agents of its Cleveland South Distriet Office. and, before said as-
selpbled agents, referred to the Act in a derogatory manner; questioned ndi-
vidual'agents at its Cleveland West D.strict Officc about their activities on be-
half of the A. F L, and threatened to discharge some of 1ts said agents; sug-
gested to various of its agents at its Cleveland West District Office that they
should resign from the A. F. L. and advised thesc said agents that, 1f the A F. L.
was successful, the respondent weould abolish the said Cleveland West District
Office and arrange for policyholders to pay their premiums by the United States
mails; questioned certain of its agents who work out of the 1'es‘pondent’s Cleve-
land North District Office about thewr activities on behalf of the A. F. L. and
about their affibation with the A. ' L ; suggested to various of its agents, who
were members of the A F. L, at its Cleveland West District Office, at its Cleve-
land South District Office, and at 1ts Lakeood District Office that such agents
should resign their positions with the respondent; assembled and advised its
agents who work out of the Cleveland West District Office that a Board election
would shortly be held and that it wuas to the best interest of the said agents not
to participate i or have anything to do with said election ; ussembled 1ts agents
who wotk out of its Cleveland North District Office and advised said agents that
a Board election would shortly be held and that it was to the best interest of the
said agents not to participate in or have anything to do with said election; in-
terrcgated certain of its agents who work out of the Cleveiand South District
Offize about their membership in the A F L. and advised said agents that a
Beard election was to be held shortly and that they were not to participate in
or have anything to do with said election; advised certain of its agents who
work out of its Zanesville District Office that the A ¥ L should not organize
its agents, that its agents at its Zanesville District Office should discourage rather
than encourage the A F. L, and that said agents should not become members
of or remain members of the A F L.; inquired of its agents at its Pittsburgh
offices regarding their membership and activities in the C I O ; reprimmanded
its agents at 1ts Pittsburgh offices for attending meetings of the C I O ; threat-
ened discharge of its agents at its D’ittsburgh offices because of their member-
ship in the C I. O.; piomised promotions to its agents at its Pittsburgh offices if
they would cease their C. I O. activities; advised 1ts agents at 1ts [Pittsburgh
offices that the C. I O in particular and unions in general had no place in the
insurance business and that lf/ the agents wished to progress in the business,
they should oppose the activities of unions; accused its agents at its Pittsburgh
offices of disloyalty to respondent and respondent's supervisors because of their
membership and activities 11'the C. I O ; advised its agents at_its Pittsburgh
offices that the C. I O. in particular and unions in general could do no good for
the agents; instructed certain persons at its Pittsburgh offices to attend meet-
ings of the C. I. O. for the purposes of reporting back to respondent the names
of the agents who attended the meetings; advised its agents at its Pittsburgh
offices that the respondent did not want to see a union at its Pittsburgh offices;
advised its agents at its Pittsburgh 0fﬁces| that if the ¢ I. O came in and was
successful 1n organizing the agents, the respondent would call its policyholders
and have them come to the office to pay their premiums, thus reducing the num-
ber of agents needed; expressed derogatory remarks to its agents at its Pitts-
burgh offices about the C. I O. and persons active in orgamzing/ the agents into
the C I. O.; advised, urged, and warned its agents at 1ts Pittsburgh offices to
refrain from membership 1n the C. I. O.; and advised the agents at its Pitts-
burgh offices of respondent’s opposition to their joining the C. I. O., in particular
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and unions in general, and at its office in ‘Warren, Ohio, questioned its agents as
to the activities of the Union ; advised them.that representation by an “outsider”
would not bepefit them; ordered its agents to resign their respective offices in
. the Union; urged the other agents to withdraw from the Union ; called a meetmg
of its agents'where it questloned each of them concernmg his union membershlp
and adv1sed them the Union would not benefit them and advised its new agents
not to join the Union. . . .

The respondent discharged various of its afoiesaid agents hereinafter listed,
who worked in the District Office as hereinafter indicated, on or about the
dates set forth, and has at all times since refused to reinstate such agents
to their former positions with the respondent with the exception of G. B. Millisor,
hereinafter menftioned, who was so reinstated on the 19th day of July 1943.
I

DS

* Carl R Hall, Zanesville Distriet Officé...____ e January 13, 1943."
David Levy, Cleveland South District Office____________ March 24, 1943.
G B. Millisor, Cleveland North Dastriet Office.________ March 24, 1943.
" Fred J. Hager, Lakewood Distriet Office__—__________ Mareh - 24, 1943.
Richard P. O'Neil, Pittsburgh Bast Office_—_____.____.__ September 30, 1942.
Joseph Koren, Warren, Ohio, Office_ . May- 29, 1943.

The respondent dlscharged its said above-mentioned agents, Carl R. Hall,
David Levy, G. B. Millisor, Fred J. Hager, and Joseph Koren aftér it became
aware that they were members ¢f the A. F. L. and were active on its behalf,
and except as noted, has failed and refused.to reinstate them to their former
positions-with respondent, because of their membership in and activrt‘y in behalf
of the A. I, L. The said Fred J. Hager is' now deceased and G. B. Millisor
was rewnstated on July 19, 1943, but otherwise the respondent continues to refuse
to reinstate the said Hall, Levy, and Koren, for the reasons aforesaid.

The respondent discharged its said above-mentioned agent, Richard P. O'Neil,
after it became aware that he was a member of the C. I. 0. and was active on
its behalf and because of his membership in and activity on behalf of the,
C. I. O and at all times since has failed and refused to reinstate the said O'Neil
to his former position with the respondent because of his membership in and
activity in behalf of the C. I. O.°

Since the foreg coing is constituted of admitted facts but subject to a determina*
tion of the jurisdiction of the Board, ultimate findings as to whether unfair
labor practices have been engaged will be made at the conclusion of the ﬁndmgs
on the jurisdictional questions involved. ~ -

B. The jurisdictional question involved

_ Since the respondent has admitted all the factual-allegations, of the complaint
except that' such faets confer jurisdiction on the Board, there are only two
questions to be resolved. (1) Is commerce, as the same is ‘defined by .the Act,
affected by the facts pleaded, admitted by stipulation or answer, and found
as facts;,and (2) are the “agents” or “Trustees” of the respondent “employees
within the meaning of the Act, or are they “independent contractors” as claimed-
by the respondent. Able and comprehensive briefs on these questions have been
submitted by counsel for the respondent and.counsel for the Board.

,

1. Is commerce affected:

.Excepf in minor detail that has no bearing here, the business of the respondent
varies from that of other insurance companies who issue both industrial and

® The foregoing findings are derived and, in the main quoted from paragraphs 4 ‘and 5
of the consolidated complaints, as‘admltted by the respondent in its answers.

. ‘ =
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“ordinary” policies, only in volume. This respondent stands twenty-second among
the insurance companies of the United States in order of value of assets.

- In considering a Slmllal questlon in the case of J ohn Hancock Mutual Insurance

“Company, 26 N L R. B 1024-1029, the Board had occasion to review the char--
acter and extent of the business transacted by that Company and the distribu-
tion of its assets and investments, as well as the general effect of the operation
of the business upon the free flow of capital and credit in the commercial-life of
the United States, and the effect upon the economic structure of the United States
which would result from an interruption or termination by the Company of the
transactlon of its business and the conduct of its affiairs along the Lines usually
and normally followed by insurance companies, and found that that Company
was within the jurisdiction of the Board. Although the investments that made-
up the Company’s assets were somewhat more spread out by the JoPn Hancock
Mutual Insurance Company than is the case here, and covered classifications of
securities not found in the respondent’s porifolio, the fundamental principal re-
mams the same. ' It is a fact that the respondent owns no railroad or railroad
equipment bonds, public utilities bonds, industrial corporation bonds, preferred
stocks of utilities companies, or common stocks of industrial or public utility com-~
panies, but it 18 the owner of in excess of $10,000,000 in value of the preferred
stocks of various industrial companies, holds mortgage loans on real estate in 22
States to the extent of more than $69,000,000, and is the owner of real estate in 11
States, to the extent of more than $13,500,000 in value. It has provided a substan-
tial market for securities which play a large part in the industrial and credit struc-
ture of business throughout the country and,‘by its widely distributed mortgage
funds, has contributed heavily to the ﬂpw/v of credit between the various States
as one of the principal functions of 1ts business. On the broad basis of its chief
functions, the activities of the respondent cannot fail to have an effect on com-
merce.8 On the other hand, its operational activities 1n the day to day conduct
of its business have an effect on commerce which, in numerous similar cases,
have been found to be such as to bring an ewmployer within the jurisdiction of
the Board.”

The respondent, in analysing the conduct of its fiscal affairs, lays great stress
on a distinction between the concern that invests 1ts funds and the one, such as
a bank, that deals in’' credit as a commodity. So far as a distinction between
these classes and the effect of their respective credits on commerce is concerned,

it is only, one of degree of coverage and velocity of the flow. All these appear to

have been considered by the Board in the John Hancock case. Paraphrasing the
language of that decision, which, in the main, is appropriately applicable here,
the nature and extent of facilities, which insurante companies afford to the
commetrcial life of the nation are so well known as to require neither proof nor
discussion. They perform a “distinguished ‘public service * * * through wide
distribution of funds under a program of diversified investment.” .

¢ In its bref, the respondent has urged as precedent for its position, a long line of
decisions of the Supreme Court of the United States defining intersiate commerce None of
them 1s applicable here. Here the question of whether the respondent 1s engaged in inter-
state commerce may be i1gnored. The fundamental question 1s whether the business of the
respondent affects commerce. If it does, the jurisdiction of the Boatd 1s just as real asif \the
respondent admittedly were engaged in interstate commerce.

7 As has been heretofore noted, i1n 1942, the respondent spent approximately $144,000 )
for postage, telephone, telegraph, and express services in the conduct of its business,.afld
during the same year expended approximately $80,000 for travel expenses of which ap-
prox1mately $30,000 was for travel,expenses of managers and assistant managers within ™
the States 1n which their respective offices are located.

~
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While it is a fdact that funds of the instant Company are not invested in the
bonds and common stock securities of public utility coiporations or industrial
corporations 1n general, its investments 1n the preferred stocks cf inductrial cor-
porations and in mortgages distributed through a large number of the States is
considerable. Its assets may represent only 24 of 1 percent of the combined assets
of all hfe insurance companies as 1s pointed out 1n its brief, but its investment in
the preferred stocks of the industrial corporations of the country whose securi-
ties are listed on the New York stock exchange, its large real estate holdings, and
its very substantial investment in mortgage loans throughout the United States,
represent a contribution to the nation’s commercial and indusztrial system which, if
disturbed, would seriously affect the economic structure of that system at those
points in ‘the various States of the United States where its investments touch, and
could hardly avoid also having 1ts repercussions on the more than 2,000,090 hold-
ers of the respondents policies which have been sold and distributed throughout
the 8 States in which the respondent does business The withdrawal from the
money market of these investments would scriously impair that free flow of
capital and credit which is essential to the. commercial life of the United States.
There is no merit to the contention that the activities of the respondent do not
affect commerce within the meaning of the Act. It is accordingly found that the
operations of the respondent have-a close, intimate, and substantial relationship
to trade, traffic and commerce among the several States and that the operations
of the responde'nt are within the jurisdiction conferred on the Board by the Act.

2. Status of Agents (Trustees)

The respondent is exclusively a life insurance company writing varicus types of
what 1s known as “ordinary” msurance, which term applies to policies of $1,000 or
more with premiums computed on an annual basis and payable annualy semi-

-annually or qudrtellv and “industrial” insurance, which 1s written 1n smaller

amounts and on which the premiums are computed and paid on a weekly basis.S
The respondent has no agents soliciting éxclustvely one class or the other of
these policies. All of them are primarily indvstnial insurance agents and pre-
mmm collectors covering a fixed “debit,”” with the solicitation and'sale of ordinary
insurance as something of an incident to their regular industrial business.

_Approximately 60 percent of the respondent’s business -consislis of industrial

insurance.

Prior to February 1941, all agents of the respondent worked under a standard
contract of employment called “Agents Agreement,” generally corresponding to
similar agreements utilized by other compames in the United States writing

. industrial insurance, which the Board has heretofore found created the relation-

ship of employer and employec”®
In the cases mvolving this type of contract and its performance which have
previously been considered by the Board, and in the case of the respondent, at

least prior to February 1941, the functional operations of the agent follow

substantially the same pattern, with unconsequential variations: (1) He is as-
signed a “debit,” consisting of all the ndustrial or “weekly premium” accounts
of the Company then in force within a given geographical area; (2) He is not
permitted to solicit industrial insurance outside the geographical limits of his
debit nor is any other agent of the sume Company permitted to solicit such

8 Both types of policies now provide for “paid-up insurance,” “loan values,” “extended
insurance” and many of the other features formerly common only to “ordinary’ insurance.

9 See Sun Life Ins. Cr of America, 17 N L. R B 817, John Hancock Iafe Ins Co,
26 N I. R B 1024 ; Iafe Ins Co of Virgqmie, 29 N. I. R B 246 ; Supreme Liberty Life
Ins. po ,32N. L. R B.92; Mctropolitan Life Ins. Co ,43 N. L. R B 962,

v
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business within the debit; (3) He 1s permutted to solicit “ordinary” insurance any
place he may be able to find a prospect; (4) He 18 required to service his debit
at 'all times and to devote his entire working time to the maintenance of his
debit and the solicitation of ordinary insurance, with the debit, however, taking
precedence; (5) Each account in the debit must be canvassed each week for
the collection of preminms, and lapses and arirears must be offset by new business,
with credit beii]g given to the agent only for the amount that new business exceeds
lapses and arrears; (6) He must account for his collections each day or as near |
daily as is possible and must make a detailed account for each item on his debit
on a fixed day in each week; (7) His compensation 1s 1n the form of commissions
on h]S coliections and on net new business written. In some instances he is
given a guatanteed minimum weekly adviance on payment;* (8) He works as one
of a group of Irom 5 to 7 men under a superv:sor or assistant maaager who
periodically goes with him on his round of the debit and audits his accounts by
checking his debit record against the receipts held by the policyholders; (9) His
debit may be changed in any manner the Company sees fit; (10) He may be
moved from debit to debit at the will of the employcr; (11) He is under the
supervision and direction of the Distriet Manager -and lns Assistant Manager
in whese group he works and is subject to discharge the same as any ordinary
employees ™ Such, 'in substance, is the status of the industrial insurance agent
who “runs” a debit under the usnal “Agents Agreement” and such was his status
with the respondent under the “Agents Agreement” above referred His 18 a
functional pait of thie business of the Compa}ny whom he represents and is the
source of practically all the industrial msurance written by his Company.
While ‘he works alone in making his rounds, he 15 coached in the District Oflice
and by hand books furnished by the Company as to his appioach to policyholders
and to prospecrs. His work is wholly salesmanship and is subject in large
measure to the, control and 1ight of the Company as to the manner and mode
of execution of his duties insofar as such 1s possible us to an employee making
weekly coverage of a latge territory.!2 The respondent does not seriously con-
tend that prior to February 1941, the relation befween itself and 1ts agents was
not that of employer and employce, or, as the respondent prefers to put it,—
master and servant It does contend, however, that in Febtuary 1941, the
status changed as the result of crystalization of a program of 'chanée which
had been 1n gradual process for a number of years

The standard “Agents Agreement” 1n force as-tg all agents of the respondent
up to February 1941 contained the following provisions.

1. The agent agrees to abide by all instructions, rules and regulations
issued or to be issued by the Company. ¢
2. The agent agrees to devote his Lime exclusively to the business of the
Company.
The agent agrees to canvass each day for new business
4 The agent agrees to collect week!y premiums promptly and regularly each
week. ‘

w

v

¥ In the mstaﬁt case all compensation was in the form of commission without advances
or guarantees Cf Supreme Inberty Lafe Insurance Co , supra

1 Ordinarily the Distriet Manager does not have the absolute power to either lnre or
discharge, although he may recommend such action and may suspend an agent in an
emergency such as the discovery of fraud or dishonesty, Usually the actual hiring and
discharging 1s done on orders from the Home Office The District Manager is, however,
responsible for the agent's performance of lus duties, directs hun administratively and
usually 1s paid an over-riding commission on the business done by the agent The Supervisor
or Assistant Manager 1s responsible to the District Manager for the men on his “staff”’
and he, too, receives an over-riding commission on the business dome by them.

12 Cf Supreme Iaberty Infe Ins Co., supra.
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5. The agent agrees to make weekly reports of all pohcles that are 4 weeks
past due. .
6. (This paragraph is a.general description of a weekly debit )
7. The agent agrees to turn in daily all éollections made.
8. (This paragraph fixes the rate of commission on a sliding scale, based
. on size of debit.) -
( These provisions fix commissions on new business, based on excess of
10. } new business over lapsed p011c1es )
11. (This provision penalizes agent for lapses when they exeeed new busi-
ness and deprive him of commission until the deficiency is restored )
12, (Has to do with a 4-week period at the start-of a new debit assignment
when lapses ‘are not charged agalnst him, and charges him with
lapses occurrmg 4 weeks after he relmqulshes his debit.)
13. The'agent’s employment may be terminated on one week’s notice.
14-20. (These are administrative in character and not of interest here.) |,
21. The agent agrees to forfeit all earned commissions which are payable
at future dates, in the event he resigns or is dismissed.

In February 1941 the respondent adopted a new form of contract which, it
maintains, transformed the agent employees into “trustee” independent con-
tractors.® Although this contract was never submitted to the agents then work-
ing under the standard Agents Agreement and was never signed by any of them,
but was used only in hiring new agents, it contained a somewhat different method
of computing commissions, which was automatically applied to the commission
accounts of the old agents, It was never exhibited to the old agents and, as far
as the record reflects, none of them ever knew its contents or agreed to it. On
that score, C. F. Williams, respondent’s president, testified that the new contract
was offered to all the old employees and that all accepted it, not by signing it or
in any other'formal manner, but by accepting the commissions computed on the
new scale provided for in the new contract Williams further testified, however,
that copies of the new contract were never submitted to the old agents, nor were
copies posted in the various offices or .otherwise made available to the agents,
but that on his v1s1ts to ‘the offices in early 1941, he had a copy with him and,

v

12 The February 1941 contract began with the followmg recital :

The Company hereby transfers IN TRUST to the Trustee its Ordinary and Weekly
Premium debit No ______ consisting on this date of $________ weekly premiums and
[ J of ordinary insurance,.

The Trustee hereby admits and declares that he holds said debit in trust for this
Company under the following terms and conditions '— -

and, in conjunction with a supplemental agreement concurrently executed, provides:

1. The trustee will collect the weekly premiuis promptly and regularly each week.
(Cf Agents Azreement, Par. 4)
2 The trustee will remit daily all collections made ‘'(Cf Agents Agreemenf, Par 7)
3 The trustee will conserve all policies in his debit to the best of his ability. (Cf.
Agents Agreement, Par 2)
4 The trustee will abide by the regulations of the Company (Cf. Agénts Agreement,
Par 1) 4
. The trustee will report Weekly, all policies that are 4 weeks past due, (Cf Agents
Agreement Par. 5) ’ .
(Rates of commission are descnbed) (Cf Agents Agreement, Par. 8) -
. (The debits are described and defined) (Cf. Agents Agreement, Par 6)
Contraet may be terminated on one Week’s notice by either party. (Cf Agents
Agreement, Par 13)
. The trustee will devote all his time to the business of servicing his debit and the
ordinary insurance assigned to him or to soliciting new busness. (Cf. Agents
+ Agreement, Pars 2 and 3)
10. The remaining sections cover in substance the same prov1sx0ns as set out in Pars 9,
' 10, and 14 to 20 of the old “Agents Agreement:?

=
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“in talking to the assembled agents at each office, told them about the contraet,
explained that it was designed to set the men up in business for themselves, and
advised them that each agent could take advantage of it if he wished Those
of the agents who téstified, stated they had never seen the February contract and
had never been advised, up to early 1943, of an intention of the lcapondent to
change their status from “agent” to “trustee.” Admittedly, none'of them ever
signed or otherwise agreed to accept it. Under such circumstances it does not
become necessary to resolve the question of whether Williams did,. in fact, tell
the old agents that the new contract was available to them if they desired it,

Williams testified at length as to the reasons for adopting the “trustee” con-
tract, which boils down to the tlaeory that he desired to make the men feel they
had a personal “stake” in the business they were handling, that they were in
business for themselves in the handling of their debits and that they were secure
from change or dismissal as long as they maintained their business at a reason-
able standard; that by doing this, he was of the opinion that the personnel of
the agent staff ‘could be improved, the cost of doing business-could be reduced,
the earnings of the individual agents could be increased, and the quality of busi-
ness handled could be raised. Although Williams modestly did not mention it,
the' corollary to these improvements would reflect itself in increased earnings
by the Company™ At no time, however, did ‘he indicate that the Company has
ever had any intention of relinquishing complete title to and control of any of
the business covered by the debit accounts or the ordinary insurance making up
the res of the purported trust.

It was quickly discovered that Williams’ announcement that the new confract
was designed to “put the men in business for themselves,” was not consistent
with the provision for arbitrary termination of the “trust” by the Company on
1-week’s notice. As a result, in August 1941, a modified form was substltuted
which was substantially the same as the February contract except.that:—(a)
the Company reserved the right to change its rules and regulations from time
to time and the trustee agreed to abide by them as so changed; (b) the contract
was automatically terminated by death of the trustee, by dishonesty or fraud
on the part of the trustee, or by failure to comply with Company’s regulations;

and, (c) the trustee could. resign on 1-week’s notice and the Company could'

terminate the agreement only on 4-weeks’ notice when the trustee’s insurance -

account fell below that of the average account in the trustee’s distriet

In September 1942, another contract was introduced which was substantially
the*same as the preceding one except that, as to termination by the Company for
cause, it provided for 4-weeks’ notice to the trustee of a deficient condition of
his aceount and allowed the Company to terminate it only after failure to correct
the deficiency. !

The foregomg constitute what are referred to herein as the early “trust” agree-
ments It is admitted by the respondent that none of them was circulated
among the agents, posted in the offices, or otherwise brought to the agents’ at-
tention, other than by such general remarks concerning them-as may have been
made by Williams at the regional meetings of the agents. i

After February 1941, there was no change of any character in the functional
operations of the agents or their relations to the Comparlly or the District Man-

1 Some comparative statistics placed in evidence ‘reflect a substantial improveinent in
the records of the agents beginning 1941, which may be attributed either to the improve-
ment over the past few years in the economic condition, as a clasg, of those for whom
industrial insurance is designed, or to the efficacy of Wilhams’ theory, or to both. In any
event the operations have reflected very substantial eérnings for the Company. In 1942
the insurance outstanding totaled $1,173,678,440. During that year, claims paid to bene-
ficiartes under outstanding insurance totaled $13,113,800 94. Net earnings after all operat-
ing charges, but before‘reserv\es required by law, were $17,617,714 38,
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agers or Supervisors They continued to function precisely as they had in the
past So far as the contracts are concerned, a comparison reveals that the only
fundamental difference between the early trust arguments and the old Agents
Agleement\ls the absence of the forfeiture clause above-noted as Par, 21 of the
old contract,” and the later clauses pertaining to termination. v,

In Deccinber 1942 the respondent rewrote the “Trust Agreement” and, begm-
ning 1 January 1943, had 1t exccuted by every agent in its employ. This agree-
ment with a single amendment heremafter noted, 1s still being used and begins

with the following recital:

The Company hereby conveys in trust to the trustee its insurance ac-

count No' ______ , consisting on this date of weekly premium accounts of

A S and Ordinary Premium accounts of $________ , together with such

further nsurance as may subsequently’be added to the account, the weekly

premium collection bookK, outstanding Ordinary premium receipts, and all
other necesary forms and data.

\

and thereafter provides, in substance, that:

1 Trustee agrees to devote his full working time to the “account.”

2 Trustee agtees to make all collections promptly when due.

3 Trustec agrees to immediately deposit all collections with the Company

4. Trustee-agrees to maintain his account on a basis at least equal to the
average of the lower one-half of accounts n his territory.

5 The trustee agrees to do nothing that may be construed as lessening.the
respect or good will that the Company enjoys 1n his community

6. The Company agrees to pay to the tiustee each week a straight commission
on new industrial and ordinary business as per a schedule attached to the
agteement, but computes new mdustrial business, as in previous contracts,
on the basis of excess of new business over lapsed business

7. The agreement may be terninated onlv by death, resignation, or fraud or
dishonesty by the trustee; by failure of trustee to bring his account up to
the standard stated, after 4 weeks notice Qv by violation of the terms of
the agreement by the trustee.

8. The Company reserves the right to modify or wholly withdraw commission

,on ordinary imsurance written or special commissions on industrial insur- :

ance, with an additional provision that the company’s decision or inter-
pretation of the preceding provisions “shall be final at all times.”

9 /The trustee forfeits all interest in cominissions on business written but
which normally would become payable at a future date, upon termination
of the agreement for any cause.

In May 1943, the foregoing agreement was amended by eliminating the right’ of
the Company to modify or withdraw the commussion provision or to have final
deterniination of the interpretation of the terms of the agreement as set out,
in Paragraph 8 above.

Although the new schedule of commissions had automatically gone into effect

" the previous year as to all agents, it was not until January, 1943, that the

respondent’s_proposal to transform all the agents into “trustees” was brought’
home to them 1n concrete form. and 1t was not until then that any of those affected

-by this proceeding signed any agreement that superseded their old “Agents

Agreement.” . .
. Under the contentions of the respondent, the alleged trusteeships of the agents
at the present time do not arise out of implied trusts or in any other indirect

3 Thig apparently was an oversight since 1t is now included in the contracts that were
introduced in December 1942 and which, with some changes, are now 1n effect.
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manner, but are the result of the execution in January 1943, and subsequently,
of the December 1942 agreement Jast above described. As to the trustee status
of the agents prior to the execution of the Deccmber 1942 agreement form, 1t is
the contention of the respondent that the trust relation came into existence when
the agents accepted commissions computed on the scale contained in the various
early “trust” agrcements

1t is uncontroverted that none of the agents here involved, ever affirmatively

_agreed to any of the terms of the eariy “Trust” agreements‘. It is conceded that
the new commission scale was applicd to all agents automatically and notwith-
standing their fanlure to request it, in the same manner that Iiberahzing clauses
in pehiciés are automatically apphed to all outstanding policies which did not '
originally contain them And it 1s admitted that the early agreements were ,
never submitted to the old agents or posted to allow the-agents to famiharize
themseclves with themr teims Under such circumstances, the untenability of
the respondent’s position with reference to the trustee status of the agents
prior to their execution of the December 1942 contract 1s obvious A trust
of the character claimed by the respondent to have existed prior to January
1943 cannot be created by the unilateral action of the cestur que trust and without
the knowledge, consent or acceptance of the designated trustee. Acceptance,
either actual or implied is an essential No such acceptance 1s found here The
1respondent relies on the cieation of this trustee status as the foundation for
the “imdependent contractor” status, which 1t ¢laims for the agents But an em-
plovec enjoys certain rights, privileges and immunities which an independent
contractor does not have He may not be deprived of those rights, privileges
and immuntties by being transformed into an independent contractor without his
knowledge or consent and merely by the process of some unilateral action of his
employer to which the employee does not subseribe In this respect the employee
had no part in the creation of any trusts under the early agreements, and he
cannot be affected by such unilateral action. His acceptance of the unsohcited
change of wage base cannot create such a trust. It is therefore found that under
no circumstances was the empldyee status of any of the a?rents here involved
changed prior to the execution by them, in January 1943 and thereafter, of the
agreement herein described as the December 1942 agreement 16

On the basis of the foregoing finding, the cases of Richard P. O'Neil and Carl
R. Hall must be disposed of before proceeding with the current “Trust Agreement.”

On September 30, 1942, Richard P ’Neil, who had been employed by the
respondent ‘'since December 1939-as an .agent under the old standard form of
Agents Agreement, was discharged At the time, he was employed at the
Pittsburgh, Pennsylvania, Office, and had not entered into any of the early
“trust agreements” heretofore described.

Under, the pleadings, his discharge admittedly was because of his activities
on behalf of the C. I. O. and to discourzge membership in the C. I. O. It has
heretofore been found that at the time of O'Neil's discharge, those agents who
operated under the old standard Agents Agreement, were employees within the
meaning of the Act. It is now found that O'Neil was such an employee at the
time of his discharge above noted.

¥ In view of the foregoing finding and the basis on which it 18 made. it 1s not deemed
necessary to dwell on the fact that between Febiuary 1941 and January 1943, there was no
material change 1n the functional operations of the agents. The office procedure was un-
changed except that, to conserve gasoline, the agents were not requured to report at the
District Ofhice each morning before going to their territory, but were expected to turn
1n collections each day after completing their rounds The accounting routine remaincd
the same and thetre was no change 1n supervision These circumstances only serve to
emphasize the fact that no change 1n the actual status of the agents either fook place
or was regarded by the respondent as having taken place.

, .
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On January 9, 1948 Carl R. Hall, who had been employed as an agent under
the old standard form of Agents Agreement since 1922 and was then 50 em-
ployed at the respondent’s office in Zanesville, Ohio, was notified of the termina-
tion of his employment subJect to final accounting on January 13 1943. On that
date he returned to the Zanesville office and rendered his final account where-
upon his employment formally came to a close. He had not executed any of
the early “trust agreements” and did not execute the December 1942 agreement.
The first time he saw. a copy of the December 1942 agreement was on January 16,
1943, when he returned to the office to get his final pay. While there, he glanced
over the form as it was being studied by one of the other agents. As in the
case of O’Neil, Hall'’s discharge by the respondent admittedly was because of
bhis connection, with the A. ¥, of L., and to discourage membership in the A F.
of L. For the reasons heretofore set out, it is found that at the time of his notice
of discharge on January 9, 1943, and his formal discharge on January 13, 1943,
Hall was an employee of the respondent, within the meaning of the Act.

Since it has been found that O’Neil and Hall, at the time of their respective
discharges were employees of the respondent within the meaning of the Act, on
the basis of the pleadings and admissions of the respondent, it is found that
Richard P. O’Neil and Carl R Hall, employees of the respondent, were discharged
from their employments by the respondent'on September 30, 1942 and January
13, 1943, respectively, because of their respective activities on behalf of the CIO
and AFL, and to discourage membership in said unions, and that thereby the
respondent has interfered with the exercise by its employees of the rights
guaranteed in Section 7 of the Act.

The status of ‘David Levy, G. B. Millisor, Fred J. Heger and Joseph Koren,
all of whom were agents of long standing who executed the December 1942
“trust agreement,” presents the question which is the basic issue of this case.
"The respondent contends that the effect of the trust agreement was to take them
out of the *“employee” class and convert them into independent contractors.
Much space in the record and in respondent’s brief is devoted to the develop-
ment by Williams of a higher degree of efficiency among his agents by broad-
ening their freedom of action, enlarging their territories, and removing certain '
compulsory daily attendances at office meetings, pep talks and the like, and by
instilling in them the thought they were in business for themselves. The language
of the respondent’s brief when dealing with this and the various changes in the
manner of carrying on the business that led up to the Februar y 1941 and subse-
quent contracts, is as follows: -

Many other changes were made,'all directed toward making the agent his
“own boss” and putting him “in business for himself,” free from the control
of the Company and its managers, so that by the beginning of 1941 .the
solicitors of the respondent had achieved an independent status which was
unlike that of any other industrial solicitor'in the field. Since that time
they have received additional benefits and their independent status has been
enlarged. Their relationship with the respondent company is now and has
been since the beginning of 1941, precisely the same as that of an ordinary
life insurance agent. '

There is no question that Williams’ efforts, extending back to 1930, to improve-,
the quality, morale and performance of his agents were founded on sound psychol-
ogy and proven principles of human behavior. He definitely allowed his agents
more and more freedom of action in covering their territories and as the quality
and abilities of his agents, as a class, improved, either by better selection or
through maturity growing out of experience, he relaxed the close supervision
that had been necessary in the early days. But he never relinquisheQ control-

i )
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or right of control over them in the performance of their duties. All who testi-
fied as to the manner in which their duties were performed stated that there has
been no appreciable change in the functional operation of the District Office
from the Agent’s standpoint, or in the functional operations of the agent in his
relations to the District Office, since prior to 1941. Daily mormng staff meet-
ings, with required.attendance, have generally been suspended i1n most offices,
primarily to conserve gasoline since every agent ﬁndslan automobile essential to
his work and cannot afford to use gasoline to drive to the office every morning
and then back to his territory and again to the office to, report in with hig
collections. There 1s also some testimony by Willlams that where circumstances
warrant, agents are not required to turn’ in their collections at the office each
day but are allowed:to deposit them 1n a designated convenient bank to the
credit of the company. While Wilhams' testimony could be construed to mean
that the agent’s time is his own to do with as he liked, he qualified this by
calling attention to ‘the fact that no ageni could effectively cover his debit and
solicit new business without devoting his entire working day to it. It is not
controverted that since the daily morning conferences are not now mandatory,'
there is no fixed hour when an agent must begin the tour of his debit or conduct
his solicitation for new business. The respondent-does not fix the agents’ hours
of work. Thus, some agents find it easier and more effecuive to make their
collection and solicitation calls 1n the afternoons and evenings and act accord-
ingly, but both the agents and company representatives agree that the agent has
_ a full time job which does not permit other outside regular business interests.
There 18 little conflict 1n the factual testimony of any of the witnesses. But
upon the basis of Williams’ testumony, plus the provisions of the trust agreement,
the respondent contends that it no longer exercises an employer’s contrpl over
the physical conduct of the solicitor in the manner and means of doing the work,
and that, having contracted away the right to control, the mere fact that the
conipauy reserves the right to change, inspect and supervise to the extent neces-
sary to produce the result intended by the contract, does not lessen the independ-
ent contractor status of the agent. In furtherance of their position the respond-
ent contends that the following facts establish the independence of the agents:

1, Their sole compensation 1s a comnussion based upon the business they
do, with no basic salary or guaranteed mininum,

2 They have no fixed hours of work.

3. They are not assigned any particular list of prospects whom they are
required to see at any given tune, nor are they given any other special
assignments to see, other than those on their debit, whom they ale
required to cover each week under the contract.

4. Respondent could not and does not control the physical conduct of the
agent as to manner, method, or time of making collections, so long as
he makes them each week. Likewise it could not and does not control,
the manner, method or time of making solicitation of new business.

5. The agent furnishes'his own transportation facilities.

6. The agent sells both industrial and ordinary insurance; the former in a

territory restricted to his debit; the latter on an unrestricted basis.

. All agents are required to be licensed by the State.

8. The trustees own the legal title'to the debits and ordinary life insurance
accounts. This 1s a substantial title since, (a) the geographical area
of the debit cannot be increased or decreased ; (b) his rights pertaining
to industrial insurance within that area are exclusive so far as other
agents of the company are concerned; (c¢) he receives full commission
on business written 1n or collections made in his debit, whether by
himself or another; (d) he cannot be moved to another debit.

-]
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" In the \oplmon of the writer, the foregoing, even if it embraced all the factors

» of the relationship, which 1t does not, is insufficient to represent.a change-over
from the employee status that existed before the trust agreement,-to that of an
independent contractor, after the agreements were signed. With the exception-
of subiteres (a) and (d) of Item 8, the conditions enumerated do not reflect
anythmg that did not exist prior to the trust agreement. Subitems (a) and (d)-
of Item 8 are not set out yn the contract. TLhese “ughts" are not contractual
rights; the most that can be said of them is that they ﬂow from the interpreta-
tion put on the contract by the respondent

After the trust agreement ‘was signed, the mechanics of carrying on the opera-
tion remained the same as they had been under the old Agents Agreement. The

* District Manager was still the supervisor of the operations of the District Office
and all who worked in 1t, whether they were Superintendents (Assistant Man-
agers) agents or ordinary clerical employees; he remained equally responsible
to the Home Office for their performance and he-still received an jover-riding
commission on the business done by the agents. The Superintendents, or Assist-
ant Managers, still retained their groups or “staffs” of agents who worked under
their respective leaderships and who were directly responsible to them. They,
too, continued to receive an over-riding commission on the business done by the

. agents on their 1'esp'ectivé “staffs.” Collections still were turned in in full each

. day as made. Weekly det’ailed accounts of the condition of each debit con-
tinued to be made each Wednesday on the same forms formerly used. Periodic
inspections or, audits of each debit were still made by the various Assistant
Managers, and the agents were still penalized by the forfeiture of commissions
on renewal premiums and other 1tems earned but payable in the future, 1f their
connection with the company should be terminated for any reason. :

The contract resulted in little, if any, increase of freedom of saction by the
agents and, as will be later noted, actually deprived the respondent of control
only to the extent that it may have given up its former unlimited right to increase
or decrease the debit or transfer the agent from debit to debit as it saw fit. It
is true the contract created an apparent stability for the agent and granted him
an apparent security for as long as he maintained his debit at a prescribed level
of productivity This is the only thing it purported to give him that he had
not always had before. If, as has been found, he was an “employee” before the
signing of the trust agreement, the granting of this semblance of security by
agreeing not to disturb him in his job so long as he kept his \work up to pre-
seribed standards, does not, as a matter of law, convert him into an independent
contractor. : '

On the subject of 11ght of control of the agent by the respondent after the
signing of the contract, the record indicates that the respondent at no time
intended to relinquish its full control over the conduct of the agent and that 1t
drafted the trust agreement in terms to preserve such control. One of the under-
takings of the agent as set out in the agreement’is.— “to do nothing that may
be construed as lessening the respect or good will that the Company enjoys in
his community ” Such a provision may be limitless in 1ts application when, as
here, such application rests exclusively in the company. It is at hberty to use
almost any pretext to invoke this provision, and, under it, exercise its old right
to discharge without limtation. With this provision a part of the agreement,
the apparent independence and security of the “trustee” becomes a fool’'s para-
dise. The following letter, dated July 14, 1943, and addressed by the respondent
to one of its trustees, 1s illustrative and requires no comment :—

We are advised your wife is employed by a competing life insurance com-
pany in the same territory as yourself, the company in question doing an
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Ordinary and Weekly -Premium 1nsurance business e*{act]y the same as this
company.
In our opinion this lessens the respect that this Comp‘my en]oys in your
community by your wife's employment with this competing company. Your
1nte1est 18 continually divided between the two companies and you could not
give )0u1 full working time to conserving and further improving your in-
‘surance account with this Company. Therefore, unless your wife immedi-

ately resigns her connection with the other company, 1t will be necessary .

for you to resign from this Company. Othelwis/e, we shall be compelled to
ﬁnal'yolp account beginning week of July 19, 1943 for the violation of the
terms of your trust agreement.

We trust you will at once correct this impossible situation which you know,
if it prevailed when you applied for a Trusteeship,- would have prevented
your entering into a trust agreement with thg Company."”

The foregoing has been directed, in the mair{, to the factual relationships be-
tween the respondent and 1ts agents, viewed in the light of the respondent’s
narrow concept of the meamng of the word “employee,” which measures the
relationship by the degree of control exercised by the “master,” and 1t is found
that even on the basis claimed by the respondent, there has been no change
in the status of the agents from that occupied by them as employees before the
first of the so-called “trust agréements” was conceived early m 1941.

From the broader aspect, the respondent’s position is even less tenable. These
agents are full-time workers engaged exclusively on the production and mainte-
nance of the 1c<pundént s business, under rules and regulations promulgated by
the 1espondent to which they must conform or foifeit their employment. They
are a uniform, integrated, and clearly 1dentified group making up the production
personhel of the respondent. Without them, the respondcnt could not funetion
and without: their production, 1t could not exist. Under such circumstances,
regardless of whatever freedom of action they may enjoy in the performance of
their duties, it is the'writer’s opinion that they come within the contemplation
of the Act. In the decisions of the courts, there is much conflict in distin‘uishing
between ‘“‘servants” and “independent contractors.” An examination of these
authorities reveals, however, that in practically every instance the contlict arises
where the distinction is required to be made 1n order to allocate some form of right
or liability at common law or under the various Workmen'’s Compensation Acts.
The exception, and the case on which respondent places its chief rehance, is
~Heai st Publications, Inc. et al v. N. L, R B. 136 Fed (2d) 608 (C. C. A. 9),
in~which the court {ook the same general position with reference to the use of the
word “employee” as is here contended for by the respondent.\ In that case, how-
ever, the Supreme Court of the United States has gianted the Board’s petition
for a writ of certiorari mn order to review the question. It 1s still an open ques-
tion The Board's Decision in the Iea st Publications case, and its reasoning
as developed in that Decision and in the petition for writ of certiorari, remain' the
law on this question by which the writer must be governed and in which he
completely concurs.

The word “‘employee” is not a common law term and when 1t has been used
in statutes without particularized definition, it has not been treated by the
courts as a word of definite content. Nor has it been treated by Congress as

17 Because 1t does net seem to be necessary to a determination of the 1ssues involved,
the sufficiency of the “ttuet agreement’” as a medium for creating a trust 1s not dwelt upon,
although 1t 1s the oplnlon of the writer that 1t wholly fails to create any trust or to
define any rel‘ltlonshlp between the respondent and 1t§ agent .that d:ffers from the
ordinary fiduciary relationship that has always existed between them
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a word of art having a definite meaning. The courts lay emphasis upon the °
necessity for appraisal of the plirposes as a whole, of Congress, in an\alyzing .
the meaning ,of clauses or sections of the legislation under consu]eration To
ignore such purposes by giving to a word or clause a meaning that Ieads to
absurd or futile resulf%, obviously 1s unjustifiable. On this subject, the Supreme
Court has said: “Frequently, howeveér, even when the plain meaning did not
produce absurd results but merely an unreasonable one” pla‘inly at variance
with the policy of the legislation as a whole “this Court has followed that pur-,
pose rather than the literal words.” *® v

The National Lahor Relations Act is not bottomed on the common law, but
ariges from a broader concept of the principle of economic stability, which looks
to uninterrupted. commerce between the states. The narrow contention of the
respondent that the jurisdiction of the Board turns on a clos€ definition of the
word “eniployee’ as found in the dictionaries or in some of the court decisions,
‘has something of a counterpart in the Kiddie Kover case,® in,which Judge Simon
observed: ’ '

This contention, however, ignores the essential nature of regulatory statutes
N of the class here considered, and the scope and purpose of administrative
orders made in exercise of powers conferred by such legislation. They are
to implement a public social or economic policy not primarily concerned
with private rights, and through remedies not only unknown to the common
law but often in derogation of it ) '

The stated purlpbses of the Act and the policies of the United States, in terms
of cause and effect, are clearly set out in Section I' of the Act, and thé Boald
is chalged with the duty of effectuating them:

To eliminate the causes of certain substantlal obstluctxons to the free flow

. Of commerce . ., . by encouraging the practice and procedure of collective
bargfunmg and by protecting the exercise by wmkers of full freedom of
association . . . for the purpose of negotlatmg the terms and conditions of

their employment or other mutual aid or p10tect10n . '

The constitutional foundation of the Act is the protection of commerce, and
its purpose is the removal of certain kinds of obstructions to the free fiow of
,commerce The cause of the obstructions which the Act deals with, and which
it is designed to eliminate, is labor disputes which 1nterrupt or have a disruptive .
effect upon businesses that are engaged in interstate commerce or whose opera-.
tions have an effect upon interstate commerce The business of the respondent
has an effect upon commerce. It is witlun the jurisdiction of the Board.
The agents who, as a class, are involved herein, constitute pfactlcally the sole
‘production workers of the respondent. There can be ‘no serious question but
that a dispute between the agents, as a class, and the respondent, which should
result in a cessation by the agents of the performance of their normal functions,
- would effectively paralyze the business,of the respondent and result in precisely
the situation which 1t 18 the purpose of the National Labor Relations Act to
avoid. Such being the purpose of the Act, the applicability of the word “om-
ployees” becomes obvious. .
These agents are “workers” such as are referred to in Section I of.the Act,
“devoting their energies exclusively to the business of the respondent. They do
not enjoy full freedom to divide their efforts between the business of the respond-
ent and any other interest they may see fit, nor are they independent to the ex-

® Unated States v American Trucking Assn. 310 U 8. 469.
©®N LR B v, Art’hu/r J. Colten, et al., 105 Fed. 27, 179 (C. C. A. 6).
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te\ut that they may employ assistants to help in fulfilling any of the conditions
of the contracts they have signed. Aside from a certain amount of liberty. in
selecting the hours of the day when they shall work and 1n arriving at a tech-
.nique of approa'ch to the policyholders or prospective policyholders, which 1s
always a matter of individual salesmanship, they have little liberty as to how
they shall carry on their business, and are bound to comply with such rules and
regulations as may be imposed by the respondent. They are dependent upon
their relationship with the respondent for their entire liyelihood, and are com-
mitted to spend their entire working time on the respondent’s business. Whether
they are called “independent contractors” or otherwise by the respondent, not-
withstanding there might be a question as to the respondent’s liability at common
law for acts done by them that are inqident to their work, the Act clearly con-
templates that workers standing in such a relationship to their employers shall
be entitled to associate themselves for their mutual aid and protection and for the
purpose of bargaining collectively concerning thé terms and conditions of their
employment

It is accordingly found that, in confm mity with the policies of the United States
and the expressed purposes of the National Labor Relations Act, the agents of
the respondent,”regardless of whatever contracts may have been individually
entered into between the respondent and such agents, are “employees” within
the meaning of the Act, and the respondent, by discharging David Levy, G B.
Millisor, and Fred J. Hager on March 24, 1943 and by discharging Joseph Koren
on May 29, 1943, because of their respective activities on behalf of the A. F. of L.,
and to discourage membership in the A. F. of L., has interfered with the exercise
by its employees of the ught& guaranteed in Section 7 of the Act

Having found that the agents are, and at all times pertiment helem, were

* employees of the respondent within the meaning of the Act, it 18 now found that
the respondent, by its disparaging remarks to its agents concerning the A. . of L,
and the C. I. O.; by advising its agents that they should not be orgamzed in
unions, that the respondent would not tolerate unions among them, that they
should not .attend union meetings, and that they would be discharged if they
became members of the A. F. of L., or the C. I. O.; by questioning its agents
concerning their activities on behalf of either of the unions; by urging its a‘gents
not to participate in a Board election ; by promising its agents promotions 1f they
should cease their umon activities and by accusing its agents of disloyalty because
of their membershlp and activities in either of the unions, has interfered with,
restrained, and coerced 1ts employees in the exercise of the rights guaranteed them
in Section 7 of the Act.

\
IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON COMMERCE

The activities of the respondent set forth in Section ITI, above, occurring in
connection with the operations of the respondent described in Section I above,
have a close, intimate, and substantial relation to trade, traffic, and commerce
among the several States and tend to lead to labor disputes burdening and
obstructing commerce and the free flow thereof

t

\
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V. THE REMEDY

It having been found that the respondent has engaged in certain unfair labor ‘

practices 1t wil be recommended that it cease and desist therefrom and take
certain affirmative action in order to effectuate the policies of the Act.

It will be recommended that the respondent offer full and immediate reinstate-
ment in their former or substantially equivalent positions, without loss of
seniority, earned commissions, renewals or other rights or privileges, to Carl R.

’

.
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Hall, David Levy, and Joseph Koren: No recommendation will be made with
reference to the reinstatement of Richard P. O’Neil 1n view of a stipulation filed
heremn that the said O’Neil does not desire reinstatement with the respondent
and that the sum of $125.00 will make him whole for any loss of money he may
have suffered by reason of the termination of hig status with the réspondent, for
the period from the date of such termination to the date when he secured per-
manent employment elsewhere. Nor is any recommendation made with ref-
erence to reinstatement of Fred J. Hager, who has died since his discriminatory
discharge. ILikewise, no recommendation with reference to reinstatement will be
made concerning G. L. Millisor who was rewnstated on July 19, 1943, and who is
' presently employed by the respondent.
. It will also be recommended that the respondent make whole the said Carl R.
Hall, David Levy, and Joseph Koren, for any loss of pay they may have suffered
by reason of their respective discharges, by paying to each of them a sum of
money equal to the amount he normally would have earned in his regular em-
ployment with the respondent from the date of discharge to the date of the offer of
reinstatement, less their respective net earmings * during said périod. It will be
recommended that the respondent make whole the said Richard P. O’Neil for any
1oss of pay he may have suffered by reason of his discharge b3;~ the respondent,
by payment to him of the agreed sum of $125 00. It will likewise be recommended
that the respondent make whole the said G. B. Millisor for any loss of pay he may
have suffered’by reason of his discharge on March 24, 1943, by payment to him
of a sum of money equal to the amount he normally would have earned 1n his regu-
lar employment with.the respondent from the date of his discharge above noted
to the date of his reinstatement on July 19, 1943, less his net earnings during
said period. And it will be recommended that the respondent make whole the
estate of Fred J. Hager, deceased, for any loss of pay he may have suffered by
reason of hig discharge from the employment of the respondent on March 24,
1943, by the payment to the administrator or executor of the said estate of Fred J.
Hager, deceased,;or to such other person as may be designated by the Court
having jurisdiction over the administration of such estaic, a sum of money equal
to the amount he normally would have earned in his regular employment with
the respondent from the date of his discharge to the time preceding his death
when he became wholly 1ncapac1tated for the performance of his duties-as an
agent of the respondent.
Upon the basis of the foregoing findings of fact and upon the entire record in
the case, the undersigned makes the following:
CONCLUSIONS OF LAw

1. Ame‘ricail Federation of Industrial and Ordinary Insurance Agents Union
#23230 (A. F. L.) ; American Federation ¢f Industrial and Ordinély Insurance
Agents Union #23286 (A. F. L.); American Federation of JIndustrial and Or
dmalv Agents Union: (A. F! L), and Industrial Insurance Agents Union, Local
65, UOPWA-CIO, are labor organizations within the meaning of Section 2 (5)
of the Act.

20 By “net earnings” is meant earnings less expenses, such as for transportafion, 100m, '
‘ and board, incurred by an employee in connection with obtaining work and working else-
where than for the respondent, which -would not have been incurred but for his unlawful
discharge and the consequent necessity of his seeking employment elsewhere. Sce Matter
of Crossett Lumber Company and United Brotherhood of Carpenters and Jowners of
Amemca, Lumber and Sawmall Workers Uniwon, 'Local 259, 8 N L R. B, 440 Monies
recelved for work performed upon Federal, State, county, mumecipal, or other work-rchief
projects shall be considered as earnings See Republic Steel Corporatzon v. N. L. R B,
311 U. S 7.
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2. The respondent, The Western and Southern Life Insgrance' Company, is
engaged in commerce within& the meaning of Section 2 (6) and .(7) of the Act.

3. The agents .of the respondent are employees within the meaning of See-
tion 2 (3) of the Act.

4. By discriminating in regard to the hire and tenure of employment and the
terms and conditions of employment of Carl R Hall, David Levy, G. B. l\hlh-
sor, Fred J. Hager, Richard P. O'Neil and Joseph Koren, and thereby dis-
" couraging membership in the organizations referred to in paragraph 1 above,
the respondent has engaged in and is engaging in unfair labor practices within '
the meaning of Section 8 (3) of the Act.

5. By interfering with, restraining, and coercing its employees in the ex-
ercise of the rights guaranteed in Section 7 of the Act, the respondent has
‘engaged in and is engaging in unfair labor practices within the meaning of
Section 8 (1) of the Act.

6. The aforesaid labor practices are unfair labor practices affecting commerce,
within the meaning of Section 2 (6) and (7) of the Act.

RECOMMENDATIONS

On the basis of the foregoing findings of fact and conclusions of law, and
upon the entire record, the undersigned Fecommends that the 'resppndents,
its officers, supervisory representatives and assigns shall:

1. Cease and desist from:

(a) Discouraging membership in American Federation of Industrial and Or-
dinary Insurance Agents Union or in any branch or local thereof, or in Indus-
trial Insurance Agents Union, Local 65, UOPWA-CIO, or any other labor or-
ganization, by discriminating in regard to hire or tenure of employment or any
terms or conditions of employment. \

(b) In any other. manner interfering with, restraining, or coercing its em-
ployees in the exercise of the right to self-organization, to form, join, or assist
labor organizations, to bargain collectively through representatives of their own
choosing and to engage in concerted activities for the purposes of collective
bargaining or other mutual aid or protection as guaranteed in Section 7 of the

Act. ,
2. Take the following faﬂirmative action which the undersigned finds will
effectuate the policies of the Act: .

(a) Offer to Carl R. Hall, David Levy, and Joseph Koren, without preJudlce
to their seniority or other rights or privileges full and immediate reinstate-
ment to their. former -or substantially equivalent positions, dismissing, trans-
ferring, or otherwise disposing of, if necessary, all employees who since the
several discriminatory discharges of said persons, have been hired, transferred
to, or otherwise placed in the positions to which said employees are entitled

(b) Make whole the said Carl R. Hall, David Levy, and Joseph Koren, together
with G B Millisor, Richard P. O'Neil, and the estate of Fred J. Hager for any
loss of pay suffered as a result of .the respondent’s discrimination, in the manner
set forth in the Section above, entitled “The remedy.”

(¢) Pos immediately in conspicuous places in each of the district offices main-
tained-by he respondent and maintain for a period of at least sixty (60) con-
secutive d: ys from the date of posting, notices to all agents, trustees, and other
employees, (1) that the respondent will not engage in the conduct from which
it is recom nended that it cease and desist in paragraphs 1 (a) and (b) of these
recommenontions; (2) that the respondent will take the affirmative action set
forth in p¢ragraphs 2 (a) and (b) of these recommendations; (3) and that the
respondent s agents, trustees and other employees are free to remain or become
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members of American Federation of Industrial and Ordinary Insurance Agent’s
Union and of any of its branches or locals or the Industrial Insurance’ Agent’s
Union, Local 65, UOPWA-CIO, or any other labor organization, and that the
respondent will not discriminate against any agents, trustees or other employees
because of membership in these organizations or any of them.

(d) Notify the Regional Director for the Eighth Region in writing'within ten
(10) days from the receipt of this Intermediate Report what steps the respondent
has taken to comply therewith.

It is further ’recommenclled that, unless. on or before ten (10) days from: the
receipt of this Intermediate Report the respondent notifies the Regional Dlrector
for the Eighth Region in writing that it will comply with the foregoing recommen-
dations the National Labo1 Relations Board 1ssue’an order requiring the respond-
ent to take such action. N

As provided in Section 33 of Article II of the Rules and Regulations of the
National Labor Relations Board, Series 3, effective November 26, 1943, any party
or counsel for the Board may within fifteen (15) days from the date of the entry
of fhe order transferring the case to the Board, pursuant to Section 32 of Article
II of said Rules and Regulations, file with the Board, Rochambeau Bulding.
Washington, D. C., an original and four copies of a statement in writing setting
forth sqch exceptions, to the Intermediate Report or’‘to any other part of the
record or proceeding (including rulings upon all motions or objections) as he
relies upon, together with the original and four copies of a brief in support
thereof. Immediately upon the filing of such statement of exceptions and/or
brief, the party or counsel for the Board filing the same shall serve a copy thereof
upon each of the other parties and shall file a copy with the Regional Director.
As further provided in said Section 83, should any party desire permission to argue
orally before the Board request thelefor must be made in writing to the Board

,within ten (10) days from the date of the order transferring the case to the
Board.
N ) ¢ R. N. DENHAM,
) . Trial Bzaminer.
Dated February 2, 1944.
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