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DECISION AND ORDLER

On September 26, 1977. Admumistrative Law Judge
Richard D. Taphitz issued the attached Decision in
this proceeding. Thereafter. Respondent tiled excep-
tions and a supporting brief. and the General Coun-
sel filed a brief in support of the Admumistrative Law
Judge’s Decision.

The National Labor Relations Board has consid-
ered the record and the attached Decision m light of
the exceptions and briefs and has decided to affirm
the rulings. findings." and conclusions of the Admin-
istrative Law Judge only to the extent consistent
herewith.

The pertinent facts are as follows: Respondent op-
erates a brewery. International Brotherhood of Llec-
trical Workers, Local Umon No. 2295 AFL ClO.
CLC. herein called the Union, represents Respon-
dent’s maintenance electricians. journevmen. appren-
tices, and \mrkmé foremen. The collective-burgain-
ing agreement in effect at the time of the incidents
herein occurred provides for a grievance procedure
culminating in binding arbitration.

On Thursday, August 12, 1976, emplovee Richard
Roberts was involved in an altercation with employ-
ee Joe McDaniel. The following dav. Roberts was
involved in another altercation with emplovee Joe
Vaccare. McDaniel and Vaccare reported these inci-
dents to General Foreman Vincent Petretti. Shortly
after the second incident. Electncal Foreman Frank
Fennell interviewed McDaniel, Vaccare. and Rob-
erts. Fennell told Roberts that he was being suspend-
ed pending an investigation by the E mplmu s mmdus-
trial relations department. Fennell then asked
McDaniel. Vaccare. and Petretti to put their versions
of the August 12 and 13 incidents in writing and for-
ward them to Industrial Relations Manager James
Turner.

After Roberts was suspended. Fennell learned that
Roberts had been involved in similar incidents in the
past with employee Robert Jones and Maintenance
Foreman Roy Slabey. Fennell asked Jones and Sla-
bey to put their versions of these prior mcidents in

"The Respondent has excepted o certinn credibibins Tindings made by the
Adminsstrative Law Judge 1t s the Board's established polics nat 1o over-
rule an Administrative Law Judge's resolutions with respect o credibibin
unless the clear preponderance of all of the relevant evidence comvinces us
that the Resolutions are incorrect. Standard Dy Wall Produen. tne | 91
NLRB 544 (1950), enfd. 188 F.2d 362 (C.A. 3. 1951), We have carefully
examined the record and find no basis for reversing his findings
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writing, Fennell also mailed two dlsup]mar\ reports
to Roberts, one a reprimand for using “threatening
and abusive language toward a fellow employee, Mr.
MeDanmel” and ther other a suspension notice which
stated that Roberts was “suspended with intent to
discharge™ for usimg “threatening and abusive lan-
guage toward Mr. Vaccare.” The use of threatening
and abusive language toward a fellow emplovee is a
viokttion of Respondent’s plant rules.

Industrial Relations Manager James Turner began
his mvestigation on August 13, On Mondav. August
6. he called a4 meeting of Roberts. Acting Union
Steward Decher. Fennelll and Fennell's superior,
George Edwards, During this meeung, Turner asked
Roberts about several incidents of which he had
learned i the course of his investigation. including
one in which Roberts had d“U‘Ldl‘ thrown a stick
and one o which he had dllc«mdl\ brandished
wrench, Roberts discussed the facts and circum-
stances of the prior inadents as he recalled them and
supplied the names of the emplovees and \uperw\orx
mvolved. Also on August 16, Roberts filed a griev-
ance alleging that he had been unjustly \usp‘.nded

Bu\\un \uuu\I 16 and 23, Turner acquired state-
ments from melo\u\ Wavne Soltys and Herb Nies-
slemn regarding the incidents which Turner had dis-
cussed with Roberts on August 16, On Friday.
August 0. lumu Idnphongd Roberts and informed
him that o 3 S-day suspension had been imposed on
him. covering the week of August 16 20. Roberts re-
turned to work on Mondav. August 23,

On August 23, the Union ruqucstcd a meeting on
Roberts™ grievance. At this meeting, Turner and Fe-
nell represented Respondent. and Union Business
Representative Donald Frakes and Steward James
Dalton represented the Union. Roberts also attend-
ed. The incidents of August 12 and 13 were dis-
cussed, Roberts giving his version and Fennell giving
the substance of McDaniel’'s and Vaccare's state-
ments. At this meeting, Turner saad that he had writ-
ten statements from MceDaniel and Vaccare. He also
mentioned the prior incidents and said that he had
statements from employees mvolved 1in them. but he
did not mention the names of employees other than
MceDantel and Vaccare. Frakes asked that the Union
be allowed to see the statements, but did not request
the names of melmu\ who had given them or the
substance thereof. Turner refused to show the state-
ments to the Union, saving that the people who pro-
vided statements had hccn told their identities would
not be disclosed. that turning them over to the Union
would open up an opportunity for Roberts 1o harass
those who gave statements. and that, because the em-
plovees who gave statements were union members,
the Union itself could obtain the information. Turner
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offered to trade the statements for the Union’s state-
ment from Roberts. Frakes replied that the Union
did not have a statement from Roberts. Nothing ever
came of the offer and the matter was not raised
again. Neither party ever asked Roberts for a written
statement.

In a letter to Turner dated August 30. Frakes reit-
erated his request for the statements. On August 31,
the Union requested that Roberts’ grievance proceed
to arbitration. During late August and September.
Frakes and Dennis Harley. the Union’s attornev. re-
peatedly requested that the Union be provided with
copies of the statements. Also during this time. Stew-
ard Dalton was directed to investigate the incidents
for the Union. Dalton spoke with Mc¢Daniel. Vac-
care, and Jones, each of whom refused to give the
Union written statements or copies of the statements
given to Turner. Dalton also heard rumors that Sla-
bey. Soltys. and Niesslein had given statements, but
Dalton did not talk with them. did not ask Roberts
about them, and did not pass on the rumors to other
union officials. As steward, Dalton had been aware
of the circumstances surrounding the Jones and Sla-
bey incidents when they occurred. 6 months and 1-
1/2 years, respectively, before Roberts’ suspension.
Dalton did not. however. inform the Union that
these incidents may have been the ones to which
Turner had referred during the August 23 grievance
meeting.

On several occasions during September through
December. the Union’s attorney, Harley. and Re-
spondent’s attorney. Willard Carr. discussed the
Union’s requests for the statements. Neither Harlev
nor the Union ever asked for anything other than the
statements themselves. In late November. the Union
filed the instant 8(a)(5) and (1) charges. On Decem-
ber 30, Carr wrote a letter to counsel for the General
Counsel at the Board’s Regional Office stating that
Respondent and the Union had reached the follow-
ing informal settlement of the 8(ax5) and (1)
charges: Harley would withdraw the charges: Carr
would give Harley a list of the employees who had
given statements; when a witness was called at the
arbitration hearing, that witness’ statements would
be given to Harley: and such statements were to be
provided to Harley only and were not to be disclosed
to Roberts or union officials. The Regional Office
did not accept this proposed settlement and proceed-
ed with the 8(a)(5) and (1) charges.?

? At the unfair labor practice heaning, Harley testified that Carr's letter o
counsel for the General Counsel was an accurate refllection of his agreement
with Carr, except that he had not agreed that the statements would be
Itmited to his use only and would not be disclosed 1o the Union. The Ad-
ministrative Law Judge found. and we agree. that Harles and Carr did not
have a full meeting of the minds with regard to 4 complete resolution of the
matter.

During a meeting on January 4. 1977, Carr offered
to show the statements to Harley if Harley agreed
not to review them with the Union. Harley declined
the offer. Carr then read portions of the statements
to Harley and gave him a list of the employees who
had given statements. By letter dated Janaury 7, Har-
ley asked each of the seven individuals who had giv-
en statements to contact him so they could discuss
the matter. None of the seven responded to Harley's
request.

On January 27. Harleyv had his first face-to-face
conversation with Roberts. This was the first time
Raoberts had been asked by the Union about the inci-
dents prior to August 12 and 13. Harley asked Rob-
erts 1f he had been involved in any altercations with
employees other than McDaniel and Vaccare. Rob-
erts related one prior incident but denied ever having
threatened any emplovees.

The arbitration hearing was held on February 15
The stipulated tssues were whether Roberts’ suspen-
ston violated the collective-bargaining agreement
and. if so, what the appropriate remedy was. Of the
seven individuals who had given statements, six testi-
fied.* The statements of McDaniel and Vaccare were
placed i evidence and the Union. therefore, ob-
tained access to them. Following the direct examina-
tion of the other four witnesses. their statements were
shown to Harley. but at Carr's insistence they were
not shown to Roberts or to the union officials. When
questioned at the arbitration heaning about the inci-
dents prior to August 12 and 13, Roberts admitted
having threatened to run Jones out of the plant. hav-
ing told Soltys he would take him outside and beat
some sense nto him. having thrown a stick at Soltys.
and having threatened Niesslein with a wrench. Rob-
erts also testified that during the August 16 meeting
he had provided Turner with the names of the em-
plovees involved in these prior incidents. On June 9,
the arbitrator 1ssued his award. finding that Robert’s
suspension was not in violation of the collective bar-
gaimnmg agreemenl.

The lawfulness of Roberts’ suspension is not at 1s-
sue 1n this proceeding before the Board. The ques-
tion, rather. 1s whether Respondent had an obliga-
tion under Section 8(a)(5) of the Act to honor the
Union’s requests for the statements.

The Administrative Law Judge found that the
statements, relating to alleged improper conduct by
Roberts, were relevant to and needed by the Union
in order to evaluate the merits of Roberts’ grievance
and to determine whether to proceed to arbitration.
Relving primarily on N.L.R.B. v. Acme Industrial

“Emplovee Niesslein did not testify at the arbitration heanng, His state-
ment. therefore. was not shown o Harlev at that hearning. All seven state-
ments were mtroduced mte evidence at the unfair labor practice hearing
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Co., 385 U.S. 432 (1967), the Administrative Law
Judge concluded that Respondent violated Section
8(a}(5) and (1) of the Act by refusing to honor the
Union’s requests for the statements.

We disagree with the Administrative Law Judge’s
conclusion that Respondent had a statutory obliga-
tion to furnish the witness statements to the Union.
We, of course, recognize and continue to adhere to
the Acme principle that Section 8(a)5) of the Act
imposes on an employer the “general obligation™ to
furnish a union, upon request, information relevant
and necessary to the proper performance of its duties
as bargaining representative. Witness statements,
however, are fundamentally different from the types
of information contemplated in Acme, and disclosure
of witness statements involves critical considerations
which do not apply to requests for other types of
information. We do not believe that the principle set
forth in Acme and related cases dealing with the stat-
utory obligation to furnish information may properly
be extended so as to require an employer to provide
a union with statements obtained during the course
of an employer’s investigation of employee miscon-
duct.?

Requiring prearbitration disclosure of  witness
statements would not advance the grievance and ar-
bitration process. In this regard. we note particularly
the recent opinion of the Supreme Court in N.L.R.B.
v. Robbins Tire and Rubber Company, 98 S.Ct. 2311
(1978). The issue before the Court in that case was
whether the Freedom of Information Act (FOIA). 5
U.S.C. § 552, required the Board to disclose, prior to
a hearing on an unfair labor practice complaint,
statements of witnesses whom the Board intended to
call at the hearing. In determining that the FOIA
does not require the Board to disclose such state-
ments, the Court discussed the potential dangers of
their premature release, including the risk that “em-
ployers, or in some cases, unions will coerce or intim-

* Member Murphy, who joins in the holding hercin. finds this case distin-
guishable from Tool and Die Makers' Lodge No. 78 of District No. 1) of the
International Association of Machinists and Aerospace Workers, AFL (10
(Square D Company. Mitwaukee Plang), 224 NLRB 111 (1976). in which she
dissented from the finding that a umon did not unlawfully refuse o bargain
in violation of Section 8tb)3) by dcc]mmg to disclose to the company he-
fore arbitration certain assertedly relevant documents which the union
clarmed to have n ats possession. There the documents sought were not
statements of witnesses, the union asserted the information was dispositive
of its claim but adamantly refused to supply even an inkling of the matters
to which 1t was referring, und the company had no basis for identfying the
nature of the claimed information: on those facts Member Murphy found
the union’s position to be analogous to that of an emplover who has the
obligauon to furnish information to a union so that the unmon can intelh-
gently decide whether to proceed on a grievance. in accord with N LR B
Acme Indusirial Co., supra. In contrast.in the instant case the Union was wt
all times in full possession of all facts upon which 1t could determine wheth-
er It wished 10 proceed on the grievance: furthermore, the Company here
orally informed the Union of the substance of the affidavits and supphed
much detail, including the identity of most of the affiants.

idate employees and others who have given state-
ments. in an effort to make them change their testi-
mony or not testify at all.” 98 S.Ct. at 2325. The
Court also expressed concern that witnesses may be
reluctant to give statements absent assurances that
their statements will not be disclosed at least until
after the investigation and adjudication are complete.
98 S.Ct. at 2325. In Robbins Tire, the narrow issue
before the Supreme Court was whether production of
witness statemetns taken by the Board would “inter-
fere with enforcement proceedings™ within the mean-
ing of Exemption 7(a) of FOIA, 5 US.C. §
S52(b)7)A). We, however, believe that the same un-
derlying considerations apply here and that requiring
cither party to a collective bargaining relationship to
furnish witness statements to the other party would
diminish rather than foster the integrity of the griev-
ance and arbitration process.

Moreover, in the present case, Respondent did not
withhold from the Union its view of the incidents
which resulted in Roberts™ disciplinary suspension
and in no way impeded the Union’s investigation of
Roberts’ grievance. The disciplinary reports which
Fennell mailed to Roberts stated that on August 12
and 13 Roberts had violated the plant rule against
using threatening and abusive language toward fel-
low employees. These reports gave McDaniel's and
Vaccare's names and. at the August 23 meeting, Fen-
nell informed the Union of the substance of Mec-
Daniel’s and Vaccare's versions of the August 12 and
13 incidents based on their statements. On August
23, the Union also learned that Respondent had
statements from other employees and supervisors
who had been involved in similar incidents with
Roberts in the past, but the Union did not request
the names of those individuals or any other informa-
tion concerning those incidents.® Furthermore, Act-
ing Union Steward Decker was present at the August
16 meeting during which Roberts himself discussed
the circumstances surrounding the incidents prior to
August 12 and provided the names of the employees
involved. In addition, Steward Dalton, who was per-
sonally aware of at least some of the prior incidents,
was not prevented from investigating them on behalf
of the Union. Also. on Janaury 4. 1977, Respon-
dent’s attorney gave the Union’s attorney a list of the
employees who had given statements and read por-
ttons of the statements aloud.

In any event. without regard to the particular facts
of this case, we hold that the “general obligation™ to
honor requests for information, as set forth in Acme

" An employer does have a duty to furnish a umon. upon request. the
names of witnesses to an iaident for which an employee was disciphned.
Transport of New Jerser, 233 NLRB 694 (1977). However, the record clearly
extablishes that at all times matenial herem, the Union requested only that
Respondent furnish the witness statements themselves
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and related cases. does not encompass the dutv to
furnish witness statements themselves. Accordingly.
we shall dismiss the complaint in its entirety.

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended. the National Labor Re-
lations Board hereby orders that the complaint
herein be, and 1t hereby is. dismissed in its entirety.

DECISION

StaTeEMENT OF THE CasE

Richarp D. TaprLnz. Admimstrative Law Judge: This
case was tried at Los Angeles. California, on May 5and 11,
1977. The charge was filed on November 26. 1976, by In-
ternational Brotherhood of Electrical Workers, Local
Union No. 2295, AFL-CIO, CLC, herein called the Union.
The complaint, which issued on January 17, 1977, and was
amended at the hearing, alleges that Anheuser-Busch. Inc.,
herein called the Company. violated Section 8(a)(5) and (1)
of the National Labor Relations Act, as amended.

[ssue

The primary issue is whether, in the context of grievance
proceedings, the Company unlawfully refused to barguin
by failing to honor the Union’s request to furnish 1t with
copies of written statements the Company had taken from
employees and supervisors relating to a 5-day suspension
of employee Richard Roberts.

All parties were given full opportunity to participate, to
produce relevant evidence, to examine and cross-examine
witnesses, to argue orally. and to file briefs. Briefs. which
have been carefully considered. were filed on behalf of the
General Counsel and the Company.

Upon the entire record of the case,' and from my obser-
vation of the witnesses and their demeanor. I make the
following:

Finoines oF Fact
I. THE BUSINESS OF THE COMPANY

The Company is a Missoun corporation with an office
and place of business in Van Nuys. California. where it
operates a brewery. The Company annually sells and ships
goods and services valued in excess of $50,000 directly to
customers located outside California and annually derives
gross revenues in excess of $500,000. The Company is an
employer engaged in commerce within the meaning of Sec-
tion 2(6) and (7) of the Act.

' By post-trial motion. counsel for Respondent requests that the vpimion
and award of arbitrator William 8. Rute. dated June 9, 1977 which relates
to the suspension of Roberts. be made part of the record in this case. Coun-
sel for the General Counsel urges that the motion be granted. Phe motion s
hereby granted and the decision and award added to the exhibit file as
Resp. Exh. 11

[T THE LABOR ORGANIZATION INVOLVED

The Union is a labor organization within the meaning of
Section 2(5) of the Act.

11 THE ALLEGED UNFAIR LABOR PRACTICES
A. Introduction

The Union represents the Company’s maintenance elec-
tricians, journeymen, apprentices, and working foremen.?
The collective-bargaining relationship goes back to 1954,
The collective-bargaining contract in effect at the tme of
the incidents involved in this case occurred provides for a
grievance procedure culminating in binding arbitration.

On August 12. 1976, Richard Roberts. an employee of
the Company. was involved in an altercation with fellow
employee Joe McDaniel. On August 13, 1976, Roberts was
involved in another altercation with fellow employee Joe
Vaccare. The Company undertook an investigation of the
two incidents and secured statements from five employees
and two supervisors. Some of the statements related to the
August 12 and 13 matters. and others related to prior inci-
dents in which Roberts had allegedly engaged in improper
conduct toward employees. Roberts was given a suspension
with intent to discharge, which was later changed to a 5-day
suspension. A grievance was filed on behalf of Roberts and
ultimately an arbitration award sustained the 5-day suspen-
ston.

Shortly after the statements were taken, the Union asked
to see them so that it could intelligently evaluate Roberts’
grievance. The Union’s request was repeated on numerous
oceasions. The Company consistently refused to show any
of the statements to the Union before the arbitration hear-
ing took place. Two of the statements were put in evidence
at the arbitration hearing. In addition, during the arbitra-
tion hearing. the Company showed the Union’s attorney
the statements of individuals whom the Company called as
witnesses. The union attorney looked at those statements
with understanding that he would not show them to the
Union. Except for the two statements that were palced in
evidence at the arbitration hearing, the Union had access
to the statements for the first ime when the Company
placed the statements in evidence during the hearing of the
instant case.

The sole question presented at this hearing was whether
the Company had an obligation under Section 8(a)(5) of
the Act to honor the Union’s request to see the statements.
The propriety of the 5-day suspension is not itself in issue.

B. The Sequence of Events
I. The statements

The facts involved in the August 12 and 13, 1976, inai-
dents were not litigated at the hearing of this case. They

“The complamt alleges. the answer adnuts, and [ find that the Union
f 2
represents the Company’s emplovees m the following appropriate unit
Al mamtenance electneans, journeymen, apprentices and working
foremen, but excluding all other emplovees. office clerical employees.
professional emplovees. guards and supervisors as defined in the Act
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were htigated n the arbitration hearing. The arbitrator

held:

The record 1s quite clear the Grievant had a confron-
tation with Mr. McDaniel at about 1:30 a.m. on Au-
gust 12 and that he had words with Mr. Vacceare early
in the morning of August 13. The record is also clear
the Grievant meant to intimidate both men. McDaniel

was sitting in @ chair in front of & cabinet and the
Grievant deliberately opened the door of the cabinet
into him without saving anything. The Grievant was
not speaking to McDaniel and had not been for some
time. The Grievant went 1o Vaccare on Line 1 palletiz-
er. told him he didn’t want to work with him anv more
and that Vaccare should go on dayvs.

The arbitrator also referred to prior incidents involving
Roberts, as follows:

The Grievant stated on the record he was upset with
Jones in November 1975 or January 1976 and that he
told Jones something to the effect that Jones
shouldn’t work here. The Grievant admitted he etther
brandished or raised a wrench toward Niesslein
though he claimed it was only to get his attention. The
Grievant stated he had thrown a stick at Soltys though
only after Soltys had driven close to him with his fork
truck. The Grievant also admitted shouting at Slabey
on a job when he was in a hurry and this had been
reported to Fennell.

Shop Steward Dalton did acknowledge that McDan-
iel. Vaccare, Jones, and Slabey had all complained to
him about threats by the Grievant at one time or an-
other.

After an initial inquiry. the Company gave Roberts a
“notice of violation of plant rules and regulubons™ dated
August 13, 1976, which notified him that he was suspended
with intent to discharge.

Between August 12 and 19, company representatives
took statements from a number of employees and supervis-
ors concerning the August 12 and 13 incidents as well as
prior incidents relating to Roberts. A company representa-
tive interviewed Roberts about those matters but did not
take a written statement. Five employees gave statements.
McDaniel gave one concerning the August 12 incident.
Vaccare gave one concerning the August 13 incident. Nies-
slein gave a statement (as written up by Don Burnell)
which concerned an incident sometime before in which
Niesslein asserted that Roberts challenged him to a fight.
Jones gave a statement in which he claimed that in Novem-
ber 1975 Roberts threatened to run him out of the plant.
Soltys gave a statement in which he asserted that on prior
occasions Roberts had abused him. In addition, General
Foreman Vincent Petretti gave a statement concerning the
August 12 and 13 incidents, and Maintenance Foreman
Slabey gave a statement relating to prior misconduct by
Roberts.*

On August 20, 1976, Industrial Relations Manager

"1t was stipulated. and | find. that Petrettr and Slabey are supersisons
within the meaning of the Act,

James Turner imposed a S-day suspension on Roberts. The
suspension lasted from August 16 through 20, 1976. Rob-
erts returned 1o work on August 23, 1976,

On August 16. 1976, while Roberts was in a suspended
status, a grievance was filed protesting the .\uspensi(m.4

2. Efforts by the Union to secure the statements

On August 16, 1976, Acting Union Steward George
Uglean asked Electrical Foreman Frank Fennell and
Maintenance Superintendent George Edwards to see the
statements concerning the Roberts incident. Both told him
that 1t was i the hands of the industrial relations depart-
ment and that they had nothing 10 do with it. The griev-
ance was filed the same dav.

On August 23,1976, a grievance meeting was held. The
Union had asked for the meeting to discuss the suspension
of Roberts. Industrial Relations Manager James Turner
and Electrical Foreman Frank Fennell represented the
Company at the meeting. The Union was represented by
Business  Representative Donald  Frakes and  Steward
James Dalton. Roberts also attended. There was a general
discussion concerning the incidents which led to Roberts’
suspension, in the course of which Turner made reference
to mcidents that had occurred prior to August 12 and 13.
l'urner mentioned an incident in which Roberts brand-
ished o wrench against another employee. He did not iden-
ufv the other employees involved in the prior incidents.
During the meeting, Turner said that he had statements
from McDaniel, Vaccare, and others. Union Business Rep-
resentative Frakes asked to see the statements and Turner
replied that he could not give them to him. Frakes said that
he wanted the statements 1o determine how the facts the
Union had obtained from Roberts and the chief steward
compared with the Company’s information. Frakes also
said that it was necessary for the Union to have those state-
ments so that it could determine the merits of the griev-
ance. Turner replied that it was not the first problem that
they had had with Roberts, that he respected the confiden-
tiality of the emplovees who gave him the statements, and
that if the Company provided the statements to the Union
it would open up an opportunity for Roberts to harass
those employees.” Turner also said that the people who
gave the statements were members of the Union and that
the Union could obtain the information from them. Turner
told Frakes that if the Union would provide the Company
with a copy of Roberts™ statement the Company might be
willing to trade statements. Frakes replied that if the Union
had Roberts’ statement 1t would be happy to provide the
Company with 4 copy. The matter was then dropped and
nothing further came of the suggestion.

By letter dated August 30, 1976, Frakes once again asked
for copies of the statements. The letter stated:

During the grievance meeting of August 23, 1976, 1
requested copies of the statements that had been given
to the Company in regards to Richard Roberts™ sus-

"On September and 100 1976, two other grievances were filed relating 1o
Ruhuh clatmy thiat he was not given full access to his personnel file.

" On September 1L 1976, Roberts brought intraunion charges against
Electnval Foreman Trank Fennell in which he alleged that Fennell fulsely
accused and suspended him
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pension, so that this office could evaluate the vahdity
of the Company's action.

I am again requesting the Company to provide aff
statements that were given in regard to Richard Rob-
erts.

If, this office has not received the requested infor-
mation by the close of business September 5. 1976, we
will have no alternative but to take other measures to
acquire the requested information.

Because of the time limitations set forth in the contract,
the Union, by letter dated August 31, 1976. formally re-
quested that the Roberts suspension grievance proceed to
arbitration. A few days later, Frakes spoke to Turner about
the August 30 letter in which the Union had again request-
ed the statements. Turner said that the Company hadn™t
changed its position. Frakes replied that if he did not get
the statements the Union could not determine whether
they had a case or not and the Company would be forcing
the Union to go to arbitration. Turner replied that his posi-
tion had not changed and that the Union could do what it
had to.

In addition to requests by union officials for the state-
ments there were a number of written and oral communi-
cations between Union Attorney Denms Harley and Com-
pany Attorney Willard Carr, Jr.. concerning the same
matter.

On September 10, 1976, Harley called Carr and asked
whether Carr was aware of Roberts’ suspension. Carr re-
phed that he had just returned from vacation and was not
familiar with the situation. Harley told Carr that the Com-
pany had statements concerning the incidents that led to
the suspension. He said that those statements were relevant
to the question of whether or not the Union should pursue
the grievance to arbitration, that the Union had the right to
those statements. and that the statements were needed 1o
evaluate the grievance. Carr replied that he would check
into 1t and call back. Harley said that the Union was pre-
pared to evaluate the matter and change its position about
going to arbitration.

In mid-September 1976, Harley called Carr again and
asked whether a decision had been made with regard to the
statements. Carr replied that the Company would not give
the Union the statements. Carr also said that the Union
could pursue the matter to arbitration and seek to have the
arbitrator issue an order compelling the Company to pro-
duce the documents. Harley answered that he thought such
a procedure would be very costly and that the Union
shouldn’t have to go to arbitration in order to get state-
ments it needed to determine whether or not to go to arbi-
tration. Carr said that another alternative would be to give
Harley a copy of an individual's statement when the indi-
vidual was called to testify at the arbitration. Carr told
Harley that Roberts was a violence-prone individual who
had threatened people and that the Company would not
make the statements available. Carr also said that the indi-
viduals who gave statements had been promised that their
identities would not be disclosed unless they were called to
testify at the arbitration proceeding.

By letter dated September 27, 1976, Harley notified Carr
that the Union intended to pursue appropriate administra-

tive remedies to secure the statements. The letier also indi-
cated an agreement between the parties to hold the arbitra-
tion tn abeyance until the resolution of the administrative
remedies.

On Seplember 28, Harley called Carr on the telephone
once again. Harley said that his client wanted to go for-
ward with the arbitration and that without the statements
the Union could not respond to Roberts in a meaningful
way when he asked why he was suspended. Harley said
that he wanted to revive the Company’s previous offer re-
lating to the arbitrator’s deciding whether the statements
should be given to the Union. Carr repeated that he would
not give the statements untl the arbitrator had ordered it.
Carr also said that if the arbitrator ordered the production
of the statements he probably would not comply with re-
g;lrd to the supcr\‘lsors' statements,

Carr testified that during his various meetings with Har-
ley an agreement was reached to the effect that the state-
ments would be made available to Harley at the arbttration
hearing 1f the people who gave the statements were called
to testify. Carr wrate to counsel for the General Counsel on
December 30, 1976, stating that the parties had reached an
informal settlement based on an agreement that Harley
would withdraw the charges: that the Company would pro-
vide Harley with a list of the employees who had given
statements; that when a witness was called at the arbitra-
tion the statement of that witness would be given to Har-
ley: and that the information on such statements was to be
provided o Harley only and was not to be disclosed to
Roberts or any union representative. The General Counsel
did not accept the proposed settlement. Harley testified in
substance that the procedure set forth in Carr's December
30 letter was in fact followed at the arbitration proceeding
and thathe thought they had worked the situation out as far
as the NLRB was concerned. He also testified that it was
not his understanding that the statements would only be
given to him and not to the Union, and that he never
agreed to such a procedure. Carr and Harley were both
fully credible witnesses. Their different interpretations of
what was said in their conversations satisfies me that they
did not have a full meeting of the minds with regard to a
complete resolution of the problem.

There was another disagreement between Harlev and
Carr. Carr testified that even though Harley did not say
anything specifically to the effect that the Union had to go
to arbitration because Roberts was agressive toward the
protection of his rights, everything that Harley did say led
Carr to that conclusion. Harley had told Carr that Roberts
had threatened o file Lhd[’&ﬁ.\ or sue the Union if the
Union did not arbitrate the case. Though Carr may have
believed that the matter was going to arbitration whether
or not he gave the Union the statements, Harley did tell
Carr that the Union was prepared to evaluate the matter
and change 1ts position about going to arbitration. There
was no meeting of minds with regard to the mevitabihity of
arbitration.

On January 4. 1977, Carr and Harley met in Carr’s of-
fice. Harley said that the Union was entitled to the state-
ments and Carr disagreed. Carr offered to show Harley the
statements if Harley agreed not to review them with Rob-
erts. Harley answered thatif he obtained the statements he
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would have to give them to the Union and it was the Union
who had to decide what to do with the case. Carr said that
the individuals who had given the statements had been
promised that their identities would not be divulged unless
they testified. However, during that meeting Carr gave
Harley a list containing the names of the seven individuals
who had given statements and told him who were supervis-
ors. Carr believed that the Union already knew the names
through discussions with Roberts.

By letter dated January 6, 1977, Harley notified Carr
that the Union had not previously known the names. In
that letter Harley stated that Carr’s offer to provide the
Union ® with a copy of employee statements at the time the
employee testified at the arbitration was not a sufficient
resolution of the dispute. The letter went on to say.

The union should have been provided this information
at such time as the parties met to discuss the matter
and my client’s position is not advanced in any way by
receiving these statements after the individual witness-
es testify. Please be advised that [ intend to raise these
objections in the appropriate form.

3. The Union’s efforts to secure the information and
statements from the employees and supervisors

On a number of occasions, union representatives spoke
to Roberts with regard to the suspension. Business Repre-
sentative Frakes spoke to Roberts about six times between
August 16, 1976, and the arbitration of February 15, 1977.
Roberts told Frakes that the Union should arbitrate the
suspension and that if the Union did not do so he would
bring charges against the Union.

Immediately after the grievance meeting of August 23,
1976, Frakes instructed Union Steward Dalton 10 interview
Vaccare, McDaniel, and others who might have informa-
tion, and to obtain written statements from them. Vaccare
and McDaniel gave Dalton their versions of the incidents
in question but refused to give a written statement. They
also refused to give Dalton a copy of the statements that
the Company had taken. Dalton also spoke to Jones. who
said that he did not want to get involved and would not
give a statement. Dalton had heard rumors that employee
Soltys and a machinist named Herb. as well as Mainte-
nance Foreman Roy Slabey. had given statements to the
Company. Dalten did not talk to Soltys or Herb hecause
they were not on the same shift as Dalton and he did not
know them. Dalton did not talk to Slabey because Slabey
Wwas 4 SUpervisor.

On January 4, 1977, the Union obtained from the com-
pany a definitive list of the names of people who gave
statements. That list did not contain addresses. By letter
dated January 7, 1977, Union Attorney Harley asked all
seven of the people who had given statements to contact
him so that he could discuss the matter with them. Those
letters were given to Industrial Relations Manager Turner,

6
It appears that even as of January 6. 1977, there was confusion as o
whether the stalemen(s were 1o he shown only o Harley or whether they
were to be shown also to the Union.

who delivered them to the people involved. Harley did not
receive a reply from any of those people.

4, The arbitration

The contract between the parties contained an arbitra-
tion clause that provided, “The arbitrator shall render a
decision upon the question presented only and shall not
have authority to change or modify any of the terms of this
agreement.” " The contract also provided that each party
would bear the expense of its own presentation and that
the charges of the arbitrator would be born equally by the
Company and the Union. There is no language in the con-
tract relating to the production of documents by a party in
grievance or arbitration proceedings.

The attorney for the Company and the attorney for the
Union executed an arbitration submission agreement un-
der which they agreed that the arbitrator was to determine
the following issues: ““(a) Was the suspension of Richard
Roberts on August 16, 1976, a violation of the Agreement?
(by If the answer to (a) 1s in the affirmative, what is the
appropriate remedy?” That agreement also provided that
the arbitrator was to have no authority to add to, subtract
from. change, or modify any provision of the agreement
and that the arbitrator was authorized only to interpret the
provisions of the agreement and apply them to the specific
facts of the specific grievance.

The arbitration hearing was held on February 15, 1977.
Six of the seven individuals who gave statements to the
company testifted at that hearing.B The statements of Vac-
care and McDaniel were placed in evidence, and therefore
the Union had an opportunity to see them. When the other
four witnesses testified, their statements were shown to
Union Attorney Harley, but on the Company’s insistence
those statements were not shown to Roberts or the Union.
All the statements were admitted in evidence in the trial of
the instant case.

On June 9, 1977, the arbitrator issued his award finding
that Roberts® suspension was not a violation of the agree-
ment. In his decision the arbitrator referred not only to the
August 12 and 13 incidents, but also to prior incidents in-
volving Roberts.

C. Analysis and Conclusions

As the United States Supreme Court held in N.L.R.B. v.
Acme Industrial Co., 385 U.S. 432, 435-436 (1967):

There can be no question of the general obligation
of an employer to provide information that is needed
by the bargaining representative for the proper perfor-
mance of its duties. N.L.R.B. v. Truitt Mfg. Co., 351
U.S. 149. Similarly, the duty to bargain unquestion-
ably extends beyond the period of contract negotia-
tions and applies to Jabor-management relations dur-
ing the term of an agreement.

Ihe contract states:
[Any emplosee who feels aggneved as the result of any disciplinary
avhon taken by the Company. or entertams any other grievance or
dispute concermng apphivation of this agreement. shall have recourse 10
the grievance procedure as set forth in this agreement.
“The six were Vaccare. Soltys, Jones, Petretti, McDaniel, and Slabey.
Naesslen did not testily
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In that case the high court sustained the Board's finding
that an employer violated Section 8(a)}5) of the Act by
failing to furnish a union with information relating 1o the
transfer of certain plant equipment. Grievances had been
filed under the contract relating to that transfer. The court
referred to a discovery type standard and held that the
Board had acted “‘upon the probability that the desired
information was relevant, and that it would be of use to the
union in carrying out its statutory duties and responsibili-
ties.” (385 U.S. at 437). The court also held (385 U.S. at
438):

Far from intruding upon the preserve of the arbitra-
tor, the Board’s action was in atd of the arbitral pro-
cess. Arbitration can function properly only if the
grievance procedures leading to it can sift out unmen-
torious claims. For if all claims originally nitiated as
grievances had to be processed through to arbitration.
the system would be woefully overburdened. Yet. that
is precisely what the respondent’s restrictive view
would require. It would force the union to take &
grievance all the way through to arbitration without
providing the opportunity to evaluate the merits of the
claim.

In Ohio Power Company, 216 NLRB 987. 991 (1975).
enfd. 531 F.2d 1381 (C.A. 6, 1976). the Board adopted an
Administrative Law Judge’s Decision that held:

Where the information sought covers the terms and
conditions of employment within the bargaining unit,
thus involving the core of the employer-emplovee rela-
tionship, the standard of relevance is very broad. and
no specific showing is normally required.

The same logic applies to a situation where information is
needed for a union to intelligently evaluate the merits of a
grievance.9

In the instant case the Company took statements from
five employees and two supervisors. all relating to alleged
improper conduct by Roberts. Roberts was given a 5-day
suspension, and a grievance was filed with regard to that
suspension. The Company contends that the suspension
was keyed solely to incidents that occurred on August |2
and 13, 1976. However, the Company’s investigation, the
statements taken, and the subsequent arbitration award all
dealt with prior conduct of Roberts in addition to the Au-
gust 12 and 13 incidents. In order to intelligently process
the grievance, the Union had to obtain information relat-
ing to the August 12 and 13 incidents and to the other
matters set forth in the statements.

I Acme, supra, the Supreme Court held (385 LS. at 436)

Sec. 8(a)5) proscribes failure to bargamn collecuvely in only the most
general terms, but section &(d) amphfies 1t by defining “to bargain
collectively™ as including “the mutual obligation of the employver and
the representative of the emplovees to meet at reasonable umes and
confer in good faith with respect to . . . any question arising {under an
agreement).”

'Ct. United Steetworkers v. Warrior & Gulf Co., 363 U8 574, 5K
“The grievance procedure is, in other words, a part of the continuous
collective bargaining process.’

The Union owed a duty of fair representation to all em-
plovees in the bargaining unit. Faca et al. v. Sipes. 386
U.S. [71(1967): Kaj Kling v. N.L.R.B.. 503 F.2d 1044 (C.A.
9. 1975). Miranda Fuel Company. Inc, 140 NLRB 181
(1962). enforcement denied 326 F.2d 172 (C.A. 2, [963).
That duty required the Union to use its best efforts to
properly evaluate Roberts™ grievance and to obiain all the
information it could in order to make a determination as 1o
whether to press the grievance to arbitration. As the Board
held in P.P.G. Industries. Incorporuted. 229 NLRB 713
(1977), a union breaches its duty of fair representation
when it arbitrarily ignores a meritorious grievance or pro-
cesses it in a perfunctory fashion. Under the circumstances
of this case. the information contained in the statements
was clearly relevant and would have been of use to the
Union 1n carrymg out its statutory duties and responsibili-
ties.

As is set forth in detail above, the Union sought to ob-
tain information directly from the individuals involved af-
ter the Company refused to furmish the statements. It had
only very limited success in that regard. Some of the indi-
viduals involved did not speak to the Union at all. none of
them gave written statements to the Union. and none of
them responded to the union attorney’s written reguest (o
speak to them. Under those circumstances the statements
in the Company’s possession were needed by the Union for
the Union to properly perform its duties.™

The Union repeatedly requested the statements from the
Company and clearly informed the Company that the state-
ments were needed for the Union to determine the merits of
the grievance. The union attorney told the company attorney
that the Union was prepared to evaluate the matter and
change its position about going to arbitraton. When the
Company suggested that the arbitrator decide whether the
statements should be produced, the Union’s attorney an-
swered that he thought such a procedure would be very costly
and that the Union should not have to go to arbitration in
order to get statements that it needed to determine whether

"' A the Board held in Kroger Company, 226 NLRB S12 813 51441970y
Absent specri] circumstinees, o umon’s nght to mformation s not
defeated merely because the union may acquire the needed informution
through an independent course of investigation ' The umon s under no
obhgation o unlize o burdensome procedure of obtaming desired in-
formaton where the emploser may have such information avalable in
4 more convement form. The umon is entitled to an accurate and au-
thontative statement of facts which oniyv the emplover s in 4 position
to make." Tt1s thus clear that where a request for relevant information
adequately mforms the emplover of the data needed. the employer
erther must supply such informanon or adequately set forth the reasons
why 1Cis unable to comply. !

Y American Beef Packers, Inc 193 NLRB LT 1120008971 CT Buitd
g Convtruction Emplovery Osociation of Lincoin. Nebravka, 185 N1TRB
31970y Robert 2. W eber und Richard Ko Weber d b a Weher | encer
& Phawvood Compani. 161 NERB 1034, 136 (1966).

"SCH Ares & Co, 108 NLRBOI6IS. 1620 21 (1954) Moreover.
assuming. argieendo, that the Umon unknowingly already possessed all
of the necessars mformanon. Respondent would at least be obhgated

to notify the t nion that it could furmsh no formation which the
Lmion did notalready possess
CE M A Mty Company, 170 NLRB 1079, 1097 (1968). J. 1

Cave Company «Rock Ifand. Mmoo, 118 NLRB S20 (1937), enfd. 253
PL2d 149 (O AT 1958y
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or not to go to arbitration."

None of the statements were shown to the Union before
the commencement of the arbitration proceeding. Two of
the statements were admitted in evidence during the arbi-
tration proceedings. and at that tme the Union could see
those statements. Four other witnesses were culled by the
Company and their statements shown to the attorney for
the Union, but the Union was not permitted to see them.
The seventh statement was not shown to either the umon
attorney or the Union unul all seven statements were
placed in evidence tn the instant case.

The Company contends that the issues raised by the
complaint are moot in that the parties agreed 1o the proce-
dure followed at the arbitration. As set forth above, there
was never a full meeting of the minds with regard to that
procedure. In addition. there 15 sull a sharp disagreement
between the parties with regard to whether the Company
had an obligation to show the Unon the statements prior
to the arbitration at a time when the Union could have
used them to assist 1t in its evaluation of the merits of the
grievance and 1n 1ts determination whether or not to pro-
ceed to arbitration. The issues in dispute are not moot.

The Company contends that it had no obligation to fur-
nish the statements because it had the night to protect the
confidentiality of the individuals who gave the statements.
However, the Company has not established that there was
sufficient likelihood of violence or other improper conduct
to relleve it of its obligation to furnish necessary informa-
tion.!

In Acme, supra, the Supreme Court held that the Board
has jurisdiction to enforce a union’s statutory right to in-
formation and that the Board need not await an
arbitrator’s determination of the relevancy of the requested
information before enforcing the Union’s right. The Board
has the authority to decide cases of this nature. However,
the Board can. as a policy matter. defer to an arbitral fo-
rum. A very serious question s presented as to whether
outstanding Board policv dictates such a deferral in the
instant case. Roberts” S-dav suspension was not in tself
subject to Board 11115&(1011 That matter was properly the
province of the arbitrator. The issue at bar relates solely o
an ancillary matter involving the processing of the S-day
suspension grievance. The parties have some 23 vears expe-
rience in the collective-bargaining process. They have a
procedure through arbitration to resolve the central ques-
tion of whether Roberts was properly suspended for the S
days. The statements in question are peripheral to that cen-
tral matter. A serious argument can be made that the
Board should not use 1ts limtted resources to involve itself
in cases of this nature. However. the parties are n sharp
disagreement as to what the Company’s obligations are un-
der the Act, and future problems may be avoided if clear
legal guidelines are established by a resolution of the issues
raised by the complaint.

In American Standard, Inc., 203 NLRB 1132 (1973). the

" While there was in exchange of correspondence mowhich there was
mention of the arbitrator deciding whether the statements should be pro-
duced. that issue was not submitted to the arhitrator

"1t is noted that the ¢ ampans did pive the Union a bt of the namies of
those who gave statements

[LABOR RELATIONS BOARD

Board held that certain information sought by a union was
either not relevant or not needed to enable the Union to
represent emplovees more effectively. However, in that
case the Board set forth the critena to be used in determin-
ing whether deferral to arbitration was proper. The Board
held (203 NLRB at 1132y

ICas now well settled that a collective-bargaining
representative is entitled to information which may be
relevant toits task as bargaining agent, and this 1s not
a matter of deferral to arbitranon where. as here, the
material 1s sought as a statutory, rather than a con-
tract, right.’ [t 1s clear in the case before us that there
18 no contract clause deahng specifically with the fur-
nishing of information necessary and relevant to the
processing of grievances or any other clause by which
the Union waives its statutory right to such informa-
non.” Under these circumstances we do not agree with
the Admmistrative Law Judge that this issue should be
deferred to the arbitration procedure under Collver.

i

g P ondhen Rodler Bearing Company, 138 NTRB 15, enld
325124 746 (C.A. 6, 1963).
Tome dadhsirnd

130 NTRB 1363, 1465 en-
Toes i revensed and remanded

S ey Connipatin,

torcement denred 35T E 24 25800 A

I LS 32 1900

In the instant case the information sought by the Union
was relevant 1o its tasks as bargaining agent, the Union was
seeking the material as a statutory rather than a contract
right. the applicable contract did not have a clause dealing
specifically with the furnishing of information necessary
and relevant to the processing of grievances, and there was
no contract clause by which the Union waived its statutory
right to such information. In addition. the contract in ques-
tion specifically provided that the arbitrator had authority
to render & decision only upon the question presented and
had no authority to change or modify any of the terms of
the contract. The arbitration stipulation provided that the
arbitrator had no authority 10 add to. subtract from,
change. or modify any provision of the contract and was
only authorized to interpret the provisions of the contract
and apply them to the specific facts of the specific griev-
ance. Under the teachings of American Standard, it would
appear that the instant case should not be deferred to arbi-
tration.”” However, the viability of the American Siandard
decision is put somewhat in doubt by the Board’s decision
in Rov Robinson, Inc.. d b a Rov Robinson Chevroler, 228
NLRB 828 (1977). In that case the complaint alleged that a
company violited Section 8(a)(5) and (1) of the Act by
closing its body shop and discharging three employees
without prior notice to or bargaining with a union. The
contract provided that the emplover should have the exclu-
sive right to discharge employees. There was a contract
provision entitled “Sub-Contracting,” but that provision
dealt only with employees working off hours. The contract
contained a grievance procedure culminating in arbitration
that was applicable 1o “Any complaint arising among the
employees in the shop over the interpretation of this Agree-

YSee also, B Sheatter Pen Company.a Dovision of Textron, Inc., 214
NERB OISO 23 24 (974 4 0 Stk Corporaon, 223 N1LRB 838, 843

CIOTor Cmred Carr Teanessee, @ Diviveon of TRW  Ine 202 N1 RB 724 730
ERI NI CRAY
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ment relative to hours, wages, overtime. working condi-
tions, discrimination, classifications, or other terms of this
Agreement (228 NLRB at 828).” There appeared to be no
contract provision dealing directly with the close of part of
the operation. A serious argument could be made that the
issue in question related solely to a statutory right and not
to a contract right. However, a majority of the Board held
that the case should be deferred to arbitration, saying (228
NLRB at 830):

As to the dissenters’ argument that there is no con-
tract provision which could even arguably give color
to Respondent’s conduct, we disagree. The Supreme
Court said in United Steelworkers of America v. War-
rior & Gulf Navigation Co., 363 U.S. 582-583, that an
order to arbitrate a particular grievance should not be
denied “unless it may be said with positive assurance
that the arbitration clause is not susceptible of an in-
terpretation that covers the asserted dispute. Doubts
should be resolved in favor of coverage.” We believe
that the dispute here falls within that standard and is
therefore properly referable to the parties’ arbitration
procedure.

While the matter is not free from doubt. | believe that
the American Standard rather than the Rov Robinson case is
controlling in the instant matter. American Standard dealt
with the specific issue of the duty to supply information. It
would appear anomalous to hold that a union is required
to go to arbitration in order to obtain a determination as to
whether it was entitled to the very information it needed to
evaluate whether a grievance should be processed to arbi-
tration. In addition, both the contract and the submission
in the instant case narrowly restricted the jurisdiction of
the arbitrator, and there appears to be no contract right to
the statements that an arbitrator would have authority to
vindicate. I therefore find that this case is not deferrable to
arbitration.

In sum, I find that the statements taken by the Company
from two supervisors ana five employees relating to mis-
conduct by Roberts were needed by the Union for it to
evaluate the merits of Roberts’ grievance and to assist it in
determining whether the grievance should go to arbitra-
tion, and that the Company violated Section 8(a)5) and (1)
of the Act by refusing to honor the Union's request for
those statements.

IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON
COMMERCE

The activities of the Company, set forth in section III,
above, occurring in connection with the operations of the
Company described in section I, above, have a close, inti-
mate, and substantial relation to trade, traffic, and com-
merce among the several States and tend to lead to labor
disputes burdening and obstructing commerce and the free
flow of commerce.

V. THE REMEDY

Having found that the Company has engaged in certain
unfair labor practices, I shall recommend that it be ordered
to cease and desist therefrom and to take certain affirma-
tive action designed to effectuate the policies of the Act.

All seven statements were placed in evidence in the hear-
ing of this case. The Union has full access to them." There
is, therefore, no need 10 order the Company to make those
particular seven statements available to the Union.

The General Counsel argues that the Company should
be ordered to bear the burden of the Union's share of the
arbitration expenses.

The Company’s breach of its obligation to bargain was
not such an egregious and flagrant flouting of the statute as
to warrant an extraordinary remedy or to require a broad
cease-and-desist order. Schuck Component Systems, Inc.,
230 NLRB 838 (1977).'* In addition, it is noted that in view
of Roberts” threat to sue the Union if the Union did not
arbitrate his grievance, it is quite possible that the Union
would have arbitrated even If it had timely obtained the
statements. The Company and the Union agreed in the
contract that each party would bear the expense of its own
presentation, and that the charges of the arbitrator would
be borne equally by the Company and the Union. Under
all of the circumstances, [ do not believe that an extraordi-
nary remedy or a deviation from the contract agreement
would be appropriate.

Concrusions oF Law

1. The Company is an employer engaged in commerce
within the meaning of Section 2(6) and (7) of the Act.
2. The Union is a labor organization within the meaning
of Section 2(5) of the Act.
3. The following unit is appropriate for the purposes of
collective bargaining:
All maintenance electricians. journeymen, appren-
tices, and working foremen, but excluding all other
employees, office clerical employees. professional em-
plovees. guards and supervisors as defined in the Act.

4. The Union s the exclusive bargaining representative
of the Company’s employees in the above-described unit.

5. The Company refused to bargain in violation of Sec-
tion 8(a)(5) and (1) of the Act by refusing. in the context of
a grievance procedure. to furnish the Union with copies of
written statements the Company had taken from five em-
ployees and two supervisors relating to conduct by employ-
ee Richard Roberts which led to a 5-day suspension.

6. The aforesaid unfair labor practices affect commerce
within the meaning of Section 2(6) and (7) of the Act.

[Recommended Order omitted from publication.]

10 also noted that the grievance to which those statements related has
heen fully resolved through arbitration
I also find that the defenses rased by the Company 1o the instant case
were debatable rather than frivolous. Cf Tudee Products, Inc . 194 NLRB
1234 (19720 enfd. as modified 02 F 24 349 (C. A D.CL 1974



