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Joint Industry Board of the Electrical Industry and
Pension Commiittee, Joint Industry Board of the
Electrical Industry, and Trustees of the Pension
Hospitalization and Benefit Plan of the Electrical
Industry, as named in Appendix A |of the Com-
plaint] and Local 277, International Brotherhood of
Teamsters, Chaufleurs, Warehousemen and Helpers
of America. Case 29-CA-4989

September 29, 1978
DECISION AND ORDER

By CHAIRMAN FANNING AND MEMBERS JENKINS
AND MURPHY

On June 9. 1977, Administrative Law Judge Max
Rosenberg issued the attached Decision in this pro-
ceeding. Thereafter. Respondent filed exceptions and
a supporting brief.!

Pursuant to the provisions of Section 3(b) of the
National Labor Refations Act, as amended. the Na-
tional Labor Relations Board has delegated its au-
thority in this proceeding to a three-member panel.

The Board has considered the record and the at-
tached Decision in light of the exceptions and briet
and has decided to affirm the rulings. findings, and
conclusions of the Administrative Law Judge and to
adopt his recommended Order only to the extent con-
sistent herewith.

In this proceeding, the Administrative Law Judge
found that Respondent had engaged in numerous vio-
lations of Section &(a) 1) of the Act: had discharged
its dentists and dental clerical employees and had
closed its dental clinic in violation of Section 8(a)(3):
and, based on its unfair labor practices, had refused

to bargain with the Charging Party in wviolation of

Section 8(a)5). Accordingly, the Administrative Law
Judge concluded that a bargaining order was war-
ranted. As a remedy for the violations. the Adminis-
trative Law Judge, inter alia, ordered Respondent to
reopen its dental clinic and reinstate those employees
who had been discharged. Respondent has excepted
to all the Administrative Law Judge’s adverse find-
ings. A majority of the panel, as noted on individual

! Respondent also filed two motions with the Board. General Counsel filed
an opposition to the second motion: Respondent filed an answer to that
opposition: General Counsel filed a response to the answer: and Respondent
filed a response to General Counsel’s last filed document. In the first moton,
Respondent requests the Board to investigate the authorship of the attached
Decision. This moton advances no reasonable basis for questioning the au-
thorship of that Decision, nor do we know of any. The motion 1s, therefore,
denied.

In its second motion, Respondent moves to reopen the hearing for the
taking of additional testimony with regard to the status of Dr. Paul Brunetio,
We deny the motion for two reasons. First, the information raised by Re-
spondent was available at the time of the hearing and could have been
presented then. Secondly, Dr. Warren's statements in his letter in support of
the motion are not inconsistent with his testimony.
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issues described below, finds merit in certain of those
exceptions.

I. THE ALLEGED VIOLATIONS OF SECTION 8(a)(])

Respondent has excepted to the Administrative
Law Judge's findings that Dr. Paul Brunetto, the
assistant to the director of the clinic, is a supervisor
within the meaning of the Act. and/or an agent of
Respondent, and there committed an 8(a)(1) violation
discussed at footnote 4, infra. Respondent argues that
Brunetto has no supervisory responsibility for the car-
ryving out of Respondent’s personnel policies, rather
his sole responsibilities concern the diagnosis and
care of patients’ ailments. All members of the panel
agree with Respondent. Contrary to the Administra-
tive Law Judge, the panel members find no evidence
that Brunetto resolved employee grievances, or that
he was in any way responsible tor personnel decisions
affecting the dentists. The panel members, therefore,
conclude that Brunetto was not a supervisor within
the meaning of the Act.

All panel members do agree. however, that the rec-
ord does support a finding that Brunetto was. in his
discussions with employees, an agent of Respondent.
Thus. he routinely acted as a conduit between admit-
ted supervisors and dentists. instructing the latter n
techniques and procedures approved by the former.
He also acted on Respondent’s behalt” in adjusting
patient complaints. Accordingly, all panel members
do adopt the Adminmistrative Law Judge’s finding that
Dr. Brunetto 1s an agent of Respondent? and violated
Section 8(a) 1) of the Act as described at footnote 4,
infra.

Respondent also excepts to the Administrative Law
Judge’s finding that Respondent, through Dr. Sidney
Krauss. the director of the dental clinic. and Joseph
D’Angelo, director of administration of the Pension
Committee. violated Section 8(a)(1) by accusing the
dentists of circulating rumors that the dental clinic
would be closing, of sabotaging the operations of the
clinic, and of performing inadequate work: and that
Respondent also violated Section 8(a)(1) by subject-
ing the dentists to closer supervision in order to dis-
courage support for the Union. The Decision refers to
two instances on March 31. 1976, in which Dr.
Krauss spoke to employees about circulating rumors
that the chinic would close. First, after Dr. Joseph
Vierno had suggested to a patient. “better go up and
make an appomntment fast because | understand
there’s rumors or talk about closing the clinic.,” Dr.
Krauss shouted at him, “Dr. Vierno, | want to speak
to you. . . . I'm not going to have you spreading ru-

2 See for this result Sumue! Liefer and Harn Ostreicher, a Copartnership,
d/bra River Manor Related Health Faciliy, 224 N1L.RB 227, 234 235 (1976).
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mors.” When Vierno protested that he had not done
so, Krauss retorted. “If you want to take your hat and
coat and leave -?" Immediately thereafter, Krauss
held a meeting of all dentists working that day and.
according to Vierno. told them:

This business about rumors of the clinic closing
would have to stop because 1if he received any
information about the clinic closing it would
come from upstairs. And then we would be told.
And it anvbody started any rumors after that
they would be treated summarily.

While Krauss threatened first Vierno. and then all
of the dentists, with termination or discipline for
spreading rumors of closure, all members of the panel
fail to see how these threats violated Section 8(a)(1).
since nothing in the record suggests that they were
directed at any protected or union activity. Nor does
the threat of discharge or discipline for spreading ru-
mors appear to be a pretext for an unlawful motive.
Dr. Vierno admittedly told a patient that there was a
rumor that the clinic would close. And the record in
uncontroverted that the patient he told was extremely
upset by his statement. Dr. Krauss' anger is, there-
fore, understandable, and all panel members con-
clude that his statements on this point did not violate
Section 8(a)1).

Similarly, the panel members do not agree with the
Administrative Law Judge that Krauss made state-
ments which violated Section 8(a)(l) at the meeting
immediately following his controntation with Vierno.

As before, Krauss merely warned the dentists that if

they spread rumors that the clinic was closing they
would be disciplined. The Act does not prohibit em-

ployers from threatening discipline for this kind of

behavior, unless the threat is a pretext for an underly-
ing purpose of discouraging union activity. Here. as
found above, the evidence does not support such an
interence. Accordingly, the panel members conclude
that Respondent did not violate Section 8(a)(1) by the
above statements.’

Next, Respondent has excepted to the Administra-
tive Law Judge’s finding that it, through Dr. Krauss
and D’Angelo. violated Section 8(a)(1) by supervising
the dentists more closely after 1t learned of their
union activities. Respondent asserts that Dr. Krauss
has always regularly reviewed the dentists’ work-
sheets and X-rays and that he continued to do so with
the same frequency after the filing of the representa-
tion petition. With respect to the close review of Dr.
Vierno’s work, Respondent asserts that Dr. Krauss

only began doing this after his regular review of

worksheets and X-rays led him to believe that Dr.

*Nor do the panel members find any evidence in the record to support a
conclusion that D’Angelo violated Sec. 8(aM 1} by threats with regard 10
spreading rumors about closing

Vierno had filled perfectly good teeth. The panel
members find ment in Respondent’s exception on this
point.

The record shows that Dr. Krauss had always
checked the denusts’” work records and X-rays and
that he continued to do so as a routine matter after
the filing of the petiton. The Admmstrative Law
Judge’s contrary finding stems from his musunder-
standing of Dr. Krauss' tesimony with regard to his
normal review of work during 1975. Dr. Krauss did
not testify, as found by the Admimstrative Law
Judge. that he had inspected “maybe a dozen™ work
records during 1975: he testified that. during 1975,
upon reviewing thetr records, he had discussed defi-
ciencies with specific dentists “mavbe a dozen™ times.
As the Admimstrative Law Judge found. it Dr.
Krauss found a significant deficiency with the den-
tist's work, he mentioned 1t to him. and in some 1n-
stances, to D"Angelo. This occurred with Drs. Falkin,
Katz, Manford. and Vierno. Thus. his activity after
the petition was filed. of reviewing the dentists” work
and discussing any problems. was consistent with his
prior practice. Accordingly. the panel members find
no violation of Section 8(a)( 1) based on Dr. Krauss’
or D’Angelo’s supervision and review of the dentists’
work performance ?

Third. the panel members do not agree with the
Administrative Law Judge that Dr. Krauss™ and
D’Angelo’s statements and concern about inadequate
work stemmed trom their opposition to the Union.
The panel members have already concluded that Re-
spondent did not check the work of its dentists more
closely because the Union came upon the scene. With
regard to the alleged inadequacy of certain dentists’
work, the panel members note that the General
Counsel has not shown that such madequacies did
not. in fact, exist. Further, there 1s no showing that
these complaints by Dr. Krauss and D’Angelo about
alleged inadequacies were union-related. In those dis-
cussions about alleged inadequacies in which the
Union was also raised as an issue. it was not Dr.
Krauss who raised that latter issue, and therefore the
panel members do not link his comments about the
Untion in those discussions to his complaints about
the dentists’ work. Krauss concluded. based on his
review of X-rays and work records, that one of the
dentists—-whom he knew to he a union supporter -
was filling teeth that had no cavities. He also testified.
and the Administrative Law Judge credited his testi-

4 Thus. although the panel members adopt the Administrative Law
Judge's finding (hat Respondent violated Sec. 8ax1) when 1ts agent Bru-
netto warned some of the dentists that Dr. Krauss was reviewing their work
more closely since the filing of the petition, the panel members also find that
Brunetto was, in fact. incorrect, The panel members find the 8(ax 1) violation
on the basis that, although the statement was untrue. the denusts could
reasonably have believed Brunetto. in his role as a relable, regular condunt
of information from Respondent.
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mony, that he showed the X-rays to Drs. Brunetto
and Goldberg. Although Goldberg testified as a wit-
ness for the General Counsel, neither he nor Brunetto
was called to rebut Krauss' testimony about the X-
rays. Nor did the Admunistrative Law Judge find it
inherently incredible. Accordingly, the pane! mem-
bers concluded that Dr. Krauss and D’Angelo had a
reasonable basis for being concerned about the ade-
quacy of the dentists’ work, and that Krauss’ state-
ments on that point did not violate Section 8(a)(1).

Finally, however, a majority of the panel (Chair-
man Fanning and Member Murphy), adopts the Ad-
ministrative Law Judge’s finding that Respondent did
violate Section 8(a)(1) of the Act when, on April 1,
D’Angelo spoke to the dentists of deliberate sabotage.
According to the written text of D’Angelo’s April 1
speech, put in evidence by Respondent. D’Angelo
stated:?

We are fully aware of the outside activities that
are currently being conducted by some of you.

We feel very strongly that any attempt to use our
members as a bargaining point is the most repre-
hensible conduct imaginable.

Any deliberate degeneration in the quality of
care provided to our members will be dealt with
summarily.

In finding a violation in this statement, the panel ma-
jority notes that D’Angelo not only suggested that
union supporters were deliberately mistreating pa-
tients to further their drive for unionization, he also
coupled this suggestion with the threat of discipline
for doing so. At no time while making the threat to
the employees did D’Angelo provide any facts in sup-
port of its claim of deliberate mistreatment. Under
these circumstances, the panel majority finds that
D’Angelo’s threat tended to convey the message to
the employees that if they continued their union ac-
tivity and erred in their work they would be disci-
plined, as Respondent would presume without any
basis in fact that any such error was deliberately
made in order to further unionization. As this state-
ment would clearly have a chilling effect on the exer-
cise of Section 7 rights, the panel majonty finds that
D’Angelo’s statement violated Section 8(a)(1).6

3 The written lext is used, since it is undisputed that D’Angelo read his
statement at the meeting. While the Administrative Law Judge’s reliance on
Dr. Nesse’s testimony was thus misplaced, it does not affect the panel major-
ity’s ultimate agreement with his finding.

6 Contrary to the panel majority, Member Jenkins does not find an 8(a)(1)
violation in D’Angelo’s comments that Respondent was strongly against any
“attempt to use our members as a bargaining point” and “‘any deliberate
degeneration in the quality of care” would be dealt with summarily. In this
regard, Member Jenkins notes that Krauss had already legitimately con-
cluded that some union supporters might have performed work improperly;
he also knew that another had improperly spread rumors to the patients that
the clinic might close, in what Krauss apparently and reasonably regarded as
an effort o manipulate the patients against management. Thus, in Member

Similarly, a panel majority (Chairman Fanning
and Member Murphy) finds that Dr. Krauss, in the
course of a disciplinary interview of Dr. Jules Man-
ford, at which Drs. Goldberg and Calem were pre-
sent, interrogated and threatened the employees with
respect to their union activity. Thus, he asked Calem,
a good friend of his, “Why didn’t you tell me about
the union drive?” And, when Goldberg told him that
the employees were personally fond of him, and that
the union organizing was not directed at him, he re-
plied:

Look, don’t give me that . . . from the minute |
got that telegram, | knew you gentlemen had ab-
solutely no confidence in me. . . . Since I've been
the one to go pushing for your increases in salary
every vear, and the first time . . . there’s nothing
doing in the way of an increase, you go ahead.
.. . Because there’s going to be a certification
election here, and if you gentlemen certify any
organization to represent you, it means you're off
my back, I don’t have to have a damn thing to
do with your welfare and with you.

Upon considering these remarks, the panel majority
finds 1t quite clear that Krauss did not simply make a
neutral statement concerning the impact of unioniza-
tion on his role as director of the clinic. Rather,
Krauss believed that the union drive was personally
directed at him, reminded the employees of his previ-
ous efforts in securing their annual raises. and made it
clear that if the Union were certified he would not
have to have anything to do with them. When viewed
in this context, the panel majority concludes that such
remarks conveyed the possibility that as a conse-
quence of unionization employer-employee relations
would suffer, as Krauss was prepared to retaliate
against the employees by withdrawing his good will
and by viewing them less favorably in the future’
Accordingly, this threat® and the above interroga-
tions® violated Section 8(a)(1).!°

Jenkins’ view, Respondent was entitled, without statutory restriction, to ex-
press its views about its opposition to the Union, and this is all its first
statement did. Respondent’s second remark, according to Member Jenkins,
regarding the deliberate degeneration in the quality of care, simply demon-
strates Respondent’s concern for its patients’ health and is plainly justified
by the derelictions of the union supporters noted above. Thus, in contrast to
the panel majority, Member Jenkins would find nothing in the statement to
infer that “Respondent would presume without any basis in fact that any
such error was deliberately made in order to further unionization.”

7 See, e.g., Super Thrift Markets, Inc., t/a Enola Super Thrift, 233 NLRB
409 (1977).

¢ Although the complaint alleged that Dr. Krauss’ conduct in this incident
violated Sec. B(a)(1) because he accused an employee of sabotage because of
his union activity, we are not precluded from finding a violation here under
an alternative theory. As we said in C & E Stores, Inc., C & E Supervalue
Division, 221 NLRB 1321, fn. 3 (1976):

It is well established that where, as here, the facts underlying the viola-
tion are fully developed at the hearing, an unfair labor practice finding
can be based on the issues litigated as well as those specifically alieged
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II. THE VIOLATIONS OF SECTION 8(a)(3) AND (5)

Respondent has also excepted to the Administra-
tive Law Judge’s finding that it violated Section
8(a)(3) by closing its dental clinic and subsequently
discharging the dentists and dental clericals. For rea-
sons set forth below, a majority of the panel (Mem-
bers Jenkins and Murphy) finds ment in Respon-
dent’s exceptions, since there is insufficient evidence
to support this allegation of the complaint.

It is undisputed that Respondent faced economic
problems at the time it decided to close the clinic on
Apnl 29, 1976. Nevertheless, the Administrative Law
Judge found, and our dissenting colleague agrees.
that Respondent closed the clinic because of union
activity which otherwise would have resulted in a rep-
resentation election at the clinic on May 21. While it
is rarely possible to obtain direct evidence of em-
ployer discrimination,'" circumstantial evidence must
produce more than a mere suspicion.'* The evidence
relied on by our dissenting colleague does not meet
this requirement.

The record reveals that Respondent was operating
under a substantial deficit in its welfare account fund,

which resulted in the necessity to delay payment of

certain outstanding obligations. The 1975 deficit was
$2.400,000. and at the end of the first half of the fiscal
year 1976 the deficit was approximately $4,800,000.
Further. 1t i1s undisputed that the Pension Committee
which administers the fund met in February—prior
to the Union’s demand for recognition in March—
and agreed that costs would have to be reduced. The

in the complaint. See, e.g.. Phillips Industries, Incorporated. 172 NLRB
2119, fn. 2 (1968).

* Member Jenkins agrees with the finding of unlawful interrogation here
but does not find that the balance of Krauss' remarks were in violation of the
Act. In this latter regard, Member Jenkins notes that all Krauss said was that
the Union would have responsibility for securing pay raises in the future,
and Krauss need not exercise such responsibility. In Member Jenkins' view,
this statement hardly indicates Krauss was prepared to “retaliate against”
employees by undermining their future welfare.

10 n addition to the above violations, the entire panel has adopted, for the
reasons stated in his attached Decision, the Administrative Law Judge’s find-
ings that Respondent violaled Sec. 8(a}X1) when Krauss interrogated three
dentists as to whether they had any previous knowledge of the union peti-
tion; when Krauss told Dr. Corliss that negotiations with the Teamsters
would get nowhere, and that it might have been better 10 pick an AFL-CIO
affiliate; and when Brunetto told some of the dentists on two different occa-
sions that, because of the petiion, Krauss was scrutinizing their work more
closely.

A panel majority (Chairman Fanning and Member Murphy) also agrees
with the Administrative Law Judge’s finding that Respondent violated Sec.
8(a) 1) when, on the day following the permanent closure of the dental clinic,
Krauss told Dr. Eiges, “You fellows joined the Teamsters . . . now you go get
jobs as truckdnvers.” In reaching this conclusion, the panel majority finds
that this statement itself, regardless of whether 1t truly reflected Respondent's
motive in closing the clinic, would lead an employee to believe that he lost
his job because of his union activity and would. as a result, deter an em-
ployee from the future exercise of his Sec. 7 rights. Member Jenkins would
not find a violation in this statement.

WKBM Electronics, Inc.. t/a Carsounds, 218 NLRB 1352, 1358 (1975).

12 Bogart Industries, Inc., 196 NLRB 189, 192 (1972). See also Production
Molded Plastics, Inc., and Detroit Plastic Molding Co., 227 NLRB 776 (1977).

committee discussed alternatives such as “the reduc-
tion of all benefits™ or the “elimination™ of certain
others. Thus, it 1s clear that Respondent taced serious
economic problems and had acknowledged that re-
ductions in costs had to be made. prior to learning
about the advent of the Union.

The Pension Committee met again on April 28, a
week after the 1ssuance of the Regional Director’s de-
cision directing an election on May 21. It was again
agreed that some action had to be taken with respect
to the mounting deficit. Respondent’s officers. Joseph
and Armand D'Angelo, were authorized to take any
action necessary. On the following day. the [)’An-
gelos decided to close the dental clinic, effective the
next day. Letters were sent to patients that the clinic
was closed “until further notice.” At the ume of the
hearing, the dental equipment was still in place and
one dentist was caring for patients in the chnic,

In our view, these facts do not require the conclu-
sion that Respondent’s decision to close was a re-
sponse to the union campaign. It s true that the
D'Angelos did not consult with the Pension Commut-
tee before making the decision. However. this 18 ex-
plained by the fact that they were authonzed by the
Committee to take any action necessary. The Com-
mittee apparently wanted to take action, had not de-
termined what course would be best. and decided to
delegate authority 1in the matter 1o the D'Angelos,

Our dissenting colleague concludes that no ade-
quate explanations were given for the decision to
eliminate the dental clinic rather than a different
benefit: for the necessity to close the clinic so abrupt-
ly, without even 24 hours’ notice: and for the absence
of other similarly dramatic actions to reduce costs.
This course of action does raise suspicions regarding
Respondent’s motivation, particularly in hght of its
antiunion campaign, which resulted in a number of
unfair labor practices. Nevertheless, as acknowledged
by our dissenting colleague, 1t was established that
the closing of the clinic would result in a projected
savings of 20 percent of the welfare account fund def:-
cit. Thus, there was a substantial economic basis for
Respondent’s choice to close the dental clinic. This,
coupled with the fact that Respondent had consid-
ered elimination of other benefits prior to the advent
of the Union, weighs heavily against the “suspicions”
relied on by the dissent. And in the absence of any
other evidence.'? the pane! majority does not think

1 The dissent notes that Respondent’s letter to the dental patients stated
that the clinic was closed “'until further notice.” It further notes that Respon-
dent left the dental equipment in place and that one dentist continued to
treat patients in the clime. These facts, according to the dissent. indicate that
Respondent did not intend to permanently close the climic, but rather to
close it only until the movement for unsonization had been etffectively chilled.
We do not think that this conclusion tollows. The phrase “unul turther
notice” was probably more a matter of torm than content. In addition, there
is nothing to indicate that 1t would have been more reasonable for Respon-

(Conttmeedy
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that mere suspicions warrant a finding that Respon-
dent’s defense of economic necessity is pretextual.
Accordingly. the majority would find that there 1s n-
sufficient evidence to support a finding that Respon-
dent violated Section 8(a)3) and (1) of the Act by
closing the dental clinic and would dismiss this alle-
gation of the complaint.

Since a majority of the panel noted above would
not find a violation in the closing of this chnic, the

same majority does not believe that the violations of

Section 8(a)(1) of the Act which were committed here
are of such a nature or so extensive as to require a
finding that a bargaining order is warranted as a re-
medial measure. In this regard, the violations did not
include threats 10 close the clinic or to lay off or dis-
charge employees. In the absence of such threats,

which the Board has held to be proscribed conduct of

the most egregious sort,! no basis exists for finding a
violation of Section 8(a)(5) of the Act.

ORDER

Pursuant to Section 10(¢) of the National Labor
Relations Act, as amended, the National Labor Rela-
tions Board hereby orders that the Respondent. Joint
Industry Board of the Electrical Industry and Pension
Committee. Joint Industry Board of the Electrical In-
dustry, and Trustees of the Pension Hospitalization
and Benefit Plan of the Electrical Industry. as named
in Appendix A [of the Complaint], Flushing, New
York, its officers, agents. successors, and assigns,
shall:

1. Cease and desist from:

(a) Coercively interrogating employees concerning
their union activities and sympathies.

(by Warning employees that their work records
would be more closely monitored because they joined

and assisted Local 277, International Brotherhood of

Teamsters, Chauffeurs, Warehousemen and Helpers
of America. or any labor organization.

{¢) Telling employees that their loss of employ-
ment was attributable to their union activities.

(d) Accusing employees of sabotaging the opera-
tion of the clinic in an attempt to dissuade them from
giving aid and support to the Union.

(e) Threatening employees that selection of the
Union as their bargaining representative would ad-
versely affect employer-employee relations.

(f) Encouraging the employees to forsake the
Union and embrace a labor organization affiliated
with the AFL-CIO in order to obtain greater employ-
ment rewards.

dent to have removed the equipment immediately, or that the minimal treat-
ment of patients was anything more than a completion of some unfinished
business connected with the closing of the clinic.

4 General Stencils, Inc., 195 NLRB 1109, 1110 (1972).

(g) In any like or related manner interfering with,
restraining, or coercing employees in the exercise of
their rights guaranteed in Section 7 of the National
Labor Relations Act. as amended.

2. Take the following affirmative action, which 1s
necessary to effectuate the policies of the Act:

(a) Post at its clinics on the second floor of its
building in Flushing, Queens. and forthwith mail to
all affected employees, copies of the attached notice
marked “Appendix.”'s Copies of said notice. on forms
provided by the Regional Director for Region 29, af-
ter being duly signed by Respondent’s authorized rep-
resentative, shall be posted by it immediately upon
receipt thereof, and be maintained by it for 60 con-
secutive days thereafter, in conspicuous places, in-
cluding all places where notices to employees are cus-
tomarily posted. Reasonable steps shall be taken by
Respondent to insure that said notices are not altered,
defaced. or covered by any other material.

{(b) Notify the Regiona! Director for Region 29. in
writing, within 20 days from the date of this Order,
what steps have been taken to comply herewith.

CHAIRMAN FANNING. dissenting in part:

As | agree with the finding of the Administrative
Law Judge that Respondent’s closing of the dental
clinic. and its consequent discharge of the dentists
and dental clericals, violated Section 8(a)}3) of the
Act. I dissent from my majonty colleagues” failure to
affirm this finding of the Administrative Law Judge.'®

Respondent asserts, and the record shows, that in
1975 the weltare account fund had a $2.4 million defi-
cit. And. at the end of the first halt of fiscal 1976, the
tund projected that 1ts 1976 deficit would be approxi-
mately $4.8 million. Moreover, for the first time, in
the early part of 1976, the fund was experiencing cash
flow problems. such that it was having to delay pay-
ment of certain outstanding obligations. Respondent
also asserts that the closing of the clinic was to result
in a projected savings of 20 percent of the fund’s defi-
cit. For these reasons, the majority concludes that Re-
spondent’s closing of the dental clinic was solely for
the purpose of reducing its financial burden.

In addition to the proffered economic reasons for
the closing, however. there is substantial evidence
that Respondent closed the clinic on April 29, 1976,
because of union activity at the climc which was to
culminate in an election on May 21. 1976. Thus, the
record shows that Respondent did not consider clos-
ing the clinic until after it learned of the union cam-

* In the event that this Order 1s enforced by a judgment of a United States
Court of Appeals. the words in the notice reading “Posted by Order of the
National Labor Relations Board™ shall read Puosted Pursuant to a Judgment
of the United States Court of Appeals Enforcing an Order of the National
Labor Relations Board.”

'® As s reflected in the majority opinion, 1 would atfirm most of the Ad-
ministrative Law Judge’s 8(a)(1} findings, and it is in the context of these
findings that I weigh here the 8(a)3) allegation.
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paign. although D’Angelo was aware of the fund’s
deficit as early as October 1975, when the Pension
Committee met and reviewed an interim financial re-
port which showed a large deficit for 1975, Then, in
February 1976, at its bimonthly meeting. the Pension
Committee considered a final report for 1975 which
showed a large deficit for 1975, and an interim report
for 1976 which, based on the first 4 months of the
fiscal year, suggested an even greater deficit tor 1976.
At the meeting. the committee members agreed that
costs would have to be reduced. and they discussed
abstractly whether it would be better to reduce bene-
fits overall, or eliminate certain benefits. D"Angelo
and his assistant, John Calascibetta. were requested
to explore various means of saving money. The dis-
cussion was extremely general. and no plan was ap-
proved. The closing of the clinic was not discussed at
any time at the meeting."” Approximately a month
later. on March 16. 1976, Respondent received a tele-
gram from the Charging Party demanding recogni-
tion, and on March 17, the Charging Party filed a
representation petition.

From then until the next Pension Committee meet-
ing on April 28. 1976, D’Angelo and the committee
took no further steps to cut costs, Indeed. their plan-
ning was limited to an April 23 memo from Calasci-
betta to D'Angelo proposing that the welfare fund
pay hospitals directly, rather than giving the money
to the membership.'”® Throughout April, however, Dr.
Krauss and D'Angelo were actively involved in dis-
couraging unionization through the above-described
statements, which have been found to have violated
Section 8(a)1). Then. on April 21, the Regional Di-
rector issued a decision directing an election on May
21

On April 28. the Pension Committee held its regu-
lar meeting at which it received an interim report on
the fund’s balance for the first two quarters of fiscal
1976. All agreed that some action should be taken to
reduce costs, and they then authorized D’Angelo and
his father, Armand D’Angelo, the chairman of the
Joint Industry Board. to take any action necessary.
No one mentioned closing the dental clinic. nor were
suggestions, other than the change in the payment of
benefits, considered. On the following day, the D'An-
gelos met in a New York hotel following a charity
luncheon which they both attended. According to
Joseph D’Angelo, after discussing various other ways
to save money. the two men decided to close the den-
tal chnic effective the following day. The decision was
made without any prior consultation with the other

" In contrast to the general discussion at this meeting, at another meeting
that month the members of the vacation committee  which included [ An-
gelo-- voted to reduce the vacation benefits by approximatelyv R percent, thus
saving money in a related fund

'8 Calascibetta had begun studying this idea in March,

committee members, and without having devised a
plan to deal with those patients who were in the midst
of treatment. No explanation was given for the deci-
sion to close without even 24 hours’ notice. D’Angelo
and his tather knew, however, about the Charging
Party's organizing campaign. and about the election
scheduled for May 21. Thus, the evidence suggests
that the decision to close the clinic was precipitous, as
it related to economic objectives, but that it was con-
sistent with Respondent’s purpose to avoid unioniza-
ton."

In professing the legality of closing the clinic. Re-
spondent does not adequately explain why 1t singled
out the dental clinic for this precipitous action, or. 1f
its financial crisis was so immediate, why it did not
take any other similarly dramatic action to cut its
costs immediately.® In fact, the evidence suggests
that Respondent did not intend to close the clinic per-
manently. Thus. in a letter to the patents, Respon-
dent said that the chinic was closed “until turther no-
tice.” and. as of the date ot the hearing. the dental
equipment was still in the building and Dr. Krauss
was caring for patients there. But. according to DAn-
gelo, the fund’s finanaal problems were of indefinite
duration. If the chnic had been closed because of eco-
nomic necessity, it 1s extremely unhkely that Respon-
dent could have had such public hope for its reopen-
ing. Thus, the evidence suggests that Respondent
intended to close only until 1t had successtully chilled
the movement for unionization.

Despite the foregoing. my colleagues are unable to
find the record evidence sufhcient to show that the
chinic was closed because of union activity. In their
opinion, since there is evidence that closing the clinic
saved money, that. by itself. rebuts all the other evi-
dence of unlawful purpose. The majority, however,
simply fails to recognize the logical inferences from
the great quantity of circumstantial evidence. The
suddenness of the closing, the manner in which it was
done. and the complete elimination of the dental care
program itself were inconsistent with Respondent’s
prior financial deliberations and with its overall goal

" [t should also be noted that. throughout the time in question, the Pen-
sion Committee was able to pay its obligations with money from the welfare
account, since, as of September 30, 1975 §16.6 milhion remained in the
account. Thus, there was no immediate danger of bankruptey or of funds not
being available to meet current obligations.

 Respondent claims that the Administrative Law Judge should have con-
sidered the testimony at the 10() hearing 1n August 1976 (approximately a
month after the hearing in this proceeding) that Respondent had agreed had
agreed with five hospitals to pay them directly. thus reducing the medical
costs at each hospital by 20 percent. While [ fail to see why this testimony
was not adduced at the hearing on the charges. even accepting it at face
value does not affect the disposition of this case. The fact remains that Re-
spondent - unul it learned of the umon activity at the dental chinie - pro-
ceeded with deliberate speed to reduce costs generally without adversely
affecting the benefits it provided. Following knowledge of the uron activity,
1t then closed the clinic. But although the financial crisis apparently contin-
ued, it took no other drastic steps to reduce costs.
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of reducing costs without substantially reducing bene-
fits. The closing was, however, entirely consistent
with Respondent’s purpose to discourage union ac-
tivity and to rid itself of those who sought representa-
tion. Any resultant savings were entirely secondary to
this purpose.

Accordingly. I would find that the dental clinic was
closed in order to chill unionism, and that it could
reasonably have had that effect on Respondent’s re-
maining employees who worked at the medical clinic
across the hall. I would therefore affirm the Adminis-
trative Law Judge’s finding that Respondent violated
Section 8(a)(3) of the Act.

And, in finding this 8(a)(3) violation in addition to
the already noted unfair labor practices committed
during the organization drive, I would also agree with
the Administrative Law Judge’s conclusion that Re-
spondent’s refusal to bargain with the Union violated
Section 8(a)(5) of the Act.

APPENDIX

Nortice To EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

WE WILL NOT coercively interrogate our em-
ployees concerning their union activities and
sympathies.

WE WILL NOT warn our employees that their
work records will be more closely monitored be-
cause they joined and assisted Local 277, Inter-
national Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of America, or any
labor organization.

WE wiLL NOT tell employees that their loss of
employment was attributable to their union ac-
tivity.

WE WILL NOT accuse our employees of sabo-
taging the operation of the clinic in an attempt to
dissuade them from giving aid and support to the
above-named Union.

WE wiILL NOT threaten employees that selec-
tion of the Union as their bargaining representa-
tive would adversely affect employer-employee
relations.

WE WILL NOT encourage our employees to
abandon the Union and embrace a labor organi-
zation affiliated with the AFL-CIO in order to
obtain greater employment rewards.

WE WILL NOT in any like or related manner
interfere with, restrain, or coerce our employees
in the exercise of their rights guaranteed in Sec-

tion 7 of the National Labor Relations Act, as
amended.

JOINT INDUSTRY BOARD OF THE ELECTRICAL
INDUSTRY AND PENSION COMMITTEE, JOINT
INDUSTRY BOARD OF THE ELECTRICAL IN-
DUSTRY, AND TRUSTEES OF THE PENSION
HOSPITALIZATION AND BENEFITS PLAN OF
THE ELECTRICAL INDUSTRY, AS NAMED IN
APPENDIX A

DECISION

Max ROSENBERG, Administrative Law Judge: With all
parties represented, this case was heard before me in Brook-
lyn, New York, between July 19 and 23, 1976, on an
amended complaint filed by the General Counsel of the
National Labor Relations Board and an amended answer
filed in opposition thereto by the Joint Industry Board of
the Electrical Industry and Pension Committee, Joint In-
dustry Board of the Electrical Industry, and the Trustees of
the Pension Hospitalization and Benefit Plan of the Electri-
cal Industry, as named in Appendix A, herein called the
Respondent.! At issue is whether Respondent violated Sec-
tion 8(a)(1). (3), and (5) of the National Labor Relations
Act, as amended, by certain conduct to be detailed herein-
after. Briefs have been received from the General Counsel
and the Respondent, which have been duly considered.

Upon the entire record made in these proceedings, in-
cluding my observation of the demeanor of the witnesses as
they testified on the stand, 1 hereby make the following:

FINDINGS OF FACT AND CONCLUSIONS
I. THE BUSINESS OF THE EMPLOYER

It is undisputed, and 1 find, that the Joint Industry
Board, herein called the Joint Board, is a tax-exempt associ-
ation doing business in the State of New York, with its
principal office and place of business located at 158-11 Jew-
el Avenue, County of Queens, city and State of New York,
where it is, and has been at all times material herein, inter
afia, continuously engaged in maintaining and administer-
ing trust funds established pursuant to collective-bargaining
agreements and declarations and agreements of trust by
and between Local No. 3, International Brotherhood of
Electrical Workers, AFL-CIO, herein called Local 3, and
various employers and employer associations engaged in
commerce and in industries affecting commerce, including
Broadway Maintenance Corp. and Fluorescent Mainte-
nance Association, for the purpose of providing, inter alia,
dental, medical, hospitalization. pension, and other related
benefits for the employees covered by said collective-bar-
gaining agreements and declarations and agreements of
trust.

It is further undenied, and [ find. that to effectuate the
admuinistration of the various employee benefits described
above, the Joint Board has established the Pension Com-

! The complaint, which issued on June 7, 1976, 1s based upon a charge
filed on May 5, 1976, and served on May 6, 1976, and an amended charge
filed on May 27, 1976, and served on May 28, 1976.
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mittee of the Joint Industry Board of the Electrical Indus-
try, herein called the Pension Committee. At all material
times. the individuals named in Appendix A of the com-
plaint and made a part thereof have been Trustees of the
Pension Committee. The Joint Board and the Pension Com-
mittee and its Trustees, herein collectively called the Re-
spondent, are. and at all material times have been. affiliated
enterprises with common officers. directors, and trustees
and constitute an integrated enterprise: and the said direc-
tors and trustees formulate and administer a common labor
policy affecting the employees of Respondent.

During the annual period material herein. Respondent,
in the course and conduct of its business operations. re-
ceived payments in excess of $50.000 from employers and
employer associations engaged in commerce. including. in-
ter alia, Broadway Maintenance Corp. and Fluorescent
Maintenance Association.

During the same period, Respondent, in the course and
conduct of its medical and dental clinics and other business,
purchased and caused to be transported and delivered to its
place of business dental and medical equipment and sup-

plies and other goods and materials valued in excess of
$50,000, of which goods and matenals valued in excess of

$50.000 were transported and delivered to its place of busi-
ness in interstate commerce indirectly from States of the
United States other than the State of New York.

Respondent contends that the Board's junisdiction should
not be exercised on the ground that, unlike most other non-
profit organizations. it has no control over its income. In
this connection, it asserts that Respondent neither charges
fees to patients nor bills any employer or union; instead, the
amount of money contributed to it 1s set at the bargaining
table by distinct entities and. if income is insufficient, it has
no remedy.

The record demonstrates, and 1 find. that on March 17
Local 277, International Brotherhood of Teamsters, Chauf-
feurs, Warehousemen and Helpers of America, herein
called the Union, filed a petition with the Board in Case 29-
R(C-3343, seeking an election in a unit of all dentists em-
ployed by Respondent as its Flushing, New York, dental
clinic. excluding all other employees. guards. and supervi-
sors as defined in the Act. At the hearing on the issues
raised by the petition. Respondent’s counsel briefly noted
an appearance for the record and then departed without
proffering any reasons for its contention herein that the
Board lacked jurisdiction over Respondent and without
submitting any evidence in support thereof. On Aprnl 21,
the Regional Director for Region 29 issued a Decision and
Direction of Election, ordering an election to be conducted
on May 21. Meanwhile, Respondent filed with the Board a
request for review of the Regional Director’s action in hold-
ing the election, which request was denied by that tribunal
on May 13 in reliance upon its decision in Tropicana Prod-
ucts, Inc.’ In my opinion, the recorded facts establish that

2 All dates herein fall in 1976, unless otherwise indicated.

122 NLRB 121 (1958). The election was conducted as scheduled on May
21. The 1ally of ballots showed that, of the approximately 31 eligible dentists
whao voted, 29 had their baliots challenged by Respondent and impounded
by the Regional Director. Thereafter. Respondent filed objections to the
election. Before an investigation of the objections could be undertaken, the
Union sought and received permission from the Regional Director to with-
draw its petition, and an order to this effect issued on July 2.

the dental clinic is an integral segment of Respondent’s
benefits program and that the operation is essentially like
that of a nonprofit hospital, over which the Board has as-
sumed jurisdiction under the 1974 amendments to Section
2(2) of the Act.* Moreover, under the teachings of Tropi-
cana Producis, Inc., 1 conclude that the assumption of juris-
diction over Respondent in this proceeding 1s warranted.*

Accordingly. I find and conclude that Respondent 1s an
employer engaged 1n commerce within the meaning of Sec-
tton 2(6) and (7) of the Act.

II. THE LABOR ORGANIZATION INVOLVED

The complaint alleges. the answer admits. and [ find that
the Union 1s a labor organization within the meaning of
Section 2(5) of the Act.

HI. THE ALLEGED UNFAIR LABOR PRACTICES

The complaint alleges that Respondent, by and through
its agents and supervisors. violated Section 8(a)(1) of the
Act by the following misconduct: (a) on or about various
dates in March and April, Dr. Sidney Krauss, the director
of Respondent’s dental clinic, interrogated its employees
concerning their membership in and activities on behalf of
the Union: (b) on or about March 31, and on various dates
during the months of March and April. Director Krauss
and Dr. Paul Brunetto, the assistant to the director of Re-
spondent’s dental clinic, warned and directed 1ts emplovees
to refrain from becoming or remaining members of the
Union and to refrain from giving any assistance or support
to 1t; {c) on or about March 24 and April 1, 5, 22, 23, and
26. Director Krauss and Joseph D'Angelo. Respondent's
director of health services, harassed its employees by accus-
ing them of starting rumors, engaging in sabotage. and per-
forming inadequate work. and by subjecting them to strict-
er and closer supervision than they theretofore had
undergone: (d) on various dates in March and April, and
on May 5, Director Krauss informed its employees that the
selection of the Union would be useless. and that the Union
would be unable to obtain any benefits for them 1if they
selected that labor organization as their collective-bargain-
ing representative: and (e} on or about May 5, Director
Krauss stated to its employees that should they decline to
vote for the Union in the forthcoming election Respondent
would reopen its dental clinic, which it had closed on April
30, and that the employees would fare better by the selec-
tion of a labor organization affiliated with the AFL-CIO.

The complaint further charges that Respondent violated
Section 8(a)}(3) of the statute by ceasing operations at its
dental clinic on April 30 and discharging all dentists on that

‘E.g., St. Catherine’s Hospital of Dominican Sisters of Kenosha, Wisconsin,
Inc., 217 NLRB 787 (1975).

¢ At the hearing, Respondent denied the appropriateness of a unit of den-
tists solely on the ground that its operations did not fall within the Board's
jurisdictional ambit. Having found that Respondent is an employer engaged
in commerce within the meaning of Sec. 2(6) and (7} of the Act, I find and
conclude that all dentsts employed by Respondent at its Flushing, New
York, dental clinic, excluding all other employees. guards. and supervisors as
defined in the Act, constitute a unit appropnate for the purposes of collective
bargaining within the meaning of Sec. %(bh) of the Act. See The Permanente
Medical Group, 187 NLRB 1033 (1971).
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date. any by discharging other clerical personnel in the den-
tal clinic sometime in May, because the dentists joined or
assisted the Union or otherwise engaged in concerted ac-
tivity for the purpose of collective bargaining and mutual
aid and protection. Finally. the complaint avers that Re-
spondent violated Section 8(a)(5) of the Act when, on
March 15, and at all times thereafler, it refused the Union’s
demand for exclusive representation of all dentists in the
requested unit. For its part, Respondent denies the commis-
sion of any labor practices proscribed by the Act.

Before turning to a consideration of the alleged violations
of Section 8(a) 1) of the statute, a threshold issue is pre-

sented concerning the supervisory and/or agency status of

Director Sidney Krauss, Assistant to the Director Paul Bru-
netto, and Director of Health Services Joseph D’Angelo. In
its answer to the pleadings. Respondent admitted that
Krauss and D'Angelo were supervisors under Section 2(11)
but denied that they were agents of Respondent when they
engaged in the alleged misconduct attributed to them in the
complaint. Respondent further denied that Assistant to the
Director Paul Brunetto was either a statutory supervisor or
an agent of Respondent.

It is undisputed, and [ find, that for approximately 6
years prior to this proceeding, Joseph D'Angelo held the
position of Director of Administration for the Pension
Committee, with offices located on the fourth floor of the
Flushing, Queens, building which, as indicated marginally
below, also houses the officials of Local 3. In this capacity.
he is charged with the responsibility for the overall admin-
istration of the benefits offered by the Pension Commuittee,
including pensions, major medical hospitalization, surgical
benefits, as well as the medical and dental departments. and
a convalescent home located at Bayberryland in Long Is-
land, New York. In addition, D’Angelo 1s required to at-
tend all meetings conducted by the Trustees of the Pension
Committee. Based upon D’Angelo’s testimony, | find that
he 1s consulted by the Pension Committee as well as the
Joint Board, whose chairman, Armand D’Angelo, is D'An-
gelo’s father, in formulating decisions regarding the fiscal
affairs of the various funds and that he is authonzed to
implement those decisions made by him in collaboration
with Respondent’s officials. Accordingly. I find and con-
clude that D’Angelo 1s not only a conceded statutory super-
visor but an agent of Respondent as well. and that Respon-
dent is responsible for his acts and conduct, which will
testimonially be portrayed hereinafter.

Dr. Sidney Krauss occupies the position of Director of
the dental clinic and has held that title for approximately
10 years. While Krauss exercises considerable supervisory
control over the personnel in the clinic. he discharges his
duties under the guidance and direction of D’Angelo, as
well as under the mandates of Respondent’s officials. In
sum, I also find and conclude that Krauss, at the times
material herein, acted as an agent on Respondent’s behalf
concerning the terms and conditions of employment of the
clinic’s dentists, as well as a supervisor within the meaning
of Section 2(11).

Dr. Paul Brunetto is classified as the assistant to the di-
rector of the dental clinic, namely Dr. Krauss. In his testi-
mony, Krauss claimed that Brunetto's job was simply to
assist the former in the professional area of the department;

that Brunetto possessed no administrative powers: and that
the dentists were instructed in early 1975 not to approach
Brunetto with requests for leaves of absence or vacation but
to deal directly with Krauss. However, Krauss’ testimony in
this regard 1s belied by that of Dr. Gus Goldberg and other
dentists, whose testimony | credit and who averred that
Brunetto assigns work to the dentists. determines exactly
what procedures are to be performed on the patients, and
decides which dentist is to treat a particular patient. Addi-
tionally, he adjusts grievances between patient and dentist
or between dentists. Moreover, Brunetto routinely serves as
a conduit between Director Krauss and the staff dentists in
relaying general and specific instructions relating to the
working conditions of the professionals, and he does not
personally perform any dental work. Based upon the fore-
going and the totality of the testimony given in this case, |
find and conclude that Dr. Brunetto possesses and exercises
supervisory authority over the dentists in the clinic and also
acts as an agent regarding personnel relations for Respon-
dent.®

The record discloses. and [ find, that commencing in the
1950’s Local 3 and various employers and emplover associ-
ations established. pursuant to collective-bargaining agree-
ments and declarations and agreements of trust, various
trust funds for the purpose of providing. inter alia, dental,
medical, and optical care tor members and their families
covered by the foregoing agreements and declarations. An
edifice commonly called the “Local 37 building, consisting
of at least four floors, was obtained at a location in Flush-
ing. Queens, New York. The second floor houses the dental,
medical. and optical clinics. statted by professional and
supporting clerical personnel. All clinics are under the ulti-
mate supervision of Director of Health Services Joseph
D'Angelo. So far as this record stands, the doctors in the
medical chnic, some 20 in number. have never been repre-
sented by any labor organization. The clericals in the clinics
have for approximately 20 vears been collectively repre-
sented by Local 153 of the Office, Professional Employees
International Union.”

Sometime in February, the dentists became disgruntled
with their wages and terms and conditions of employment
and decided to obtain collective representation by a labor
organization. Consulting a telephone book, Drs. Gus Gold-
berg and Joseph Vierno placed anonymous calls to An-
thony Distinti, the president and business agent of the
Union, to inquire nto the prospect of having the Union
represent them and bargain for them with Respondent. In
consequence of these inquiries, Distinti met on March 5
with Drs. Goldberg, Robert Kramer, John Warren, and
Joseph Vierno. During their colloquy, Distinti discussed the
necessary steps to be taken for joming the Union, and
stated that his labor organization needed a majority of
signed cards before he could launch his recognitional drive.
At the conclusion of the session. Distinti scheduled a meet-
ing of dentists for Sunday morning. March 14, at a Queens
motor inn. With 16 dentists in attendance, the union pres-
ident explained the background of the Union and outlined

¢ Dr. Brunetto was not called as a witness in this proceeding.

7 No unfair labor practice charges were filed by Local 153 on behalf of the
17 dental clericals when they were separated from Respondent’s payroll fol-
lowing the termination of the demtal clinic on April 30.



JOINT INDUSTRY BOARD OF THE ELECTRICAL INDUSTRY 1407

the procedures that had 1o be followed to join that entity.
After a question regarding the execution of authorization
cards was posed to him, Distinti left the room to allow the
dentists to discuss the matter privately. When he returned
to the meeting room. the dentists announced that they had
unanimously decided to sign the union designations and
Jjoin the Union. Thereupon. Distinti distributed blank cards
to the assemblage and observed their execution. Distinti
testified, and I find. that all 16 of the dentists present filled
out the cards and appended their signatures thereto on that
date® After checking over the cards which were submitted
to him, he informed the men that he would attempt 10 ob-
tain voluntary recognition for a unit of dentists from Re-
spondent and that. failing in this endeavor. he would file a
representation petition with the Board in quest of an elec-
tion. Noting that several other dentists at the clinic were not
present at the meeting. he gave between six and eight blank
cards to Drs. Warren and Vierno and instructed them to
solicit their absent colleagues. Warren and Vierno did so,
and returned some signed authorizations to Distinti there-
after.®

[ find that on March 15 Distinti dispatched a telegraph to
Respondent in which he demanded exclusive recognition as
the collective-bargaining agent for a unit of dentists at Re-
spondent’s dental clinic. Distinti testified. and 1T find. that
following receipt of the telegram, on March 16, he returned
a telephone call from Director of Health Services D'An-
gelo. In their conversation. D' Angelo inquired into the pur-
port of the telegram. and Distinti responded that the den-
tists had signed designation cards indicating their desire for
exclusive union representation. When [D'Angelo asked
whether the Union possessed & majority showing, Distinti
replied that he had received between 21 and 23 signed
cards. D"Angelo promised 10 get back to Distinti. Not hear-
ing from D'Angelo, Distinti filed a representation petition
with the Board on March 17 in Case 29-R(C-3343. Al-
though he attempted on several occasions thereafter to con-
tact D'Angelo, Distinti was unable to do so.

When called to the stand, Chinic Director Krauss ac-

knowledged that he had received the Union's telegram of

March 15 demanding exclusive recognition. In Krauss'
words. T looked at 1t. I was a httle shocked and stunned, 1o
tell the truth.™ Krauss immediately walked upstairs to
D’Angelo’s office and presented the telegram to the latter.
D’Angelo read the document and asked Krauss. “do you
know anything about it.” When Krauss replied in the nega-
tive, D’Angelo stated, “You leave it with me . .. you know
the rules of the ballgame. Stay out of this.” Krauss left the
office after D’Angelo remarked. “I'll get back to you and let
you know. . ..

Krauss further testimonially acknowledged that on
March 17 he was paid a visit in his office by dentist Ralph
Corliss. In an ensuing conversation, Corhss told Krauss,
“Sid. understand. we've been friends for a long ime, [ have
not signed any card for any Local, | never will sign a card

8 Dr. Joseph Alcalay, who attended the March 14 union meeting and
signed a card thereat. mistakenly dated the document as March 15

? Five additional signed designations were obtained from the following
dentists on the indicated dates: Felix Glass, 3/17:76; Milion Goldsmith,
3/19/76: Stephen E. Rosen, 3/19/76: Theodore Eiges, 3/20/76: and Morris
D. Ross, 3:22/76.

for a Local. and there are eight or mine men here who feel
as | do, and we have to know where we stand. and | have to
talk to vou . . . we don't know what our rights are. we don’t
know whether we have to join the organization or we don’t.
We don't know whether we can be pressured into joining
the organization or not. We'd like to know what our posi-
ton 187 Despite 1’Angelo’s clear and firm instructions o
Krauss that the latter should mamtain a stance of neutrality
during the orgamzational drive and “Stay out ot this”
Krauss proceeded 1o obtain a lavman’s guide to the Na-
tonal Labor Relations Act and commenced to tutor Corliss
in the rights guaranteed employees under that legislation.
The next morning, Krauss went to D'Angelo and reported
the content of his discussion with Corliss on the previous
day. Krauss, “made the point of telling him {D"Angelo] that
Dr. Corliss had told me that the men felt [ would no longer
have any control over them. They could do whatever they
wanted.” D'Angelo’s response to this intelligence was
“Look, keep your eves open. and touch base with me betore
vou make any definite decisions . . . because 1t's a little too
tough tor vou to handle on your own.”®

In a decision rendered on April 21 the Regional Director
scheduled an election for May 21. Betore the election could
be conducted. Respondent. on April 30, ehiminated the den-
tal clime. 1 now turn to a consideration of the vanous al-
leged acts of misconduct in which Respondent’s supervisors
and/or agents indulged both before and after the closure
date.

The complaint alleges that on various dates in the
months of March and April. Respondent. by Chinic Direc-
tor Stdney Krauss, coercively interrogated its emplovees
concerning their membership in, activities on behalt of. and
sympathy for the Union. [t is undisputed. and 1 find. that
on March |5, the date on which the Union sent 1ts tele-
graphic recognitory demand to Respondent. Dr. Gus Gold-
berg exited his office. which was located adjacent to Dr.
Krauss', and encountered the latter. Reading the Union's
telegram. Krauss inquired. “Do you know who are involved
in this union bit?” Goldberg answered that I heard some
vague rumors to the effect that somebody on the outside
had contacted the Teamsters.™ a response that was contrary
to fact because. as Goldberg put it. 1 was afraid of my job.
1 would have been fired immediately.™' Dr. Joseph Alcalay
testified without contradiction. and 1 find. that about a
week prior to the closure of the dental clinic on April 30 Dr.
Krauss approached him near the waiting room and in-
quired, “are we involved with those people. are vou in-
volved with those people.” Alcalay understood this ques-

0 As g witness, I’Angelo conceded that he was aware on March 15 that
the Union had submitted a telegraphic demand for recognition and that he
also became aware that a representation petition had been filed by the Union
on March 17. D’Angelo did not deny Krauss' testimonial declarations re-
garding I)’Angelo’s instructions given to Krauss on March 1S and 17 or the
contents of Krauss® conversation with Corliss on March 17, Accordingly, 1
find the facts in thiy regard to be as reported by Krauss as a witness. D'An-
pelo also admitted that saome of the trustees of the pension commiltee were
aware of the Union's organizational campagn.

HIn his testimony. Krauss corroborated Goldberg when he stated that on
March 15, atter he had received the telegram, he walked out of his office and
entered the corridor where he met Drs. Goldberg and Brunetto. Krauss
asked. Do you fellows know anvthing about this™ a reference to the
Union’s demand tor recognition.
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tioning to have reference to joining the Union.” Dr. Sidney
Calem’s testimony is undenied, and 1 find, that sometime
between late March and the end of April. as Krauss was
working on a patient, he summoned Calem to observe the
procedure. While they were discussing the matter, Krauss

changed the subject and asked. "By the way. are you one of

the men that signed with the Union?” Calem responded in
the negative, and the conversation terminated.

Viewing these incidents in the context of the entire case, |
find and conclude that Krauss' questioning of Goldberg,
Alcalay, and Calem constituted coercive interrogation and
that Respondent thereby violated Section 8(a)(1) of the Act.

The complaint further alleges that during the months of
March and April Drs. Krauss and Brunetto and Director of

Health Services D’Angelo warned and directed the dentists
to refrain from becoming or remaining members of the
Union or from giving assistance or support to it, and ha-
rassed its dentists by accusing them of starting rumors, en-
gaging in sabotage at the clinic, and performing inadequate
work, and by subjecting them to stricter and closer supervi-
sion than they were theretofore given.

Despite the fact that Dr. Krauss and D"Angelo testimoni-
ally proclaimed that the dental department had “a reputa-
tion for providing excellent health care on a public health

service basis” which could be “confirmed by quite a few of

the local dental societies and the State Dental Society.”
their high estimation of the quality of the dentists’ work and
their professional deportment dropped markedly after they
received the Union’s demand for recognition on March 15,

Dr. Joseph Vierno testified that during the last week in
March he had heard rumors from some of Respondent’s
laboratory men that the dental clinic might close. Sometime
thereafter Vierno received a visit from a patient who lived
in Florida and who was in need of having a denture re-
made, for which service she had already paid. Vierno sug-
gested that the patient “better go up and make an appoint-
ment fast because I understand there’s rumors or talk about
closing the clinic.” The patient asked if it would be permis-
sible 10 use Vierno's name in this connection, and the den-
tist answered in the affirmative. A few minutes later, Dr.
Krauss sought out Vierno, shouting, “Dr. Vierno, I want to
speak to you. . . . I'm not going to have you spreading
rumors.” When Vierno protested that he had not done so,
Krauss retorted, “If you want to take your hat and coat and
leave—7" Vierno further testified that sometime after this
incident Krauss summoned between 12 and 15 dentists to
the lounge, where he announced that “{t]his business about

rumors of the clinic closing would have to stop because if

he received any information about the clinic closing 1t
would come from upstairs. And then we would be told.
And if anybody started any rumors after that they would be
treated summarily.”

Dr. Gerald Nesse testified that on March 31 he also at-
tended the meeting of dentists to which Vierno adverted in
his testimony, which was called by Dr. Krauss. According
to Nesse, “Dr. Krauss came in and delivered a statement to

2 Here again Krauss corroborated Alcalay when the former stated on the
stand that “I think on one instance I said to him, hey, Yussella, you too, are
you involved?” Krauss also added in this testimony that while he was not
absolutely certain of the identity of the card signers, “I had an idea, but it
was only speculation on my part,”

the effect that a rumor had been started that the dental
clinic was closing. He did not say whether 1t was true or
false, but he said that the only one who could close the
clinic would be the Joint Board, and they certainly have not
made any such decisions, and anybody who spread any
such rumors would be dealt with summarily.” Nesse further
testimonially recalled, and 1 find, that on April 1 Joseph
D'Angelo, Respondent’s director of health services, sum-
moned the dentists to the lounge, where he read to them a
written statement “to the effect that [Respondent] is aware
of the outside activities of some of the dentists . . . and they
would expect us to behave in a professional manner and not
injure any of their patients . . . .” Nesse reported that never
in the course of his 3 years of employment at the clinic had
the dentists ever been assembled and warned about any
mistreatment of their patients, nor could he recall any inci-
dent in which he or any other dentist had engaged in such a
practice.

Dr. Krauss recalled the foregoing incidents when called
as a witness. He remembered that a patient had informed
him that Vierno had stated that the patient’s denture work
should be expedited because the dental clinic was scheduled
to close. On March 31, Krauss called upon Vierno and
“told Dr. Vierno to stop starting rumors in that department,
which were completely unfounded. because I wouldn't tol-
erate it.” Later that afternoon, Krauss gathered the dentists
together and announced that “no such decision had been
reached by anyone. that 1 did not have the authority to
close down that department. and if anyone reached the de-
cision, they would notify me through the proper channels,
and then 1 would inform everyone else in the department
who would be concerned, and that would be it. But until
such time that [ learned that there was a definite decision to
close that department, | didn’t want them harassing my
patients.” Later that afternoon Krauss journeyed upstairs
to D'Angelo’s office and spoke to the latter “because 1
hadn’t taken any action against Dr. Vierno of any sort and
1 wanted for him to tell me what to do.” D’Angelo re-
marked that “in view of what we know Dr. Corliss told
you,’ and if this is what they’re doing now, then perhaps
I'd better come down and speak with them.”!¢

With respect to the General Counsel's contention that
Respondent subjected the dentists to stricter and closer su-
pervision after the filing of the Union’s petition on March
15 and accused the men of sabotaging patients” work and
performing inadequate work. in order to discourage their
adherence to that labor organization, Dr. Gerald Nesse tes-
tified without contradiction, and 1 find, that on three or
tour occasions during the month of April, Krauss’ assistant,
Dr. Paul Brunetto, warned the dentists that “*Since you fel-
fows have joined the union Dr. Krauss is very busy check-
ing the records very carefully and making notations, so
would you please be careful —extra careful, even for techm-
cal matters, because the records, since you joined the union,
have been checked very carefully, more so than the usual
routine. True to Brunetto's caution, Climc Director

3 D'Angelo had reference to a conversation on March 17 which Krauss
had with Dr. Ralph Corliss, a dentist who did not favor the Union, duning
which Corliss reported. according to Krauss, that "the men felt | would no
longer have control of them. They could do whatever they wanted.”

14 S0 far as appears on this record, D'Angelo’s address to the men on April
1 was the same as that reported by Dr. Nesse in his testimony.
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Krauss called a meeting of approximately 10 dentists from
the filling section on April 22. During the session, Krauss
revealed that “he has been checking within the past month
or 6 weeks, he has been checking the records. and he has
found an unusually large number of fillings falling out and
he attributed this to deliberate sabotage on the part of the
dentists.” Nesse spoke up and countered that I did not
believe it because | do not believe that anybody ever sabo-
taged or did any poor work deliberately. . . . He [Krauss]
stressed that he felt it was deliberate. . . . ™ Later that day
Nesse spoke to Krauss about another matter and at the
conclusion of the conversation stated that *I'm sure no den-
tist working would deliberately do poor work. And that was
a disgraceful and unprofessional thing to say.” Krauss re-
plied that. “If you don’t like it. you can leave.” Respondent.
on its behalf. submitted no evidence to substantiate Krauss’
assertions that the dentists had in any way attempted to, or
did. sabotage its dental program after March 15

Dr. Sidney Calem. a dentist who had practiced for ap-
proximately 36 years and had been emploved by Respon-
dent for 2 years in the Operative and Crown and Bridge
Departments, testified that he had never signed a unmion
authorization card. that he had not attended any union
meetings. that he was opposed to the unionization of the
dental clinic. and that he made his antiunion feelings
known 1o his colleagues during lunchtime and during their
best breaks.

Calem further testified that about a week betore the clinic
closed on April 30 he and Dr. Gus Goldberg were called to
Krauss’ office. When they arrived. Krauss informed the
men that Dr. Jules Manford had failed to send to the labo-
ratory a removable bridge taken from a patient who was
having a crown made by Manford. According to Calem,
Krauss “felt that this was such a basic thing, and that a
man who had a lot of years of experience should not have
made that mistake. And therefore, if he made the mistake,
he felt that it might have been deliberate.” Calem inter-
jected and stated that "I don't think that Dr. Mantord
would have done it deliberately to either harm Dr. Krauss,
the department, or the patient. I think that if 1t was done, 1t
was strictly a human failure, a human mistake, and that
he -either was careless or forgot but, but he never would
have done it deliberately.”™"* In the course of this conversa-
tion, the subject of unionization arose. According to
Calem’s undenied testimony, Goldberg turned to Krauss
and said, "Look, Dr. Krauss, 1 want you to know that we
are not out for your job. We are not trying to get you fired
or for anybody to get you out of your job. We know that
you are a good administrator and we know that nobody
else could do as good a job and we are not out for your
Jjob.”" Krauss rejuined. “I'm sorry, but I have to disagree
with you. I feel that it was a personal vendetta against me,
and that the reason that the whole thing started 1s that—
because a lot of the men dislike me or dislike my manner
and my way of talking . . . ." Krauss added that “"the reason
that the men decided to join a union or to get some local 10
represent them was because some of the men disliked him
or hated him . . . " Krauss further stated that “at the time
Local 3 received the initial telegram that [the Union] was

" Both Calem and Goldberg testified that Manford had been the victim of
a recent stroke, an event which was known to Krauss
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going to represent the men. he was asked to come upstairs,
and he was shown the telegram™ and was queried as to
whether he knew anything about the Union's campaign.
When Krauss responded that he did not. his superiors in-
quired. "How come vou are supposed to have your finger
on everything going on and you know evervthing that 1s
going on, how come you did not know that this was hap-
pening?” Unable to reply to this inquiry satisfactorily,
Krauss felt foolish or stupid. Krauss concluded his recount
of what had transpired “upstairs™ by teling Calem and
Goldberg that he had been stripped of his powers as direc-
tor of the dental clinic and that “everything was out of his
hands. whatever was going to occur now between Local 3
had nothing to do with him, 1t had to do with [>’Angelo and
Local 3. he had nothing to say anyvmore.”

In his testimony, Dr. Gus Goldberg essentially corrobo-
rated Dr. Calem.” However, Goldberg testimonially added
without contradiction, and | find. that during the meeting
Krauss received a telephone call from the laboratory and
gained the intelligence that Manford had indeed dispatched
the bridge item to the laboratory. Goldberg also remem-
bered that a tew davs after the mecting with Krauss and
Calem. [>’Angelo assembled the dentists in the lounge and
announced that “he would consider anything that Dr.
Krauss felt was a malicious or sabotage act against him, Dr.
Krauss would be the sole judge whether this was a mali-
clous act or whether 1t was or not.™

Krauss testimonially recalled that after the filing of the
Union’s petition on March 15 he undertook 1o check the
dentists” work tickets more closely. While admitting that
“there 1s no man practicing dentistry that's perfect in every
detail. I's an impossibility.” Krauss noted that a Dr. Rudy
Falkin had been filling teeth improperly. According to
Krauss, he “said nothing about 1t, because 1t was one indi-
vidual, and it didn’t mean that much. but I had notice of
it.” When asked whether Falkin had experienced this prob-
lem with restorations prior to March, Krauss replied that
“The percentage wasn’t that great.”

Krauss further recounted that on April 8 he noticed from
the work tickets and X-rays made by Dr. Lester Katz that
the latter had restored a tooth 1n an unsatisfactory fashion.
Krauss called Katz to his office, pointed out the deficiency.
and advised Katz that "1 didn't care to see him do it again.™

On April 3, Krauss discovered that Dr. Jules Manford
sent a faulty crown casing to the laboratory, which required
its resubmission to that operation for repair. Krauss met
with Manford. Goldberg. and Brunetto on that day to dis-
cuss the matter. Following this meeting, Krauss unsuccess-
fully sought to report this incident to D'Angelo.

Krauss left for his vacation on or about Apnl 8 and re-
turned to work on Apnil 19. Upon his return he again re-
viewed the dental work tickets that had accumulated during
his absence and discovered that Dr. Vierno's records indi-
cated that Vierno had filled perfectly normal teeth."” Sum-
moning Drs. Brunetto and Goldberg. Krauss showed them
the X-rays for confirmation of his observation. The follow-

'* On the stand, Goldberg mustakenly placed Dr. Ralph Corliss, another
opponent ot the Union, rather than Dr. Calem, at this meeung with Krauss
concernming the Mantord matter

17 Krausys testified. and I find. that prior to March 15 he had never in-
spected the dentists’ work records in any detail. According to Krauss, he
mspected “maybhe a dozen™ during 1975,
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ing day Krauss sought out D'Angelo and recited his critical
findings regarding Vierno's work. D'Angelo inquired
whether the entire matter might have heen a mistake, and
Krauss answered in the negative. D'Angelo then asked,
“what would you normally do.” and Krauss responded.
“throw him through a window.”™ At this juncture, ID'Angelo
advised Krauss to “play it cool, go back downstairs . . .
keep a close eye on him, see what he’s doing. and see if he's
attempting to set a pattern here.”” Krauss dutifully returned
to his office and made a further check of Vierno's records.
In doing so Krauss discovered that Vierno had been a dere-
hct in his dental duties on March 24, twice on March 30,
and on April 6, 7, and 19, almost all of which incidents
occurred prior to Krauss™ absence on vacation and which
were readily available to him before April 8. Despite these
newly found deficiencies, Krauss admitted that he never
relayed this information to D*Angelo."

Finally, Krauss claimed on the witness stand that on
April 28 he received a telephone call from the laboratory
informing him that Dr. Jules Manford had sent over a
faulty crown. On April 29, Krauss beckoned Drs. Goldberg.
Calem, and Manford to his office. When they arrived,
Krauss asked Manford, “Jules. are you trying to [provoke]
me into firing you?"” Thereupon, Krauss berated Manford
about the quality of his work, at which point Manford an-
grily left the office. Turning to Goldberg and Calem.
Krauss inquired, “what am 1 supposed to do with this
man?” Goldberg responded, “Sid. this is not directed
against you.” When Krauss pressed for the purport of this
comment, Goldberg stated, “well, orgamzing.” Krauss re-
torted, “don’t talk to me about organizing,” and Goldberg
rejoined. “This is not directed against you. We don’t want
you to lose your job. You know. it’s nice working here.”
Krauss shot back, “look, don’t give me that, bacause I've
taken this thing as a very, very personal thing. ever since it
first started, because from the minute I got that telegram, 1
knew you gentlemen had absolutely no confidence in me,
and you looked for someone else to help you out in your
dealings with the Pension Committee. Since I've been the
one to go pushing for your increases in salary every year.
and the first time, because of an economic situation. there’s
nothing doing in the way of an increase, you go out and you
orgamze; if that’s what you want, you go ahead. . . . I'm
going to have to thank you for this, too. Because there’s
going to be a certification election here, and if vou gentle-
men certify any organization to represent you. it means
you're off my back, I don’t have to have a damn thing to do
with your welfare and with you.”

Dr. Theodore Eiges. a dentist who had been employed by
Respondent for several years, testified that on May | the
day following the closure of the dental clinic, he reported
for work under the mistaken impression that the facility
was still in operation. As he entered the elevator, he en-
countered Dr. Krauss and exchanged greetings with the lat-
ter. When the two men disembarked on the second floor,
Eiges noted that the clinic was darkened and deserted.
Turning to Krauss, Eiges inquired as to what had hap-
pened. Krauss handed Figes an envelope which contained

8 ] would note that Krauss® criticism of the work deficiencies of the den-
tists and other improprieties in their deportment after March 15 was directed
exclusively to dentists who had signed union authorization cards.

the latter’s paycheck and an explanatory letter. and stated
that it will all be explained in this envelope . . . ." Eiges
pressed Krauss on the matter, and the clinic director re-
marked, “You fellows joined the Teamsters . . . now you go
get jobs as truck drivers.” In his testimony Krauss acknowl-
edged that he had engaged in a conversation with Eiges on
May 1 at the clinic, but denied that he mentioned anything
about the Union or told Eiges to seek employment as a
truck driver. Eiges impressed me as a sincere and honest
witness, and I credit his testimony in this regard.

Dr. Ralph Corliss, who had been employed by Respon-
dent as a dentist 1n the clinic for approximately 9 vears
prior to its elimination on April 30, testified without contra-
diction, and I find, that he had never signed a union autho-
rization card. that he had never attended a union meeting,
that he opposed the unionization of the clinic, and that he
enjoyed a close personal relationship with Dr. Krauss, the
clinic’s director. Corliss related that on or about May 7 he
spoke with some of the dentists who were greatly disturbed
by the elimination of the dental facility because it was their
main source of income. Knowing that Corliss was on
friendly terms with Krauss, his colleagues asked him to
query Krauss about the prospect of reopening the clinic.
Corliss thereupon met with Krauss, and in the ensuing con-
versation, the former stated that "I mentioned the fact that
I was there at the request of some of the men and asked him
whether there was any chance of re-opening the clinic.”
Krauss replied that “he was very doubtful about whether
anything could be done and we started to talk and he said
that he felt that negotiations between the Teamsters union
and Local 3 would get nowhere.” By this statement, accord-
ing to Corliss, Krauss meant that “the decision was not his
and that if the men were willing to accept reduced hours
in other words, he claims that he had to cut the payroll
because of the budget. then he felt he could go upstairs and
try to convince them 1o open the clinic. no assurances that
he would be successtul.”™® Krauss added that “they
wouldn't be able to negotiate a settlement and pursuant to
the conversation he felt that if the vote, when we had the
vote to accept or reject, the Teamsters, was against the
Teamsters union and if this. this was all his feeling.”

Sometime after May 7. Krauss and Corhiss again met to
further discuss the matter of the resumption of dental op-
erations. During their dialogue, Corliss “asked him [Krauss]
again whether anything new. any chance of re-opening the
clinic, because again everybody including myself need this
income. He said nothing much had changed and that what
we discussed the last ime still held.” According to Corliss,
"It was a question of not getting anywhere with the Team-
sters and [ mentioned. do you think that they would accept
meeting the Joint Board. or the Joint Board would accept
an AFL CIO union and he said he didn't know, we could
ask. He felt it would have been a better choice originally.”
Krauss reiterated that any attempt to arrange a bargaining
session between the Teamsters and the Joint Board would
not abound with success.

Following his May 7 conversation with Krauss, Corliss,
whose antiunion feelings were well known to the dentists,

¥ The Flushing, Queens, installation, a four-story structure, houses the
medical and dental clinics. The third and tourth floors are occupied by the
officials of Local 3. By the use of the term “upstairs,” | find that Krauss had
obvious reference to the Local’s officialdom.
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relaved the results of his discussion with Krauss to his col-
leagues. Corliss opined that because of his known opposi-
tion to the unionization of the clinic the proponents of the
Union's cause never approached him to join that labor or-
gamzation due to their fear that Corliss might “go back and
sort of squeal . ... However, “after they {the Union adher-
ents] had the majority. 1 think they came out in the open
. ... Rounding out Corliss’ testimony. he reported that at
no time during his conversations with Krauss did the direc-
tor ever mention that the dental clinic would be closed be-
cause of economic difficulties. nor did any official of Re-
spondent ever tell the dentists prior to its termination on
April 30 that the dental operation would be eliminated.

Based upon the foregoing, | find that Dr. Paul Brunetto
warned Respondent’s dentists on several occasions during
the month of April that Respondent would inspect their
work records more closely for ostensible dental errors be-
cause they had joined and assisted the Union, [ conclude
that Respondent thereby violated Section &a)(1) of the Act.
I further find that on May | Dr. Sidney Krauss informed
Dr. Eiges that because he and the other dentists had sup-
ported the Union they should search for work as truckdriv-
ers. | find that by this statement Krauss unlawfully threat-
ened Eiges in order to wean him away from casting his lot
with the Union in the forthcoming election, and I conclude
that Respondent thereby offended the provisions of Section
8(a)(1). 1 also find that following the fihing of the Union's
representation petition on March 15 Respondent. through
its supervisors and agents Krauss and D'Angelo. accused its
dentists of circulating rumors that the dental clinic would

be closed. of sabotaging the operation of the clinic. and of

performing inadequate dental work, and subjected the den-
tists to closer and stricter supervision of their work, all in an
attempt to dissuade them from joining the Union and sup-
porting it in the election scheduled for May 21. By this
conduct, 1 conclude that Respondent violated Section
8(a)(1) of the statute. Finally. I find that on May 7 and
thereafter Clinic Director Krauss warned the dentists that
the selection of the Union as their collective-bargaining
agent to obtain more attractive employment benefits would
be an act of futifity, and encouraged them to forsake the
Union and embrace a labor organization affilated with the
AFL CIO in order to better themselves. [ conclude that by
the foregoing statements of Krauss Respondent violated
Section 8(a) 1) of the Act.

I turn next to a consideration of the legality of the closure
of the dental clinic on April 30. The General Counsel urges
that the elimination of the clinic on that date was prompted
solely by Respondent’s desire to punish the dentists for hav-
ing selected the Union as their collective-bargaining repre-
sentative and to avoid dealing with the Union in collective-
bargaining negotiations. On the other side of the barricades,
Respondent maintains that it terminated operations at the
dental clinic purely out of economic considerations and
that the closure lacked any discriminatory overtones.

For some 20 years, Respondent maintained medical, op-
tical, and dental chinics on the second floor of 1ts building in
Flushing. Queens, where it provided health care for its
members and their families with funds provided under col-
lective-bargaining agreements with various emplovers and
employer associations. In the 1970%. because of depressed
conditions in the construction mndustry. Respondent com-

menced to experience deficits in its health and welfare
tunds, which 1ts pension committee controlled and dis-
bursed. This happenstance prompted the joint board to ex-
plore various avenues to effect monetary savings in order to
achieve solvency and to continue the provision of health
care for its members. Several audits were taken of Respon-
dent’s financial resources for the year 1975, and these indi-
cated that the health and welfare fund had suffered a loss of
approximately $2.400.000. At a meeting of the pension
committee in February, it was estimated that the loss tor
the fiscal vear 1976 would be even greater due to worsening
economic conditions. in consequence of which the trustees
of the pension committee nstructed Director of Health Ser-
vices Joseph D’Angelo and his father, Armand D Angelo.
the chairman of the joint board, to embark upon an in-
depth study of areas where savings could most effectivels
be garnered. As a result. and according to Joseph D'An-
gelo's testimony. he commissioned his assistant to contact
participating hospitals to ascertain whether Respondent
could achieve any monetary gain by paving the medical
hospitalization benefits directly to the institutions rather
than to the members. D’Angelo also approached the direc-
tor of the medical department as well as Dental Chnic Di-
rector Krauss during that month and encouraged them to
explore the ways and means of cutting down on the costs of
the operation of their respective clinies. However. by his
own admission. Joseph D'Angelo conceded that no decision
was reached to close the dental clinic until April 29, and
that this action was spuriously undertaken.

Thus, D’Angelo testified that on Apnl 28 the pension
committee met to consider the prospect of reducing benefits
to ity members and their tamilies. When yuestioned as to
whether the subject of closing the dental clinic arose at this
conclave, D’Angelo responded in the negative. Indeed.
D’Angelo volunteered that at this meeting the pension com-
mittee had surveved the teasibility of constructing a retire-
ment home tor members at 1ts location in Bayberrvland.
Long Island, a venture which would have entailed consider-
able expense. In his testimony D’Angelo further recited that
he and his tather, Armand. attended a chanty luncheon ata
New York City hotel on April 29. When the affair ended.
he and Armand repaired to an anteroom and, after several
hours of deliberation, unilaterally decided to terminate the
dental operation.®® This decision was communicated to the
dentists for the first time on April 30, when the climic was
shut down. According to D’Angelo’s own admission, the
decision to close the facility was made without prior consul-
tation with, or approval by. the pension committee. the
joint committee, Local 3. or the various contributing em-
ployers.?’ When questioned as to what considerations were
given to the economic feasibility of phasing out the dental
clinic, D’Angelo responded that *“it really didn’t make any
economic sense to phase it out.” Moreover, he acknowl-

2 While 1>’ Angelo acknowledged that both he and his father were aware
that the Regional Director had ordered an election among the dentists by
decision of April 21, he proclaimed that this official order plaved no role in
their determination 1o cease dental operations.

* That the D" Angelo decision to close the clinic was violative of the terms
of the trust agreements creating the facility is demonstrated by 4 perusal of
those agreements. which provide that the elimination of a benefit created
thereunder must be premised upon the unanimous vote of the pension com-
mittee, with the consent of Local 3 and the participating employer- members,
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edged that he had never made any in-depth study of the
monetary amounts which might be saved by a reduction in
benefits at the dental clinic, that he and his father, Armand.
gave no consideration during their deliberations on April 29
to the curtailment of medical benefits or the elimination of
the medical department as a means of saving money. and
that the closure of the dental clinic resulted in shaving only
20 percent of the deficit which the health and welfare funds
had incurred.

Viewing the entire record made in this proceeding, I am
convinced and find that Respondent elected to close its den-
tal clinic on April 30 not because it was impelled to do so in
order to correct its health care funding problems, but be-
cause it decided to punish its dentists for selecting the
Union as their collective-bargaining representative.

In Textile Workers Union of America v. Darlington Manu-
Sfacturing Co., et al,? the United States Supreme Court an-
nounced that “By analogy to those cases involving a con-
tinuing enterprise we . . . hold . . . that a partial closing [of
a business] is an unfair labor practice under §8(a)3) if mo-
tivated by a purpose to chill unionism in any of the remain-
ing plants of the single employer and if the employer may
reasonably have foreseen that such closing would likely
have that effect.”™ In George Lithograph Company,? the
Board noted:

With respect to the correct formulation of the test
established by the Supreme Court in Darlington and its
application to the facts of this case. we believe our
observations in the Supplemental Decision on Remand
in Darlington, 165 NLRB 1074, are relevant. We stated
there that in determining whether a purpose to “chill”
existed we would rely on the “fair inferences arising
from the totality of the evidence considered in the light
of then-existing circumstances.” We noted that proof
of the requisite motivation to “chill” could be provided
by something less than the direct evidence “rarely
available in these cases.”

Thus we concluded that only on the facts of Darling-
ton, wherein it had been found that the plant was
closed because of opposition to the union, the inci-
dence of such directly causative antiunion motive
strengthened the probability of a second antiunion
purpose—i.e., the “chilling” of remaining employees in
the exercise of their Section 7 rights. We pointed out
that while proof of one antiunion motive would not
ipso facio establish the other, depending on all the facts
and circumstances, it would indicate a disposition
toward the other and be sufficient to support a logical
inference.

Applying the rationale developed in George Lithograph
Company to the instant proceeding, it is clear that the clo-
sure of the dental clinic on April 30 and the consequent
discharge of the dentists and the supporting clerical person-
nel fell within the proscriptive ambit of Section 8(a)(3) of
the statute. The evidence chronicled above preponderantly
establishes that Respondent terminated the dental clinic in
order to avoid recognizing and bargaining with the Union
as the collective-bargaining agent for the dentists. The rec-

2380 U.S. 263, 275 (1975).
3204 NLRB 431 (1973).

ord demonstrates that, as in the George Lithograph Com-
pany case. Respondent operated a health care unit on the
same floor of its Flushing, Queens, building. consisting of
medical. dental, and optical departments and supporting
clerical employees. which building also housed Respon-
dent’s business offices. All clinics were under the direct and
immediate supervision of Director of Health Services
Joseph D’Angelo. The doctors who worked in the medical
and optical clinics were unrepresented by any labor organi-
zation, while the clerical personnel who serviced the various
departments were represented by a union affiliated with the
AFL-CIO. To paraphrase the Board’s pertinent language
in George Lithograph Company, Respondent’s closure of its
dental clinic on April 30 with the openly avowed purpose of
blocking the Union's organizational activities in that area
could not but operate as a deterrent to the exercise of Sec-
tion 7 rights by the remaining employees. Given the prox-
imity of the dental facility and Respondent’s other health
care operations. as well as the frequency and vehemence
with which Respondent proclaimed 1ts opposition to the
Union, it may reasonably be inferred. and I find, that the
“chilling effect” of the conduct in issue on other employees
was entirely a foreseeable, and hence intended, conse-
quence of that conduct. Moreover, the fact that the clerical
employees were currently represented by another labor or-
ganization does not negate a finding that Respondent’s ac-
tion in terminating the dental clinic was aimed at “chilling”
the exercise of Section 7 rights by those employees. For, as
the Board commented in George Lithograph Company.
“Employees have the right to replace their current bargain-
ing representative with another representative. This right
lies exclusively with the employees and is one that employ-
ees should be free to exercise without interference or pres-
sure from their employer.”

[n sum. I find that Respondent closed its dental clini¢ on
April 30 in order to discourage membership in and organi-
zational activity on behalf of the Union and to chill the
exercise of Section 7 rights by its other employees. | there-
fore conclude that by discharging its dentists on April 30
and terminating the dental clerical employees in May Re-
spondent violated Section 8(a)(3) of the Act.

I have heretofore found that on March 14, 16 of Respon-
dent’s dentists attended a union meeting at which they des-
ignated that labor organization as their collective represent-
ative to bargain with Respondent concerning their wages
and other terms and conditions of employment.? With the
exclusion of Dr. Paul Brunetto, whom I have found to be a
statutory supervisor and agent of Respondent. the Union
thus represented 16 out of 30 dentists in an appropriate
unit. clearly a majority showing. On March 15, the Union
made a telegraphic demand upon Respondent for exclusive
representation of the latter’s dentists, which demand the
Respondent ignored. On March 17, the Union filed its peti-
tion for an election with the Board in Case 29-R(C-3343.
The record amply demonstrates, and | have found. that

M 1d. at 432.

¥ The following dentists executed union designations on that date: Joseph
Alcalay, Gus Goldberg, Irving Nachbar, Gerald Nesse, Joseph Vierno, John
Warren. Monte Greenwood, Jules Manford, Edgar Nash. Sidney Miller,
Lawrence Miller, Seymour Levine. Robert Kramer, Lester Katz, Rudoiph
Falkin, and Martin Garfield.
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between March 15 and the middle of May Respondent in-
dulged in a continuous and deliberate campaign of coercive
interrogation. threats, and harassment of its dentists. More-
over, on April 30, Respondent closed its dental clinic and
discharged all its dentists and the dental clerical emplovees
in order to avoid recognizing and bargaining with the
Union.*

In view of the nature and pervasiveness of the Respon-
dent’s unfair labor practices, as described above, the estab-
lishment of the Union’s majority status on the date of its
recognitory demand upon Respondent, and Respondent’s
refusal to deal with the Union as the representative of its
dentists, I conclude that Respondent violated Section
8(a)(5) of the Act by refusing to recognize and bargain with
that labor organization as the majority representative of its
dentists. As Respondent’s misconduct rendered 1t impossi-
ble to hold a fair election in which to test the dentists’ rep-
resentational desires, I conclude that a bargaining order is
warranted to best protect the dentists’ rights. [ shall there-
fore order that Respondent. upon request, recognize and
bargain with the Union.”’

IV. The Effect of the Unfair Labor Practices Upon
Commerce

The activities of Respondent set forth in section 111,
above, occurring in connection with Respondent’s opera-
tions described 1n section [, above, have a close, intimate,
and substantial relationship to trade. traffic, and commerce
among the several States, and tend to lead to labor disputes
burdening and obstructing commerce and the free flow
thereof.

V. The Remedy

I have found that Respondent has interfered with. re-
strained, and coerced its employees in the exercise of rights
guaranteed to them under Section 7 of the Act and thereby
violated Section 8(a)(1) of the statute. I shall therefore order
that Respondent cease and desist therefrom.

Having found that Respondent closed its dental clinic
and discharged its dentists on April 30 because they joined
and assisted the Union, and discharged its dental clerical
employees in May in order to chill their ardor for unionism,
all in violation of Section 8(a)(3) of the Act, I shall recom-
mend that Respondent be ordered to resume its dental op-
erations.® I shall also recommend that Respondent offer

2 During the month of May, Respondent severed the following dental
clerical employees from its employment rolls: Barbara Bernstein, Phyllis
Chenrick, Shery! Furman, Clair Gallagher, Sylvia Gruberi. Sharon Hutcher-
son, Joan Kershak, Pam Levy, Airha Paul, Bonnie Rauch, Billie Reimnhart,
Sylvia Sporn, Sherry Strauss, Helen Thompson. Leanne Wilhamson, Rita
Casey. and Donna Gardenfeld.

¥ Trading Port, Inc., 219 NLRB 298 (1975). Curtin Mathieson Scientific,
Inc., 228 NLRB 996 (1977).

8 The resumption of the dental chinic should impose no undue hardship

immediate and full reinstatement to the dentists and dental
clerical employees, whose names are listed in the Order be-
low, to their former jobs or, if they no longer exist. to sub-
stantially equivalent employment and make them whole for
any loss of pay which they may have suffered as a result of
the discrimination practiced against them. The backpay
provided for herein shall be computed in accordance with
the Board's formula set forth in F. W. Woolworth Company.,
90 NLRB 289 (1950), with interest thereon at the rate of 6
percent per annum in the manner prescribed in fsis Plumb-
ing & Heating Co., 138 NLRB 716 (1962).

[ have also found that Respondent violated Section
8(a)(5) by refusing to bargain with the Union on and after
March IS and that a bargaining order can best effectuate
the representational desires of the dentists, which were once
expressed through a majority card showing. I shall there-
fore recommend that Respondent, upon request. bargain
collectively with the Union and, if agreement is reached.
reduce said agreement to writing.

Upon the basis of the foregoing findings of fact and con-
clusions, and upon the entire record made in this case, |
hereby make the following:

CONCLUSIONS OF LAaw

l. Respondent is an employer engaged in commerce
within the meaning of Section 2(6) and (7) of the Act.

2. The Union is a labor organization within the meaning
of Section 2(5) of the Act.

3. By interfering with, restraining, and coercing employ-
ees in the exercise of the rights guaranteed in Section 7 of
the Act. Respondent has engaged in and 1s engaging in un-
fair labor practices within the meaning of Section 8(a)(1) of
the Act.

4. By closing down its dental clinic and discharging em-
ployees for the purpose of discouraging membership in,
sympathy for, or activity on behalf of the Union or any
other labor organization by employees of such operation
and in order to discourage such activity by other employ-
ees, Respondent has engaged in and is engaging in unfair
labor practices within the meaning of Section 8(a)}3) of the
Act.

5. By refusing to recognize and bargain with the Union
regarding the unit of dentists herein found appropriate
since March 15, 1976, Respondent has engaged in and is
engaging in unfair labor practices within the meaning of
Section 8(a)(5) of the Act.

6. The aforesaid unfair labor practices are unfair labor
practices within the purview of Section 2(6) and (7) of the
Act.

[Recommended Order omitted from publication.]

upon Respondent, for Director of Health Services Joseph D’Angelo testified,
and 1 find, that the dental equipment had not, at least up until the time of the
hearing, been removed from the dental clinic.



