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Pilot Freight Carriers, Inc., and BBR of Florida, Inc. 
and Truck Drivers, Warehousemen and Helpers Lo
cal Union No. 512, affiliated with International 
Brotherhood of Teamsters, Chauffeurs, Warehouse
men and Helpers of America 

Pilot Freight Carriers, Inc. and Truck Drivers, Ware
housemen and Helpers Local Union No. 512, affili
ated with International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of Amer
ica. Cases 12-CA-6267, 12-CA-6288. and 12-CA-
6384 

September 26. 1978 

SUPPLEMENTAL DECISION AND ORDER 

BY CHAIR!\fAN F AI';NING AND MEMBERS PENELLO 

AND TRL:ESDALE 

On May 9, 1978, Administrative Law Judge Jose
phine H. Klein issued the attached Supplemental De
cision in this proceeding.' Thereafter, Respondent Pi
lot Freight filed a statement of exceptions in the 
nature of a brief. 

Pursuant to the provisions of Section 3(b) of the 
National Labor Relations Act. as amended, the Na
tional Labor Relations Board has delegated its au
thority in this proceeding to a three-member panel. 

The Board has considered the record and the at
tached Supplemental Decision in light of the excep
tions and has decided to affirm the rulings, findings, 
and conclusions of the Administrative Law Judge and 
to adopt her recommended Order.2 

ORDER 

Pursuant to Section lO(c) of the National Labor 
Relations Act, as amended, the National Labor Rela
tions Board adopts as its Order the recommended Or
der of the Administrative Law Judge and hereby or
ders that the Respondents, Pilot Freight Carriers, 
Inc., and BBR of Florida. Inc., Jacksonville, Florida, 
their officers, agents, successors, and assigns. shall 
take the action set forth in the said recommended 
Order. 

1 The Board's ongmal Decision and Order m these cases was reported at 
223 NLRB 286 ( 1976). 

' Member Penello does not adopt the AdmmJStrative Law Judge's rehance 
upon E. H. Limited, dlbla Earrinxhouse lmpum. 227 NLRB 1107 ( 1977). in 
which he dissented. He finds the facts of the mstant case clearly d1stingu1sh 1t 
from Eamnghouse. Accordmgly, he agrees with the conclusmn of the Ad
mimstratlve Law Judge that Johnston was not gu1lty of willfully mcurnng a 
loss of earnmgs by a�sistmg counsel in the preparation for. and by his pres· 
ence at, the Sec. 10()) and unfair labor practice heanngs. 

SUPPLEMENTAL DECISION 

JosEPHISE H. KLEJ]'.;, Administrative Law Judge: On 
March 26, 1976, the Board issued its Decision and Order 

238 NLRB No. 66 

(223 NLRB 286) finding. inter alia, that (I) Pilot Freight 
Carriers, Inc. (Pilot) and BBR of Florida. Inc. (BBR) were 
joint employers (herein Respondents) (223 �LRB at 305); 
(2) Respondents discriminatorily discharged Melvynn 
Johnston on February 7. 1974 (223 NLRB at 300-303); and 
(3) a strike commencing on February 24, 1974. was an un
fair labor practice strike because "it obviously resulted or 
was manifestly caused and prolonged by" Respondent's un
fair labor practices, including Johnston's discharge (223 
NLRB at 304). Respondents were ordered, inter alia, to re
instate Johnston and make him whole for loss of earnings 
caused by the discrimination against him (223 NLRB 286). 

The Board applied to the Court of Appeals for the Fifth 
Circuit for enforcement of the Order (C.A. 5, No. 76-2425). 
Thereafter the Board moved to withdraw its application for 
enforcement on the basis of a stipulation of the parties 
which provided in part: 

2. Respondent Pilot Freight Carriers, Inc . . . .  hav-
ing fully complied with the Board's Order .. . except 
for the payment of backpay owed to Melvynn John
ston, hereby waives its right to contest in any future 
proceeding in this Court any of the Board's findings 
and conclusions with respect to the unfair labor prac
tices alleged and found . . . to have been committed 
against Melvynn Johnston. 

3. Accordingly, if Pilot seeks judicial review of a 
subsequent decision awarding backpay to Melvynn 
Johnston . . . it is understood that Pilot will be pre
cluded in such proceeding from challenging the propri
ety of the unfair labor practice findings or remedial 
provision in the Board's original decision and order. 

On January 27, 1977. on the basis of that stipulation, the 
court granted the Board's motion to withdraw enforcement 
application without prejudice. 

On May II, 1977, the Regional Director issued a back
pay specification, claiming a total of $5,110.89, with inter
est, due to Johnston for the agreed backpay period of Feb
ruary 7, 1974, to September 9, 1976, when Johnston was 
reinstated.' BBR of Florida did not answer the backpay 
specification and failed to appear and participate in the 
hearing thereon. In its answer to the backpay specification. 
Pilot admitted "that the Board has ruled that Melvynn 
Johnston was unlawfully discharged by BBR of Florida, 
Inc .. on February 7, 1974, and in etlect that he is due back
pay during the period from that date until September 9, 
1976, when he was employed by Pilot." Respondent then 
generally denied the allegations of the backpay specifica
tion, and proceeded: 

More specifically, it is alleged that throughout the pe
riod from February 7. 1974, until approximately Sep
tember of that year, Johnston was on strike against 
Pilot . . .  and therefore, was not in the labor market. 
Further. it is expressly denied that Johnston's weekly 
earnings prior to his discharge are an appropriate mea
sure of back pay during hts period of unemployment or 
that the backpay specification account' for all earnings 
Johnston received during the backpay period. 

1 Backpay was actually claimed only through the last 4uarter of 1974, with 
the notation: "rema1nmg 4uarter; concededly echpsed." 
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Pilot's answer concluded with the prayer that "the backpa) 
proceeding he dismissed or, in the alternative. that John
sllm's backpay claims he limited to what he actually would 
have earned had he been employed by Pilot . . . during the 
hackpay period. less and reduced by what he earned or in 
the exercise of reasonable diligence should have earned dur
ing that period." The General Counsel moved to strike Re
spondent's answer and motion for Summary Judgment. 
Upon the basis of Pilot's opposition, and a reply thereto 
filed by the Union. the Board denied the General Counsel's 
motio� because "the pleadings and submissions of the par
ties raise factual issues which can best he resolved at [a] 
hearing." 

The case was heard before me in Jacksonville. Florida. 
on September 13, 1977. All parties were represented hy 
counsel and were afforded full opportunity to introduce evi
dence and argument and to examine and cross-examine 
witnesses. The General Counsel and the Charging Party 
presented short oral arguments. Respondent and the Charg
ing Party stated their intention to submit briefs. However. 
no brief� have heen filed. 

I. ISSLES RAISED BY RESPONDFSI 

A. Effect olthc Strike 

As set forth above, Respondent's answer to the backpay 
specification alleges that Johnston was not entitled to any 
hackpay for the duration of the strike. i.e .. after February 
25, 1974. when the strike began. However. Johnston had 
previously been discriminatorily discharged and thus was 
unconditionally entitled to reinstatement and backpay 
without the n;cessitv of applying therefor. Po()'nesian Cul
tural Cetllcr. Inc.. in NLRB 1192, 1193-94 ( 1976). The 
Board. with court approval. has unequivocally decided the 
present issue against Respondent's position. See Winn Dixie 
Stores, Inc. 206 NLRB 777 ( 1973). enfd. 502 F.2d 1151 
(CA. 4. 1974). The Board there said: 

The Board has consistently held. in cases involving em
ployees who have been unlawfully discharged before 
an economic strike is called. that the entire duration of 
the strike is includible in the backpay award period 
because the employer's own discrimination against the 
claimants makes it impossible to ascertain whether 
such claimant would have gone out on strike in the 
absence of the discrimination and the resulting uncer
tainty must be resolved against the employer. 

The Winn D1xie rule is a lortiori appropriate in the pre
sent case. which involves an unfair labor practice strike 
caused at least in part hy Johnston's discharge. It is at least 
possible that there would have heen no strike at all absent 
the unlawful discharge. The burden was on Respondents to 
show that the strike would have occurred and continued 
without Johnston's discharge. N.L.R.B. v. l'a//e�· Mold Co., 
530 F.2d 693 (C'.A. 6. 1976). cert. denied 429 U.S. 824. See 
Philip C1m:r Mj'g Co. v . . V. L. R. B. 331 F.2d 720. 729 (CA. 
6, 1964), cert. denied 379 L:.s. 888; Tewmtas Local ,\'o. 99:! 

f Pennn·hania G/a.n Sand Corp.} \ . .\'. L R. B .. 427 F.2d 582, 

587 (C.A. D.C, 1970); Amsterdam Wrecking & Sa/rage Co., 
196 NLRB 113 ( 1972). enfd. 472 F.2d 153 (C.A. 2. 1973).' 

B. Gross Backpar 

In the backpay specification. gross hackpay was com
puted on the basis of Johnston's average weekly earnmgs 
during 7 full weeks preceding his discharge. During that 
period, he had heen on the payroll of BBR of Florida and 
Professional Driver Services, Inc. (PDS) but performing 
services for Pilot. In its opposition to the General Counsel's 
Motion for Summary Judgment. Pilot asserted that John
ston had never beer{ an emplo;ee of Pilot and Pilot had 
never had an opportunity to examine the payroll records on 
which the gross hackpay computation had heen based. 
However, Robert R. Morley. compliance officer of the 
Board, testified to the computation. Check stubs covering 
the period were introduced into evidence. Respondent's 
counsel conceded that he had "nothing to refute or offset 
any of (Morley's] computations." Accordingly. so far as 
gross backpay is concerned. the only issue is whether pro
jection of past earnings is a suitable method of computa
tion. 

Morley explained that this measure was chosen rather 
than actual earnings hy other employees during the hack
pay period because the strike created an unstable situation 
not truly reflecting what Johnston would have earned ab
sent the strike. Hobert Z. Miller. Pilot's regwnal manager 
for Florida. testified that during the strike Respondent ex
perienced a 90-percent reduction in its small shipment busi
ness and a 60-percent reduction in Its larger shipments. He 
further testified that Respondent had sufficient help avail
able to handle the work during the strike. Pilot apparently 
contends that the gross pay computation reflected overtime 
worked hy Johnston before his discharge, whereas dunng 
the strike the volume of business was so low that there was 
very little, if any, overtime work. Thus, according to Pilot, 
the gross hackpay formula does not in fact reflect what 
Johnston would have earned if he had not heen discharged.' 

It has heen definitivelv found that the strike here in
volved was an unfair laht;r practice strike. This findmg IS at 
least law of the case m the backpay proceeding.' Thus. the 
abnormal conditions which led to the alleged absence of 
overtime opportunities are Respondent's fault. To accept 
Pilot's present argument. therefore, would he in effect to 
reward it for its misconduct. Cf. Bagel Bakers Council of 
Greater New rork, 226 NLRB 622 (1976). enfd. 555 F.2d 

l Respondent sought to iniroduce ev1dence that. havmg executed a union 
authonzatwn card. wh1ch mcludes an apphcation for membership. Johnslon 
was bound h)' a pnwJsJon m the Umon's constitut11..m whtch prohtbtt� mem
bers from workmg for a struck employer without the Lmon's permiSSion. 
This evidence was rejected 10 view of the J+'inn Dn:1e rule. under wh1ch 
Johnston had the status of an unlawfully dJscharged emplo)ee. P1lot could 
have tested Johnston's altitude hy offenng h1m remstatement. 

1 In his opening stalemenl. Pilo!'s counsel sa1d: "Dunng the stnke penod 
the Board figured m overllme, as I understand 11, a! the rate of $4.65 an hour 
. . .  this strike knocked that out. There wasn't any; so. if he had heen workmg 
there. there is no way he could have had overllme" 

4 Respondent's counsel S£ud: "I'm not going to stipulate 11 was an unfa1r 
labor practice strike. even though ll has been so found I'll sllpuldte !hat the 
Board found it wa; an unt'<m labor pract1ce stnke." No reVIew of that findmg 
was sought and Respondent 1s ...:omm1tted not to dt�pute ''the propnet� of the 
unfair labor pracllce findings" 1f re\lew of the hackpay determmatwn JS 

sought. 
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304 (C.A. 2, 1977), involving an unlawful lockout. The 
Board there adopted Administrative Law Judge Rose's De
cision, which considered a defense based on an asserted loss 
of work availability during the backpay period. The Deci
sion said (627 -628): 

At the outset, it should be noted that this defense is 
available in mitigation of damages if the Respondents 
are in fact able to carry their burden of proof . . . .  Of 
course the loss of work, and therefore loss of job avail
ability, must be related to factors apart from the unfair 
labor practices which the Respondents were engaging 
m. 

• • • 

The Respondents also contend that the basic as
sumption of the backpay specification--that absent the 
unfair labor practices the claimants would have earned 
the same in 1967 as they did in 1966-is erroneous. As 
indicated above, this assumption appears reasonable. 
The Respondents brought forth no evidence of proba
tive value to suggest that the assumption is not reason
able . . . .  

So much of the Respondents' defense that the as
sumption is generally erroneous is rejected as not hav
ing been sustained by competent probative evidence. 

See also N.L.R.B v. Charley Toppino and Sons. Inc., 358 
F .2d 94, 97 (C. A. 5, 1964), approving the use of 'the projec
tion of average earnings' formula. " 

In the present case Respondents have not alleged or at
tempted to establish by evidence that overtime work would 
have been unavailable during the backpay period if there 
had been no strike. Since it has already been definitively 
found that the strike was caused and prolonged by Respon
dents' unfair labor practices, it follows that the backpay 
specification was properly drawn on the assumption that. 
absent Respondents' unfair labor practices and the result
ant strike, Johnston's earnings after February 7, 1974, 
would have been the same as they were before if he had not 
been discharged. 

C. Interim Earnings 

As noted above, Respondent alleged that the backpay 
specification did not account for all of Johnston's earnings 
during the backpay period. The burden of proof as to this 
allegation is on Respondent. Mastro Plastics Corporation, 
136 NLRB 1342 (1962), enfd. 354 F.2d 170 (C.A. 2, 1965), 
cert. denied 384 U.S. 972 (1966); N.L.R.B. v. Brown & Root, 
Inc., 311 F.2d 447, 454 (C.A. 8, 1963). Pilot adduced no 
evidence to support this allegation. Indeed, Respondent's 
counsel volunteered that he had "nothing to refute or offset 
any of[Morley's] computations of actual interim earnings." 

In its answer to the backpay specification, Pilot prayed 
that gross backpay should be "reduced by what he earned 
or in the exercise of reasonable diligence should have earned" 
during the backpay period (emphasis supplied). The back
pay specification included within the interim earnings to be 
deducted from the gross, money which Johnston received 
from the Union for picketing. The Union had paid pickets 
$5 per hour. At the hearing, Pilot sought to establish that 

Johnston could have picketed more than he did. thus in
creasing his interim earnings. ' 

So far as appears, Respondents have been given credit for 
all sums paid to Johnston for picketing.• Pilot was unsuc
cessful in its attempt to establish that Johnston could have 
obtained more work as a paid picket. James H. Wheeler, 
union secretary-treasurer and business manager, testified 
that "picketing was not available to every one of the people 
that we had out on strike at any time they chose. "' John
ston testified, without contradiction, that there were occa
sions when he sought paid picketing but none was avail
able. He had never refused an offer of paid picketing. The 
burden. of course, was on Respondent to establish that 
picketing or other suitable work was available for John
ston. ' This burden Respondent failed to meet. 

Although Respondent's answer to the backpay specifica
tion does not expressly allege that Johnston was guilty of 
willful loss of earnings, its prayer for relief requests deduc
tion of amounts which "in the exercise of reasonable dili
gence should have been earned." To support this prayer for 
relief, Respondent's major argument appears to be that dur
ing the backpay period Johnston removed himself from the 
labor market by devoting his efforts and time to litigation 
concerning the dispute between Respondent and the L:nion. 
including his own discharge. 

In May Johnston spent 4 days m Tampa. under subpena 
by the Board in the Board's injunction action against Re
spondent under Section IO(j) of the Act. (See 223 NLRB at 
290.) Then, the hearing of the unfair labor practice case 
underlying the present backpay hearing consumed the ma
jor part of July and August 1975.' Johnston's discharge was 
one of the major issues litigated in that proceeding.10 Addi
tionally. as a leader of the union campaign (223 NLRB at 
289), Johnston was vitally interested in the outcome of the 
entire case and was manifestly an appropriate person to 
assist counsel in the preparation and conduct of the litiga
tion. He thus reasonably spent those 2 months attending the 
hearing and assisting and consulting with, or being readily 
available to assist and consult with, counsel for the General 
Counsel and for the two lawyers representing the Interna
tional and Local Unions. 

Johnston testified that because of his discharge and the 

' Unlike strike benefits, payments for pickeling are deemed to constitute 
earnings, and the General Counsel, with the apparent acquiescence of the 
Union, has so Irealed such picket pay. My Store, Inc., lSI NLRB 321. 330 
(1970), enfd. in pertinent part 468 F2d 1146, 1149 (C.A. 7, 1972). cert. 
denied 410 U.S. 910 (1973). Cf. N.LR.B. v. Rice Lake Creamery Company. 
365 F.2d 888, 893 (C.A.D.C., 1966), cerl. denied 371 U.S. 827; Florence 
Prmling Co. v. N.L.R.B .. 376 F.2d 216. 219-220 (C.A. 4. 1967). cert. demed 
389 U.S. 840: Golay & Company v. N.L.R.B .. 441 F.2d 290 (C.A. 7. 1971). 
cert. denied 404 U.S. 1058. 1972. 

'At Ihe outset of h1s cross-examination of the Union's business manager. 
Pilot's counsel attempted to show that the Umon had "available 10 [it]. to 
supply pickets for this strike, some $2,400,000." Certamly Respondents had 
no right to require that Ihe Union expend available money to pay p1ckets. 

'In my opinion. it would not have been unreasonable for the Union to 
prefer strikers over Johnston for available paid picket duty. since Johnston 
stood to obtain full compensation from Respondent. 

' It is questionable whether paid picketing qualifies as "sUitable work" 
wh1ch a dischargee must accept in order to "millgale"" damages. 

' Pilot"s counsel placed the total time involved as "a day short of nine 
weeks." 

1° Counsel for the General Counsel stated thai Johnston was under sub
pena at Ihe complaint trial but, as a discnminatee. he was not paid witness 
fees. He received some $80 in conneclion with Ihe IO(j) proceedmg in Tam
pa. 
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need for his testimony and assistance, he felt he ··couldn't 
do anything but be in the courtroom and available to the 
lawyers." Pilot adduced no evidence indicating that John
ston had devoted an excessive amount of time to the prep
aration for and attendance at the IO(j) and unfair labor 
practice hearings. Pilot's contention and Johnston's re
sponse are summed up in the following colloquy in Respon
dent's cross-examination of Johnston: 

Q. But. what I'm trying to--once again, like you 
said on your direct examination, there was picketing 
available if you had had the time to do it? 

A. Yes, hut you're forgetting the most important 
thing, Mr. Alexander . .. I was fired from Pilot Freight 
Carriers or BBR. or whoever, any my sole intent was 
to get that turned around. And, when it came to a 
choice between going out and picketing for five dollars 
an hour or counselling with attorneys, that might be 
some end to this situation, I chose to be with the attor
neys. 

Pilot thus would gtve Johnston two alternatives: to picket 
or litigate to a Pyrrhic victory. Pilot could suffer no mone
tary loss under either alternative: under the first, the Union 
would hear the cost of Johnston's wages: under the second. 
the burden would he Johnston's. 

The fact is that Johnston's presence at the hearing and 
assistance to counsel were necessitated by Respondents' 
violation of the statutory rights of their employees, includ
ing Johnston. As the General Counsel said in his closing 
argument in the hackpay hearing: 

The employer's posttion almost borders on an 
8(a)(4) violation itself. ... Obviously a citizen has the 
right to file a charge, and implicit in the filing of the 
charge is the right to have counsel and to meet with the 
NLRB and to appear at the hearing where the evi
dence is presented with respect to the charge. 

An employee's right to attend a Board hearing affecting 
him is protected by the Act. E. H., Limited dlh/a Earring
house Imports, 227 NLRB 1107. 1008-10 (1977). Johnston's 
attendance at the hearing was not voluntary in any true 
sense. First. he had been subpenaed. Second, protection of 
his statutory rights against Respondents' depredations re
quired his presence and assistance to counsel. 

Perhaps most important is the fact that Johnston's efforts 
were addressed to regaining the job he had been unlawfully 
denied. In other words. the litigation itself was a search for 
employment. It ill behooves Pilot to maintain that Johnston 
was required to seek other employment rather than the em
ployment by Pilot. of which he had been unlawfully de
prived. He manifestly was very actively in the labor market 
when taking steps necessary to obtain reinstatement by Pi
lot. 

Accordingly, I reject Pilot's apparent contention that 
Johnston was guilty of a willful loss of earnings when he 
devoted his time to litigation against Respondents during 
the backpay period." 

11 This holding IS not mconsistent with the Board's apparent v1ew that an 
employer need not pay wages to a current employee for time spent at a 
Board hearing. whether the employee is a diScriminalee or merely an inter
ested witness. Cf. Western Climcal Laboratorv. Inc .. 225 NLRB 725 ( 1976). 
enfd. in pertinent pari 571 F.2d 457 (C.A. 9. 1978); General Electric Cum-

II. fHE CHARGI!'IG PARTY'S CONTENTIONS 

The Union attempted to establish that the backpay speci
fication was inadequate because it failed to claim overtime 
compensation which, according to the Union, Johnston 
would have received if he had not been discharged and 
because it did not call for pension and health and welfare 
fund payments during the backpay period. Although no 
direct authority has been cited and none has been found, it 
is here assumed that the Charging Party is not bound by the 
terms of the back pay specification and may seek to increase 
the amount of the claim. However, due-process consider
ations would necessarily dictate that Respondents be sea
sonably informed of any such enlarged claim they might be 
called upon to litigate. Cf. The Carter-Jones Lumber Com
pany, 198 NLRB 1036, 1037 (1972). So far as appears, no 
such advance notice was given to Respondents.11 However, 
although it may be that the issues have not been properly 
raised, the Union's claims will be discussed. 

A. Overtime During the Backpay Period 

The Union maintains that if Johnston had not been un
lawfully discharged and had worked during the strike, he 
would have worked overtime, and thus the amount of gross 
pay claimed should be increased by the amount of such 
overtime compensation. 

First, it must be noted that the addition of any such item 
would be inconsistent with the method of computing gross 
backpay adopted in the backpay specification. As indicated 
above, gross backpay was computed on the basis of John
ston's average weekly earnings before his discharge. Such 
average obviously included whatever overtime compensa
tion he had then received." As a concomitant of measuring 
gross backpay by reference to Johnston's predischarge 
earnings, it is necessary to assume that. but for Respon
dents' unfair labor practices, his earnings would have been 
the same during the postdischarge period. Robert P. Mor
ley, the Board's compliance officer. testified that because 
the strike period was abnormal and unstable. he made his 
computations as if there had been no strike. On this reason
able method of computing gross backpay. it would be im
proper to add overtime compensation, since it is already 
included in the weekly average earnings. 

If the overtime issue had been properly raised, the bur
den of proof as to the increase in gross backpay would be 
on the Union. The present record establishes that the 
Union is unable to meet that burden. When Union's coun
sel was prevented from litigating the overtime issue, be
cause he had not given the parties advance notice thereof, 
he proceeded to make an offer of proof. He offered to prove 
that during the backpay period other local employees had 

pany. 230 NLRB 683 (1977); Electromc Research Cu. 187 NLRB 733 (1971). 
Respondent could have secured the advantage of thiS rule at an) ttme by 
offenng Johnston reinstatement. 

Il The backpay specificatiOn and all other pleadings were served on the 
Union and on Its Florida counsel. It filed a reply to Respondent's opposition 
to lhe General Counsel's Motion for Summary Judgment. The Union thus 
recogntzed. before the heanng that tt had status as a party and should rea
sonably have disclosed its claims 10 a pre-heanng pleadmg. 

"Whtle workmg for BBR Johnston was paid $4 per hour plus ttme-and-a
half for overtime. PDS paid him $4.25 per hour. with no premium rate for 
overt! me hours. 
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been permitted to make weekend over-the-road trips and 
that Johnston was denied similar work after his reinstate
ment. When counsel was asked what proof of the fat:ts he 
proposed to present, he replied, "In candor, I would have to 
prove it hy hearsay through Mr. Johnston. I don't have a 
witness available who has direct knowledge of it." Uncor
roborated hearsay hy Johnston as to events occurring at the 
plant after he was discharged would not he sufficient to 
support a finding. 

B. Pension, Health, and Welfare Benejlls 

L"nion's counsel maintains that Johnston should he com
pensated for payments which should have been made fi.1r 
pension and health and welfare benefits during the hackpay 
period. Counsel conceded that during the hackpay period 
there was no collective-bargaining agreement in effect call
ing for pension and health and welfare benefits. In support 
of his present claim for compensation for such benefits. he 
said: 

We do say that the Board ought to look at this situ
ation in the context of the prior Pilot cases. which are 
referred to in Judge Saunders' decision and the Board's 
decision here and prior decision hy the Board. And. we 
say that in those special circumstances. absent unfair 
labor practices, Mr. Johnston would have been the 
beneficiary of pension and health and welfare benefits 
which he did not benefit from solely hy reason of the 
Respondent's unfair labor practices. . In effect. we 
are saying that he would have been covered contractu
ally with respect to clearly ascertainable specific 
amounts of health and welfare benefits ... . This com
pany has, systemwide except in Florida. been under 
Teamster contract for almost a generation. 

The Union's position on this mattt:r is virtually identical 
kl the union's contt:ntion rejected hy the Board in 
Ex-Cell-O Corporation, 185 NLRB 107, I 10 ( 1970).14 On the 
basis of that decision. I reJect the Union's claim for com
pensatiOn for pension and health and welfare benefits. 

There is no content1on that the figures and calculations in 
the hackpay specification are incorrect in any respect. Thus. 
smce I have found that the method of computation of hack
pay used in the hackpay specification is reasonable. and I 
have rejected the conflicting claims of the Union and Re
spondent. I shall recommend that an order he issued in 
accordance with the hackpay specification. 

RECOMMENDED ORDER 

Upon the f(Jregoing findings and conclusions. and the en
tire record in this case. it is ordered that Respondents Pilot 
Freight Carriers. I nc .. and BBR of Florida. I nc .. shalL 

JOintly and sever all:., pay Melvynn E. Johnston the sum of 
$5.110.89. with "'intert:st in the amount and manner set 
l(Jrth in Isis Plumbing & llealing Co . . 138 NLRB 716 
( 1962)," less any lawful tax Wlthholdings.1' 

14 \\1hen umun counsel \lall'J h1s pns1t10n at the heanng. he wa� a'\ked 
ho\1.' the prc��nt ca�e d 1flereJ from E_, -Cdl-0. H1� rep!) wa�: ''It ditfers 10 
that we are ft)L·u:..sing on a spec1tic I had he�t reread Excello hefon: I an
-.;wcr thaL. if I may." At the clo'iC of the heanng, coun�el saHi: "[TJhe union·s 
pos1tmn with respect to l'l:um.;; outside the Regional D1rector\. �reufication 
will he prc�ented . . tn a hncf." A� previously noted. no po:-.t-hearing hnef..., 
were filed. 

1� Th..: quoted language 1� frnm thl· RnarJ.'.., Deu�tnn m th1" ca�e (223 
NLRB 286). Whalever may he the Board"v power or pohcv with re,pect to 
applymg a ditlCrenL mea�ure of mtere\t retroactJvdy (Cf. Flonda Sted Cor
poratwn. 2.14 NLRB 1089 (!978). I ha\e no auth<lrttv to depart fwm the 
1t:rms (lf the lioard's prlor Order m thl\ ca�e. Cf. .\'orthan .S'tah'\ Beef, Inc 

2:14 NI.RB 921.922. fn. 7 


