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Douglas Aircraft Company, a Component of McDon
nell Douglas Corporation and Robert H. Mourning. 
Case 31-CA-1435 

September 29. 1978 

SUPPLE MENTAL DECISION AND ORDER 

Bv CHAIRMAI' FANNING AND MEMBI:Rs PENELLO 
Al\:0 TRUESDALE 

On December 16. 1975. the National Labor Rela
tions Board issued its Decision and Order in this pro
ceeding, 1 in which it affirmed an Administrative Law 
Judge's finding that Robert H. Mourning. the Charg
ing Party herein, was a supervisor within the meaning 
of Section 2( II) of the Act, and, accordingly, that 
Respondent had not violated Section 8(a)(3) and (I) 
of the Act by discharging him on November 15. 1968. 
Thereafter, on May 13. 1977, the United States Court 
of Appeals for the District of Columbia remanded 
this proceeding to the Board2 to consider the legal 
issue raised hy Charging Party Mourning of whether 
an individual is a supervisor under Section 2( II) of 
the Act if it is found he only exercises supervisorv 
authority over individuals who arc themselves c�
cluded from the definition of employees under Sec
tion 2(3) of the Act.� The court further remanded this 
proceeding to the Board for clarification of the fac
tual questions whether Mourning's crew ever con
sisted of persons who were "employees" within Sec
tion 2(3) or were merely pilots like himself; and, if his 
crew was composed of employees, whether the au
thority he exercised over them was not too sporadic 
and/or routine to warrant classifying him as a super
visor under the Act. Thereafter, on July 6. 1977. the 
Board notified the parties that it had accepted the 
remand from the court of appeals and that the parties 
had the opportunity to file statements of position with 
the Board with regard to the issues remanded. Coun
sel for the General Counsel, for the Charging Party. 
and for Respondent thereafter filed statements of po
sition on remand with the Board. 

Pursuant to the provisions of Section 3(h) of the 
National Labor Relations Act, as amended. the Na
tional Labor Relations Board has delegated its au
thority in this proceeding to a three-member panel. 

1221 NRLB 1180(197�) 
1 Robert H. Mourmn!{ v. N.RL 8. �59 F.2d 76X (C.A.D.C.. 1977) (Judge 

MacKinnon dtssentmg). 
3 Sec. 2( II) of the National Labor Relations Act provides that the ""term 

'supervisor' means any indivtdual having authority. in the interest of the 
employer, to hire, transfer, suspend, layoff. recall. promote, dtscharge. a"ign. 
reward. or discipline other employees. or responsibly to dtrecl them. or to 
adjust their grievance�. or effectively to recommend �uch action. 1f in connec
tion with the foregmng the exercise of such authority is not of a mere!) 
routme or clencal nature. hut requ1res the use of 1ndepenJent JUdgment�. 

Sec. 2(3) of the Nattonal Labor Relations Act provides: The "term 'em
ployee' shall include any employee .. . out shall not tnclude any indtvtdual 
employed as a supervisor. " · 

238 NLRB No. 64 

The Board has reviewed the entire record in this 
case. including the statements of position on remand 
and, for the reasons stated below. finds that Charging 
Party Mourning was not a supervisor within the 
meaning of the Act at the time of his discharge and 
further that his discharge was for reasons proscribed 
by the Act. 

The record reveals that Respondent at times mate
rial herein employed approximately 50-55 pilots at its 
Long Beach. California. facility. including 5 transport 
pilots. Transport pilots were qualified to fly light air
craft. such as Aero-Commanders and Cessnas. Pro
duction test pilots and engineering test pilots had the 
same basic qualifications as transport pilots. hut, in 
addition, were qualified to fly larger commercial pas
senger-type aircraft which were manufactured and as
sembled at Respondent's Long Beach. California. 
plant. 

At the time of his discharge on Novcmhcr 15, 1968, 
Charging Party Mourning was classified as a trans
port pilot in Respondent's business fleet.4 Mourning 
flew the transport planes. carrying cargo and Respon
dent's officials. employees. customers, and other per
sons. in and around Los Angeles and occasionally in
terstate. He also flew the transports on "chase" and 
"photo" missions.' postinspection test flights.6 and 
training flights.7 The Cessnas and Aero-Commanders 
had a left and right seat for the pilot-in-command and 
the copilot. respectively. but Federal regulations did 
not require that a copilot be assigned as part of the 
crew. However, Respondent's own regulations re
quired a copilot in severe weather for safety reasons.8 

Charging Party Mourning flew as a pilot of trans
port aircraft. which under Federal regulations did not 
require a copilot about 95 percent of the time he 
worked for Respondent. The Administrative Law 
Judge found that Mourning sometimes did have a co
pilot on chase flights. hut that specific evidence was 
lackmg that he ever had a copilot on postinspection 
test flights.9 Mourning estimated that about 5 percent 

4 'N'hen Ji�charged. he was rated to ftv Ces�na� anJ Aero-Commander\ 
(whtch were 'mall twm-engme propeller:dnven planes). and the Jet Com
mander. a jet-engine atrcraft. lie had only become rated to tly the Jet Com· 
mander on August 6. 1968, some 3 months before he was dtscharged. Stnce 
h" htre at Respondent, he had logged about 1,774 hours as a ptlot tn wm· 
mand. tncludtng only 38.2 hmm Ill the Jet Commander. He had tlown aoout 
2)6 h1)Urs a� a C�.lpdnt. 

�On the ch.a�e m J�Slon�. he would follow annthcr plane. v. h1ch was on a 
I e.., I fl1ght. for ..,urvedlanct:. and to ass1�t 111 re\l'ue 1f nece:-.!-.ar:-.. on photo 
�1!-...,Jon!-., a comp<.my phlltographer went alnng to take p1ctures nf a plane 1n 
fttght. 

6 rhese flights lnok. place after normal mamtenam:e and mspectwn proce-
dure!-. were l·ompleted 

7 Thc:-.e traming fl1ght� were to mstruct new p1lots 
R The record Joe� not �how hov. often th1s occurred. 
.,. Cnntrary to Respondent':-. a":-.ert1on 10 ih 'itatement ot po!-.J llon. the Ad

mm1:-.trat1ve Law Judge �._lJd nnt credll tht: te�tJmonv of former D1rectnr of 
T.t:!-.1 Ad rr11m�trat1oTJ and Support \\''alter Kent ihat, on po!-.tin�pectJon 
ll1ght�. M ourmng h1m�elf sometime:-. had a i.:rew con!-.l'itmg of a copilot, a 
mech.1mc , and an engineer. 
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of the time a pilot \vould fly the right seat with him 
pursuant to company assignment and that on or 
about 5 percent of his flights as pilot-in-command in 
transports he was accompanied by a new hire. who 
was becoming acquainted with the pilot's routine. 
Mourning and others like him reported to their supe
riors on the competence and progress of the new pi
lots. but \1ourning never assisted in the determina
tion of whether to promote. terminate. or continue 
training a particular pilot. Contrary to Respondent's 
contention in its statement of position on remand. 
there is no evidence that Mourning ever had anyone 
but pilots as members of his crew.10 

As noted supra. on August 6. 1968. Mourning was 
rated for assignment as a pilot to fly Jet Commander 
aircraft. Federal regulations required that a pilot be 
assigned as copilot in this type aircraft. But Mourning 
flew the Jet Commander as pilot-in-command with a 
copilot a total of only 38.2 hours before he was dis
charged. The record contains no specific evidence 
identifying the pilots who were designated as copilots 
in Jet Commander flights with Mourning. but admit
tedly some were so selected. 

In all those cases where Mourning had another pi
lot assigned as a crewmember. that pilot had to be 
qualified to fly the plane in case of emergency. In 
addition. the duties of the pilot-in-command and the 
copilot on normal flights included the responsibility 
to execute the various procedures prescribed on a 
checklist. as required hy Federal regulations and/or 
Respondent's policy. which related solely to flying the 
particular aircraft. Thus. before the pilot and the co
pilot entered the plane. each would know precisely 
what technical functions each would be required to 
perform during a particular flight. 

The Administrative Law Judge in the earlier pro
ceeding found that Mourning, as pilot-in-command 
(as with all other pilots in that role). had ultimate. 
nondelegable responsibility for the success of the mis
sion. This included responsibility for the safety of the 
passengers, and crew. if any. and for the preservation 
of equipment. The Administrative Law Judge found 
that the pilot-in-command could direct the copilot in 
the way he performed his duties and could override 
the copilot's judgment and actions if necessary. And 
he noted that if the conduct of others abroad �rea ted 
a safety hazard or otherwise imperiled the success of 
the mission. the pilot-in-command was empowered to 
take appropriate action. In reaching his conclusion 
that Mourning was a statutory supervisor. the Ad
ministrative Law Judge relied heavily on three Board 

111 Re..,ponJent\ .i ... ..,crtwn that \1ournmg admitted that he often fte\\ Lt ... 
piJOt-Jn-commanJ \l.''lth h1s atrcraft ful l of per ... llnnel tm.·ludmg Cl..lpilotl<!, fl1ght 
engineers. ctnd te't engmeer5. 1s tnapt. The clear impnrl of the record 1� that 
personnel on hoard, besides other pilots sometimes acting a� �.:opdot..,, were 
pa:-.senger-; onl) and not crewmemhers. 

decisions postdating the conduct in question here by 
about 5 years. One of those decisions involved the 
pilots at Respondent's Long Beach facility. and the 
other two involved pilots at similar facilities of other 
aircraft manufacturers.11 The Administrative Law 
Judge noted that the Board had concluded in one of 
those cases that pilots who "serve some of their time 
as captains, at which time they are responsible for. 
and in complete control of. the plane and all persons 
on board" were supervisors under the Act.12 The Ad
ministrative Law Judge found that in those cases 
transport pilots with duties much like Mourning's 
were included in this earlier finding and. accordingly. 
he found Mourning to be a statutory supervisor. a 
conclusion which the Board affirmed. 

Upon appeal of the Board's decision, however. the 
United States Court of Appeals for the District of 
Columbia Circuit, as noted, remanded this proceed
ing to the Board for further consideration of a num
ber of issues. The court majority noted Mourning's 
argument that "all of the transport pilots exercised 
... command authority. vis-a-vis each other. from 
time to time." hut they never "exercised such author
ity over other employees. "13 Accordingly. under 
Mourning's argument. such pilots could not be super
visors because they never responsibly directed "em
ployees" under the Act. The court majority then indi
cated that it would be "inclined to agree with 
[Mourning] that a person generally may not be con
sidered a 'supervisor' unless he exercises Section 2( II) 
authority over an 'employee' as defined by Section 
2(3 ). which expressly excluded any individual em
ployed as a 'supervisor.'" (Fn. omitted.)14 Proceeding 
from this premise. the court majority further ques
tioned the Board's factual predicate for its Order. The 
majority observed that it was not clear whether the 
Board's decision rested on \1ourning's alleged com
mand authority over a crew of several persons. or 
simply over an occasional pilot with the same rank 
and authority as Mourning. The court characterized 
as ambiguous the Administrative Law Judge's finding 
that Mourning "sometimes commanded at least one 
subordinate crew member. a copilot." thereby, ac
cording to the court. suggesting that he occasionally 
directed a larger crew. In light of all the foregoing. 
the majority remanded this proceeding. 

In dissenting to the remand. Judge MacKinnon 
disagreed with the majority's legal view of what con
stituted supervisory status under the Act. and stated 

1 1  These cases to wh1ch the Admmt�tratJve Law Judge referred were Doux
las Alfcrafr Company, a Cornpom•nt o/ the JfcDonne/1 Dou?,las Corporanon, 
207 �Rl.B 6R2 ( 197)); .\fcOonne/1 A�rcra_!l Company. a DnJsr��n or ·\fcDon
l!e/1 Dm<!(III.I Corpora11on. 207 NRLB 684 ( 1973): Lockhad-CaMorma Com· 
panr. a Dn·nwn ol Lock.ht't·d AJrcra(t Corporalwn, 207 NRLB 686 ( 197.1) 

1� Douf!,!tJ.\' Arraufi Company, wpra at 6H�. 
n Robert H. :\1ortrmnJ:. \·upra at 769 
"ld at 770. 
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that he would find \1ourning a statutory supervisor. 
Judge MacKinnon argued that Section 2(3) defines 
"employee" loosely: i.e .. to "include"; whereas Sec
tion 2( I I) defines the word "supervisor" more rigidly; 
i.e., it "means." He argued that. in the case of a con
flict between the two sections, Section 2( II) would 
give way the least. He noted Section 2( II) indicates 
supervisors direct "other employees," and he con
cluded that supervisors are employees jar the purposes 
of' Section 2( I I), for otherwise the statute could 
merely have read "supervisors exercise authority over 
employees" not "supervisors" direct "other employ
ees." 

In his statement of position on remand, General 
Counsel argues that Mourning's crew, when he had 
one. consisted of a copilot only: that Mourning had 
no authority responsibly to direct the copilot, but. as
suming that he did, that the exercise of this authority 
was too sporadic and routine to classify Mourning a 
statutory supervisorY 

The Charging Party argues that the Board in its 
earlier decision erroneously failed to distinguish he
tween pilot-in-command authority (which originates 
from the needs of flight safety. not from labor rela
tions). and the authority responsibly to direct the co
pilot in the way he performed his duties: that Mourn
ing and other transport pilots were not vested with 
any supervisory authority and they did not direct the 
performance of their crews' work when they func
tioned with a crew: that the facts of the trilogy cases 
relied on by the Administrative Law Judge were sig
nificantly difl'erent from the facts in this proceeding: 
that, even if Mourning's pilot-in-command authority 
could he equated with authority respons1hly to direct. 
he was not a statutory supervisor because the exercise 
of any such authority was sporadic and infrequentY' 

Respondent contends that the Board should reaf
firm its original decision. Thus. it asserts that the 
court's "selective view" of the facts was erroneous. as 
it was allegedly based on Mourning's discredited tes
timony; that the court ignored Respondent's credited 
evidence that Mourning had a crew on postinspection 
test flights of one or more persons; 17 and that the 
court erroneously characterized crew members as 
passengers.1K 

Upon reevaluation of the entire record in this pro
ceeding. we now find merit in the arguments of the 
General Counsel and the Charging Party and. con
trary to the Administrative Law Judge. we find first 
that Mourning was an employee within the meaning 

1' General Counsel JIJ nol aJJre" himself to the legal ISsue remanded by 
the court. 

16 Charging Party .tJJres�cJ 1t�elf lP tht: legal ��"ue only to the extent 11 
10\.hcateJ agreement w1th the cDurt maJonty v1cw thereon. 

17 See fn . �. wpra 
IH Re�ponJcnt JHJ not adJrc"'� 1helf to the lcg.a! I�.'!Ul' remanded tor con.'!JJ

eratJon. 

of the Act. The Administrative Law Judge. in con
cluding otherwise, relied heavily on the three deci
sions noted at footnote II. supra. But we find that the 
facts in this proceeding. as outlined above, are sub
stantially different from the facts in the "trilogy" 
cases. In those cases, the Board found that the trans
port pilots were supervisors because they regularly 
exercised supervisory authority over at least two 
other crewmen. a copilot and a flight engineer. The 
record in this proceeding, however, involving events 5 
years earlier than the three cases relied on by the Ad
ministrative Law Judge, shows that Mourning flew 
without other crewmembers the bulk of his work time. 
Thus Mourning's log of all flight time since becoming 
employed by Respondent shows that he flew only 
38.2 hours as a pilot-in-command in a plane which 
required another crewmember and that as a transport 
pilot he flew the great percentage of his time without 
a crewmember present.19 Accordingly. we find that 
any supervisory authority Mourning may have exer
cised in his tenure at Respondent was clearly too spo
radic to find him a supervisor under the Act. 

Further, even were we to find that Mourning did 
exercise such supervisory authority for a sufficient pe
riod of time that would ordinarily constitute him a 
supervisor. we would find on the special facts of this 
case that Mourning nevertheless did not qualify as a 
statu tory supervisor. 

As noted supra, the court maJority also remanded 
for the Board's consideration in this proceeding 
Mourning's contention that he and his fellow pilots 
could not be found to he statutory supervisors be
cause there were no "employees" for them responsi
bly to direct. The court majority was inclined to agree 
with Mourning that a person may generally not be 
considered a supervisor unless he exercises Section 
2( II) authority over one who is an employee as de
fined by Section 2(3) of the Act, which in turn explic
itly states that superv1sors are excluded from the defi
nition "employee." We agree with the court 
majority's conclusion. We note the critical fact that 
the only person over whom Mourning, as pilot. could 
conceivably have exercised any supervisory authority 
was his copilot. And yet, transport pilots inter
changed roles as pilot and copilot. Thus. Mourning 
would have supervised no one but his equal. another 
pilot. who would have been acting at that time as his 
copilot. If Mourning were found to be a supervisor, so 
too would all the other transport pilots. Yet. Section 
2( II) of the Act limits the definition of supervisor 
only to those individuals who are given by their em
ployer responsible authority over other "employees." 
And Section 2(3) of the Act specifically excludes the 

"·1 he AJministrative Law Judge charactcnzed Mournmg's fiight time 
With at lea.'!t one �uhon..hnate lTew member on hoard a.'! ··significant." On 
further revn:w of the ret:ord we J1sagrce w1th the umdu.'!1on. 
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term "supervisor" from the definition of ··employee." 
With respect to the argument that as Section 2( II )'s 
definition of "supervisor" calls for that individual to 
exercise authority over "other employees." the term 
"employee" must be read in its everyday sense rather 
than as defined by Section 2(3), we agree with the 
court here the phrase "other employees" refers to 
other employees of the same. as opposed to another, 
employer. It does not mean all workers other than the 
supervisor himself. 

Congress excluded supervisors to insure that as 
agents of management they would not he pressured 
by divided loyalties and also because employees 
needed protection from management. But, as the pi
lots alternated between being "supervisors" and "su
pervisees." there in no continuing conflict of interest 
of the usual type justifying their exclusion from the 
Act. 

In sum. we find that before it may be claimed that 
an individual is a supervisor within the meaning of 
Section 2(11) of the Act it must he shown that the 
individual exercises responsible direction. in the inter
est of his own employer. over that employer's em
ployees who are employees within the meaning of 
Section 2( 3) of the Act. As Mourning supervised no 
Section 2(3) employees in his tenure at Respondent. 
we conclude that Mourning was an employee under 
the Act at the time he was discharged. 

We next proceed to the circumstances surrounding 
Mourning's termination and we conclude that he was 
unlawfully discharged because of his union activity.20 

Mourning began his employment at Respondent in 
December 1965 as a pilot in the business fleet. He had 
a good work record and progressed from his initial 
rating as a reserve pilot to transport pilot in January 
1967. As noted. he qualified to fly the Jet Commander 
aircraft in August 1968. Respondent's former director 
of flight operations. A. G. Heimerdinger. and its su
pervisor of the business fleet. Orion T. Quinn, who 
was Mourning's immediate supervisor. respected 
Mourning as a good and reliable pilot. Heimerdinger 
recommended a merit increase for Mourning. which 
was effective October 28. 1968, 18 days before his 
discharge. 

Mourning became interested in organizing a union 
for the pilots in late 1967. He obtained some union 
literature from the Airline Pilots Association which 
he showed to some pilots and mailed other union lit
erature to pilots. On several occasions. he spoke 
about the Union to his fellow pilots and to Quinn. 
The latter acknowledged that he received some union 
literature: that he might have received some from 

10 The followmg facts leadmg to our findmg that Mourmng was dtscharged 
for hts unton acttvtt\' are haseJ on uncontradtcted le"ottmnn\ tn the record. 
Since the Admtnllitr;�ttve Law Judge found \ttournmg to he; supervtsnr and 
not under the Act's prntel'tr�m. he �et out none nf the fact� relevant to deter
llllnmg the legalll\ pf ht\ Jt,l·harge. 

Mourning: that he knew that Mourning was sympa
thetic to unions; that he was aware of Mourning's 
union activity; and that Mourning discussed the 
Union with him and with "every pilot there." Mourn
ing also approached various company officials and 
spoke to them about the terms and conditions of em
ployment of the pilot group. During one conversation 
with Heimerdinger in mid-1968. the latter stated that 
he had heard that Mourning did not like the way he 
was running the flight department and that if Mourn
ing did not like it he could leave. 

The record contains various documents which 
clearly show that Mourning's union activity was well 
known to Respondent's high-level officials. Thus. a 
memo dated May 20. 1968. from Heimerdinger ad
vised Brizendine. Respondent's president. of union 
activity. Heimerdinger indicated that he had re
searched the "problem" with the pilots. Another 
memo. dated June 6. 1968, from W. I. Paine. assistant 
supervisor of labor relations. to an official of Respon
dent. states that Respondent's investigation showed 
that Mourning was one of three prime suspects in the 
advocacy of union representation. and that Heimer
dinger would keep Respondent informed of any new 
developments with respect to union activity. Respon
dent's general practice at that time was to make every 
effort to find out what union was interested in its em
ployees. who the organizers were. what the issues 
were. and to see if Respondent could take some reme
dial action. 

Mourning was discharged on November 15. 1968. 
After Mourning's discharge. Quinn told Camphell. 
another pilot. not to worry about Mourning. that if 
Mourning had not been obnoxious and open ahout 
the Union it would not have come to "a head." and 
that the order to discharge Mourning came "from the 
top." Quinn also advised Campbell not to get mixed 
up in the ''politics" between the pilots and pilot 
groups that was going on. hut just to do his job. and it 
would he much better for him in the long run. Quinn 
admitted that he was trying to steer Campbell clear of 
the "malcontents." He did not characterize Mourning 
as a malcontent. hut he did classify him as a very 
unhappy pilot. 

With respect to the specifics of Mourning's dis
charge. on September 30, 1968, Mourning was desig
nated as pilot-in-command of a Cessna aircraft to 
perform a chase flight of a DC -9 aircraft at an alti
tude of 20.000 feet. Shortly before the flight. a veteran 
transport pilot. Bob Allison. asked Mourning if he 
could fly the left seat as pilot.21 \1ourning agreed. and 
Allison was flying the plane as pilot during the entire 

�1 Re.:-.pnndenl eiJc1ted testJmon) that a plloi-Jrl-l'\)mmanJ J1J Ot)l h.ne the 
dUihon!_\ to '"JeJegate the p\)'\\{Hlfl nf pJint-ITl-l . ."t)OlfllanJ nn that tl1g,ht to 
another p1lnt." except tn an emergency. hut th1� .lppt.•ars 1\' ha\e pl.t_\eJ rld 
part 1n Re�pnnJent\ re.t ... nn fnr lett1ng \inurnm� �{l 
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flight. During the flight, Mourning noticed that the 
vacuum-operated instruments which provided the pi
lot with certain altitude and direction information 
were not working. Mourning immediately alerted Al
lison to the failure but as they were flying under visu
al flight rules they were able to complete the flight 
and return to the ground a half hour later without 
further incident. Upon returning to Long Beach, 
Mourning reported the failure of the vacuum pumps 
to Respondent's maintenance personnel. They exam
ined the plane, found both vacuum pumps damaged, 
and replaced them.22 The mechanics also found 
scorched paint on the engine cowling.23 At or about 
the same time. Heimerdinger ordered a complete in
spection of the aircraft for other possible damage to 
the engines and plane structure. but none could be 
found. Neither Allison nor Mourning was repri
manded at that time. Mourning continued to fly var
ious aircraft for Respondent in the same capacity and 
on similar flights until he was discharged. The record 
also shows that within 30 days after Mourning's dis
charge, the shafts on two vacuum pumps were 
sheared on a Cessna during separate flights by pilot 
Campbell. These pumps had to be replaced. but 
Campbell was not discharged. The record further 
shows Respondent knew that other pilots had blown 
out tires upon landing on five occasions; had flown 
into power lines; and had collided with fixed objects 
on the ground causing damage, but none of them was 
discharged for such incidents. 

On November 14, 1968, Heimerdinger and Kent 
met with Mourning and told him that he was going to 
be discharged the next day. Kent mentioned that the 
loss of the vacuum pumps on September 30 was "a 
matter of safety or possibly a matter of misoperation 
of the aircraft which involved safety considerations." 
Heimerdinger testified that he made the decision to 
discharge Mourning for a number of matters that had 
accumulated. However, he did not list these reasons 
for Mourning; but he did tell him of the vacuum 
pumps.24 

11 The vacuum pumps cost $100 each. 
ll According to Respondent's supervisor of flight development, John L 

Hobbs, who was Respondent's crew chtef at the time of the vacuum pump 
mcident, and the one who removed the damaged pumps. scorched paint can 
only be caused by overheating the engine. He testified that overheatmg 
comes about by exceeding the specified cylinder head temperature, but the 
condition was not necessarily related to the failure of the vacuum pumps. 
Hobbs also testified that there was no way to know whether the failure of a 
vacuum pump was due to overspeeding or overboosting engine. It was be
cause of the loss of the vacuum pumps that Respondent eventually told 
Mourning It was letting him go. See infra. Hobbs further testified that the 
engines on the plane in question were equipped with governors to keep them 
from overspeeding. Overboosting was described by Hobbs as e<eeeding the 
specified manifold pressure, but Mourning had assured Hobbs that he had 
not overboosted the engines. Hobbs indicated that scorched cowling would 
probably be noticed at the time of the daily preflight inspection but he did 
not know if the paint on the cowling had been scorched before Mourning's 
flight, as he did not always perform the preflight inspection. 

14 Beimerdinger's other reasons were allegedly based on his own observa
tiOn of Mourning's excessive speed in tax1ing, 6 to 8 months before the 

From the foregoing, it is clear that Respondent had 
knowledge of Mourning's union activity and that it 
was concerned about the pilots' interest in union rep
resentation. Thus, as we have noted above, several 
high-level officials were kept informed of and knew 
that Mourning was a prime suspect Ill union activity. 
In addition, during the time that Mourning allegedly 
used bad judgment. he was given a pay increase just 
before his discharge. Furthermore. although Heimer
dinger was allegedly concerned with Mourning's 
other deficiencies, he was not reprimanded nor were 
such matters mentioned to him when he was dis
charged. And while other pilots were involved in sev
eral serious incidents where damage to planes and 
property resulted. none were discharged. In these cir
cumstances. we conclude that Respondent merely 
seized upon the vaccuum-pump incident as a pretext 
for discharging Mourning and that such conduct was 
designed to discourage its employees' union activity. 
Accordingly. we find that Mourning was discharged 
in violation of Section 8(a)(3) and (I) of the Act.25 

We also find that Quinn's remark to Campbell was 
a warning to him not to get involved in the discussion 
between the pilots and pilot groups. and that this 
comment interfered with the employees' union ac
tivity and was a violation of Section 8(a)( I) of the 
Act.26 

THE REMEDY 

Having found that Respondent engaged in unfair 
labor practices within the meaning of Section 8(a)(l) 
and (3) of the Act we shall order that it cease and 
desist therefrom. 

discharge. In addit10n, a Mr. Patton. from fl1ght operauons. who was not 
called as a witness. reported lo Heimerdmger that Mourning checked the 
magnetos while taxiing the aircraft. contrary to company policy. On another 
occas10n, employee Gerry Pearson, also not called as a witness, reported to 
Heimerdinger that m 1967 Mourning d1d not adhere to "mstructions" and 
was taxiing at high speeds at a nearby Naval Air Station. At another time 
Heimerdinger also received a report that Mourning flew "at an altitude that 
probably he shouldn't have." Heimerdinger recalled that the only time he 
repnmanded Mourmng was for domg "taxi magneto checks gomg down the 
runway." Heimerdinger, as noted supra, did not relate any of the above 
reasons to Mourning at the time of discharge and he was never reprimanded 
about them. Heimerdinger did admit that the above "problems" are "com
mon" and that they happen to all pilots. We also note that overspeeding. 
overboosting, and/or overheating were not relied on as reasons for discharg
ing Mourning. 

"As we have found that Mourning was not a supervisor at the time of h!S 
discharge, we also find no merit in Respondents argument that he was a 
supervisor trainee and he ultimately would have become a superv1sor. There 
lS evidence in this record that Mourning was attending ground school to 
prepare himself to fly larger aircraft. but there is no evidence that the pro
gram was designed to train pilots to become supervisors. Furthermore, be
fore Mourning could expect assignment as a piloHn-command on larger 
aircraft such assignment was contingent upon h1s demonstrating his qualifi
cations therefor. Under the circumstances of thts case it would be pure 
speculation whether he would have ultimate!} attamed superVisor status. 

16 As the Administrative Law Judge found Campbell shared Mourmng\ 
status as a supervtM>r. he did not pass on the 8(a)( I) allegat10ns ofQu1nn and 
Campbell's discusSton. 
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We additionally shall order Respondent to offer 
Robert H. Mourning reinstatement to his former job. 
or. if that job no longer exists. to a substantially 
equivalent positiOn, without prejudice to his seniority 
or other rights and privileges, and make him whole 
for any loss of earnings he may have suffered hy rea
sons of the discrimination against him. Baekpay shall 
he computed on a quarterly basis. making deductions 
for interim earnings. and with mterest to he p;ud on 
the amount owing to be computed JJ1 the manner pre
scribed in F r-il Wool>mrth Companr. 90 NRLB 289 
( 1950). and Florida Steel Corpora/ion, 231 N RLB 651 
(1977): see. generally. Isis Pl11mhing & Heating Co., 
138 '-J RLB 716 ( 1962 ). enforcement denied on other 
grounds 322 F.2d 913 (CA. 9. 1963) 

Coscu 'SIONS 01· LAw 

I. Respondent is an employer engaged in and af
fecting commerce within Sect10n 2(2). (6). and (7) of 
the Act. 

2. The Union is a labor organization w1thin the 
meaning of Section 2(5) of the Act. 

3. By discharging Robert H. Mourning hecaust:: of 
his union activity, Respondent has violated Section 
8(a)(3) and (I) of the Act. 

4. By advising employees not to get mixed up in 
union activity. Respondent has mterfered w1th. re
strained. and coerced employees in the exercise of 
their rights guaranteed them under Section 7 of the 
Act. and has engaged in unfair labor practices in vio
lation of Section 8(a)( I) of the Act. 

5. The foregoing unfair labor practices affect com
merce within the meaning of Section 2(6) and (7) of 
the Act. 

ORDER 

Pursuant to Section IO(c) of the National Labor 
Relations Act. as amended. the National Labor Rela
tions Board hereby orders that the Respondent. 
Douglas Aircraft Company, a Component of Mc
Donnell Douglas Corporation. Long Beach. Califor
nia. its officers. agents. successors. and assigns shall: 

I. Cease and desist from: 
(a) Discouraging membership in the Air Line Pi

lots Association. or any other labor organization of its 
emplo_yees. hy discriminating against them in regard 
to their hire and tenure of employment. 

(h) Discharging. refusing to employ, laying off. or 
otherwise discriminating against employees because 
of their union activities. 

(c) Advising employees not to get mixed up in 
union activity or otherwise interfering with. restrain
ing. or coercing employees in the exercise of their 
rights guaranteed them under Section 7 of the Act to 

engage in organization or other protected concerted 
activity. 

(d) In any <'ther manner interfering with. restrain
mg. or coercing its employees m the exercise of their 
rights under Section 7 of the Act. 

2. Take the followmg affirmative action necessary 
to effectuate the policies of the Act: 

(a) Offer to Rohert H. Mourning immediate and 
full reinstatement to his former joh. or. if that joh no 
longer exists. to a substantially equivalent position. 
without prejudice to his seniority nr other nghts and 
privileges. and make h1m whole for an;. loss of pa:. 
suffered as a result of h1s unlawful discharge with in
terest thereon to he computed in the manner pre
scribed m the section nf this Dension ent1tled "The 
Remedy." 

(h) Preserve and. upon request. make ava!lahle to 
the Board or its agents. f(lf examma:ion and copymg. 
all payroll records. social security payment records. 
timecards. personnel records and reports. and all 
other records necessary to analyze the amount of 
hackpay due under the tenm of th1s Order. 

(c) Post as its Long Beach, California. place of 
business copies of the attached notice marked "Ap
pendix."'" CnpH�s nf said notice. on f(Jrms provided 
by the Regional Director t(lr Region J I. after hemg 
duly s1gned hy an authmi/ed representative nf Re
spondent. shall he posted hy it 1mmediately upon re
ceipt thereof. and he maintained hy 1t for 60 consecu
tive days thereafter. in conspicuous places. including 
all places where notices to employees are customanly 
posted. Reasonable steps shall be taken hy Respon
dent to insure that said notices are not altered. de
faced. or covered hy any other material. 

(d) Noti(v the Regional Directnr t(lr Reg1on J I. m 
writing. within 20 days from the date of th1s Order. 
what steps Respondent has taken to comply herewith. 

n In the e\·ent thal th1� Order 1s enfl1rced h) a Jw.igment of a L: n1ted StJ.te� 
Court of Appeals. the words m the n<>t1ce read1ng "'Posted h} Order of the 
NatiOnal Lahor Relatwns BoarJ" �hall read "Posted Pursuant ll) a Judgment 
of the Umted States Cnun of Appeals Lnft,rcmg an Order df the �attnnal 
Lahor RclatJun� APard." 

APPEJ\:DIX 

NOTICE To EMPLOYEES 
PoSTED BY ORDER OF THI-

N A nos AI LABOR REL\ noss BoARD 
An Agency of the Lnited States Government 

WE WILL sm advise employees not to get 
mixed up in umon activities . 

\VE WILL so 1 discharge or interfere with, re
strain. or coerce employees ll1 regard to hire or 
tenure of employment. or any term or condition 
of employment became of the1r protected con
certed activ ities. 
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WE WILL NOT in any other manner interfere 
with, restrain, or coerce employees in the exer
cise of their rights guaranteed in Section 7 of the 
Act except to the extent that such rights may be 
affected by lawful agreements in accordance 
with Section 8(a)(3) of the Act. 

WF WILL offer to Robert H. Mourning imme
diate and full reinstatement to his former posi
tion, or. if such position no longer exists. to a 

substantially equivalent position, without preju
dice to his seniority or other rights previously 
enjoyed, and make him whole for any loss of 
pay, with interest, or other benefits suffered by 
reason of the discrimination against him. 

DouGLAS AIRCRAFT CoMPA"iY, A CoMPO
NENT OF McDo!'NELL DocGLAS CoRPORA
nor-; 


