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Easy-Heat Wirekraft. Dh·ision of Bristol Products, 
Inc. and International Union, United Automobile, 
Aerospace & Agricultural Implement Workers of 
America. Case 25-CA-9248 

September 29. 1978 

DECISION Al\:D ORDER 

BY CHAIRMAl" F Al"SING ASD MHIBFRS lESKISS 

ASD PESELI.O 

On May 19. 1978. Administrative Law Judge 
Thomas R. Wilks issued the attached Decision in this 
proceeding. Thereafter. Respondent and the General 
Counsel both filed exceptions and briefs. 

Pursuant to the provisions of Section 3(b) of the 
National Labor Relations Act. as amended. the !\;a
tiona! Labor Relations Board has delegated its au
thority in this proceeding to a three-member panel. 

The Board has considered the record and the at
tached Decision in light of the exceptions and brief\ 
and has decided to affirm the rulings. findings. 1 and 
conclusions of the Administrative Law Judge and to 
adopt his recommended Order. ~ 

ORDER 

Pursuant to Section IO(c) of the National Labor 
Relations Act. as amended. the National Labor Rela
tions Board adopts as its Order the recommended Or
der of the Administrative Law Judge and herebv or
ders that the Respondent. b1sy~Heat Wirekraft. 
Division of Bristol Products. Inc .. Bristol. Indiana. 1ts 
ofJ1cers. agents. successors. and assigns. shall take the 
action set forth in the said recommended Order. 

1 The Re:-.pondent has exl'epted It\ ccrtam cn·tbhJlll) finJmg~ mJJe h:-, the 
AdmmJstrattve La\\ Judge. It IS the Board's e:-.tahhshed polK'\ not to lH'er

rule an Admtmstrattve Law Judge's resolutions wtth respect- to credihllltj 
unless the clear preponderance of all of the rele\'ant C\'u.Jence convmce'l us 
that the res(1lutwns are Incorrect. Stand1zrJ Dn· U 'all Produc/1', /m . 91 
'\il.Ril ~44 (1950). enfd 188 F.2d .162 iCA J. 19511 We have carefull\ 
exammed the record and tind no ha~1.;; for reversmg h1s fmdmg~ 

DECISI0'-1 

STATF\IF'\il 01· Tiff lASE 

THO\IAS R. WiLKS. Administrative Law Judge: This case 
was heard at South Bend. Indiana. on November 28. 1977. 
The charge was filed by the International Union, Cnited 
Automobile. Aerospace & Agricultural Implement Workers 
of America. herein called the Cnion. on September 12. 
1977. 1 and the complaint was issued on October 28. alleging 
violations nf Section 8(a)( l) and (2) of the Act bv Easv
Heat Wirekraft. Division of Bristol Products. Inc.: herein 

1 All dates are m 1977. un]e<;.;; nthern1~e >~tated 
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called the Respondent, on or about August 2) and there
after. rendering aid. assistance. and support to Its employ
ees fnr the purpose of formmg a labor org:ani1atwn herem 
referred to as an in-plant committee. Respondent tiled an 
answer and demed the commiss]()n of an unt;ur labm prac
tice. 

Lpon the entire record. mcludmg m:. observation of the 
demeanor of the witnesses. and after due consideratiOn of 
the briefs filed by the General Counsel and the Respondent. 
I make the following: 

F1sD1v;s rn F'-<"1 

I. H "RISDIC JIO'o, 

The Respl1ndent 1s. and has been at all times material 
herein. a corporation dul) organi7ed under. and existmg b\ 
virtue of. the laws of the State ,,f lnd1ana. 

At all times material here1n. the Respondent has main
tamed its principal nffice and place of bus111ess at Bristnl. 
Indiana. and an office and place l,f bus1nes-; at Lakeville. 
Indiana. and is. and has been at all t1mes malerial herein. 
engaged at s;ud facilitv and l<lC:IlHln 1n the manut;u.:ture. 
sale. and distributinn ,,f ekL'tncal prnducts and related 
products. 

Dunng the past \ear. a representati\t' perll'd. the Re
spnndent. 111 the C<HHse and C<lnduct <lf 1h buslll<.'" ,,pera
twns. purchased. translerred. and delivered l<l 1ts Rnstol 
and Lake\ ilk bci11tle' !W<lds and matenals \alued 111 e.\ce>s 
of $~0.000. wh1ch were transportt:d tn s:11d facilitit's direct!\ 
frnm St:Jtes other than the State of lnd1ana. 

During the past )t:ar. a rt:presentati\e penod. tht: Re
spondent. in the course and cnnduct <lf 1ts busint:ss <lpera
tions. manuf~1ctured. 'old. and distnbuted at 1h Rnstnl and 
Lake\ilk Llcilitlcs prnducts \,dued 111 e.xce" nf $~0.000. 
wh1ch were sh1ppcd fr<llll s;ud faL·illtle' Lhrecth Ill Statt:s 
other than the Stat<: uf lnLhana. 

The Respondent " no\\. and ha' heen at all timt'' mate
rial herem. an employ.:r engaged in l'<lllllllerce W1th1n the 
meaning ofScct1un ~(6) and (7) ,1f the Act. 

II. SIAI1 S 01 Ill~ l '-10'-

The Umon 1s. and has heen at all times matenal here111. a 
lahor organization with1n the meaning ofSect1on 2(5) of the 
Act. 

Ill. Till· All H;! D l'SI·AtR I \ROR I'RAl Ill I 

Respondent mamtams three manufacturing operau,,ns in 
lnd1ana. located at l.af..e\ille. :\ew Carh,k. and Rolling 
Praine. Only the Lake\·ille LKility 1s mvnlved herein. Re"
spondent's general manager and \ice president. Clarence 
Witsken. is responsible fur the three aforementiOned opera
tions. His office 1s located at the Lakeville t;1cilitv. whereat 
John Hoke is the plant manager and ( 'harles \Vehber IS the 
personnel manager. 

Approximately 20 vears agn. the l.ake\llle Employees 
Council. herein called Counc1l. was formed t(,r the purpose 
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of receiving information from management concerning the 
then-existing profit-sharing plan. The Council thereafter 
also evolved into an "employee suggestion committee." In 
1964, upon a change of ownership. the profit-sharing plan 
was abandoned. The Council. however. continued its exis
tence. It is composed of six members. i.e .. two production 
employees from the first shift. two production employees 
from the second shift. one production or maintenance em
ployee from the third shift. and one clerical employee. 
Council members are elected every 6 months by their fellow 
employees upon a secret-ballot election conducted hy out
going council members on company premises during work
time hut unfettered by management participation or obser
vation. 

The Council meets on a regular. fixed monthly schedule, 
on the company premises and during working hours. with 
the plant manager and the personnel manager. Witsken tes
tified that he also attended on occasion in past years. The 
plant manager conducts the meetings. He reports on the 
"flower fund," i.e., its status and application, and the status 
of Respondent's business at the Lakeville facility. There
after the floor is opened for questions or complaints from 
employees that are conveyed to management by the council 
members. A wide array of employee complaints concerning 
working conditions. including hours. and rates of pay have 
been discussed. In the words of Personnel Manager Web
ber: 

We will discuss it. There may be something that we 
can do. It may be something we can't do. We may not 
be able to do anything about the problem. If we can. 
and it is a legitimate problem. we work to solve it. 

If meetings extend beyond the shift of a particular em
ployee member. that employee is paid his normal rate of 
pay. Minutes of the meeting are prepared by management, 
reviewed by it, and posted on the plant bulletin hoard. 

The Council has no further function or structure. no 
dues, no constitution, and no bylaws. and it holds no group 
meetings with employees. 

In January the Union initiated efforts to organize the 
employees. A representation petition was filed with the Re
gional Director for Region 25 in Case 25- RC -6575 on 
March 22. The result of the election failed to disclose a 
majority of votes for the Union. On May II, objections to 
the election were filed, but they were withdrawn on July 5. 
The Council did not participate in the representation pro
ceeding nor in the election. On or about July 15, the Union 
forwarded letters to employees of Respondent. wherein, m
ter alia, it expressed its intention of renewing its organizing 
efforts. There is no evidence of Respondent's knowledge of 
this letter. 

B. E~·idence of Respondent's Union Hostility 

On March 10, an unfair labor practice charge was filed 
against Respondent in Case 25-CA-8730 which culminated 
in a settlement agreement on July 5. The General Counsel 
was permitted, over the objection of Respondent, to adduce 
evidence of conduct by the Respondent which had been 
part of the subject matter of the aforesaid settlement agree
ment. The purpose of this evidence was not to litigate the 
subject of the settlement agreement. which was not set aside 

by the Reg10nal Director. but onl) to afford a background 
to evaluate subsequent post-settlement conduct of Respon
dent. in light of its motive or obJeCt. No inference was ar
gued. nor is any raised. with respect to the execution of a 
settlement agreement. The Board has held such presettle
ment conduct admissible for the purpose of object and mo
tivation of postsettlement conduct. Local Union 613 of the 
Imemalional Brolherhood of Elenrical 1-Vorkers, A FL- C/0 
IM.HE. Contracting, Inc), 227 NLRB 1954, fn. I ( 1977); 
S1nr.1 Sash & Door Company, 164 ~LRB 468 (!969); and 
Vrmhem California Dislricl Counul of" Hodcarriers and 
Common l_ahorers of America, AFL-C/0 (Joseph's Land
scaping Serrice). 154 NLRB 1384 ( 1965 ). 

Mary Cornelius, an employee of 22 years' tenure, testi
fied credihly and without contradiction that on March 6 she 
engaged in a conversation at breaktime in the plant, in the 
presence of other employees. with Witsken wherein Wit
sken stated that Respondent and the employees got along 
without a union in the past and could get along without one 
now and that. if a union did obtain recognition, "there 
would be a few--some eliminated and someone would get 
hurt. the very ones that wanted it in would he the ones that 
would get hurt. ... this is not my dad fighting your dad. this 
is for real." 

Betty Brown. an employee of 12 years' tenure. testified 
credibly and without contradiction that Larry Lerner!. an 
admitted supervisor, summoned her to his office in the first 
week of March shortly after she had distributed union lit
erature in the parking lot. ordered her to refrain from dis
tributing union literature any further in the companv park
ing lot, and told her that she could neither solicit union 
support nor distnhute union literature during worktime In 
the work area. When she protested that an antiunion em
ployee had freely campaigned against the Limon during 
work time. he ordered her to hmit her umon literature distri
butiOn to the public highway. Up to that point. there had 
been no rules at the Lakeville facility as to solicitation or 
distribution. A no-solicitatiOn. no-distribution rule was 
posted. 

C. The .Jt1gus1 Council Meelings 

A regular council meeting occurred on August 24. Em
ployee members present were Mary Gerhart. Theresa Hart
stein, Betty Hoof, Larry Sumpter, Doris Walters, and Mary 
Garless. In addition to Hoke and Webber. Witsken, who 
had not attended these meetings in recent years. was pre
sent. 

Witsken testified that the Easy-Heat Wirekraft Division 
had recently been acquired by Bristol Products. Inc.; that 
he had recently toured and familiarized himself with the 
Bristol operations elsewhere: that he was present at the Au
gust 24 meeting to explain the Bristol operations to the 
Council: that he explained Respondent's financial report; 
and that after he did so he departed but was summoned 
back by Webber and Hoke to respond to an employee 
member's question "regarding an employee committee ar
rangement with other Bristol Product [plants]." 

Hartstein testified that after Witsken left the meeting re
sumed its normal business when thereafter Hoof raised a 
question "about organizing an in-plant bargaining commit-
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tee" and sa1d that she had been asked by a "friend" to 
inquire of a committee because she had heard of their exis
tence at other companies. Hartstein opined that it was Ille
gal, but Hoke and Webber stated that they did not thmk so. 

Witsken therefore reappeared. He told the Council that 
he had not visited plants where such a committee existed 
and that he was not knowledgeable about employee com
mittees: that he did not "know the ins and outs of how they 
were formed under the law. exactly how they were eventu
ally formed and the contract was arrived at." Witsken testi
fied that he told them " ... that there was an attorney who 
we were acquainted with, namely Marvin Breskin who 
might be able to lead or at least expound upon those ele
ments under the Act that lead to such a committee." 

Hartstein testified that they were asked if the~ deSJred to 
hear the attorney and all employee members agreed that "it 
wouldn't hurt." The meeting recessed and the next day re
sumed to continue its normal business. 

Contact was made by Respondent with Breskin. a De
troit labor attorney experienced in contract negotiations 
and a member of the Bristol board of directors. Arrange
ments were made for his appearance at a special council 
meeting on September 8. Breskin subsequently appeared at 
the behest of Respondent and was compensated by Respon
dent for his time and his presentation at the September 8 
meeting. He concededly appeared in the capacity of an at
torney. 

D. The September 8 Meetmg 

Council members were notified that a meeting would be 
held by means of a personal message from Plant Manager 
Hoke. The regular monthly meetings are announced on the 
bulletin board. At the September 8 meeting, the same coun
cil members were present, as was Witsken, who mtroduced 
Breskin as a friend, an attorney, a member of the Bnstol 
board of directors. and a former Hoosier. 

According to Hartstein. Breskin stated to the group that 
he was brought to speak in regard to 

... these organized committees and that he had orga
nized others1 ... factories, and he started outlines ... 
committees, what their function is and that an organi
zation like this is recognized by the NLRB and that it 
is legal and that the question was asked how do you 
get in and he said ... it's like a maJority rule that you 
would have to vote on it like you would a union and 
that this could be done in a number of ways-secret 
ballot or show of hands whatever you elected to do. He 
suggested the secret ballot. that more people like that. 

She testified that Breskin compared "organized commit
tees" with unions m that he pointed out that umons have 
dues and assessments and bylaws but that a committee 
could not collect dues unless its structure was more formal
ized and it complied with Federal financial disclosure laws. 
Breskin pointed out that once committees are selected b) a 
majority of employees for representation purposes they 
elect their officers. and "then the company would give the 

2 Not contradJcted hv Breskm. 

officers a letter of recogmzmg them as bargaimng for the 
other [employees)." 

An employee asked whether a commlttee could avail it
self of "lawyers and arbitrators." Breskm said that commit
tees had a "right" to utilize arbitration as a means of set
tling disputes with management but that the cost of 
arbitration would he equally shared. A member a~keJ how 
the emplo\ees could raise money to finance the arhttration 
mechanism. and Bresktn thereupon set forth examples of 
how employees elsewhere arranged for financing. e.g .. de
duction of "2C" from thetr wages to be set in a fund for th1s 
purpose. or bake sales. 

According to Hartstem, Breskin said that a committee 
could not hold meetings "or anythmg like this" dunng com
pany time "but that in some of the plants. it wuld poss1bly 
be worked out at Easy Heat, they had set as1de a Sunday a 
month for you to have meetings without supervtsors there." 
The plant at Lakeville is nonoperat1ve on Sundav. 

Hartstein inqUJred whether a committee could -have legal 
assistance. particularly at contract negotJations. to which 
Breskin responded that they could but that the committee 
would have to pay for it. not the Company. Hartstein pro
tested that employees had no money. espectally for the ini
tial contract negotiation. and furthermore were not "edu
cated enough m business matters" to be able to negotiate. 
In response, Breskin stated "that the company could help to 
educate the committee on business matters. that that was 
the kind of nice thing about these organizations. that the 
company was on a more friendlier term." She explained. 
however. that the offer to help, i.e .. educate. was made with 
respect to the "business matters of the company." 

Pursuant to a question from counsel for the General 
Counsel as to whether Breskin offered written recognitiOn 
to the Council. Hartstein reiterated her pnor testimony 
relative to Breskin's explanation of how recogmtion was 
granted hy employers tn general. i.e .. after majnnty status 
was reached by way of an election. l n response to a leading 
question as to whether Breskin stated that Respondent 
would grant recognition to a committee after a maJority of 
its own employees "want this organization," she responded 
"yes." Clearly. her own account of what Breskin stated re
flected that he narrated what the practice was m general. 

Hartstein testified that there was no specific reference w 
contracts by Breskm, that employees are guaranteed the 
right to strike "by law." and that nothing was said about 
the NLRB conducting the election. 

On cross-examination, Hartstein was asked: 

Okay. Now, when Mr. Breskin talked With you, d1d he 
suggest to you that he was not recommending the com
mittee system for you but that he was merely discuss
ing how comm1ttee systems worked? 

She responded. "I would say no. He seemed to he in favor 
of committees for small companies." 

In redirect examination she explamed that Breskin had 
stated in companng the two entities that unions "had the 
power to put small companies out of business and that in 
smaller companies these organized commtttees seemed to 
work out fine." He did not describe any particular plant. 

On cross-examtnation she testified that she could not re
call whether Breskin said that he was not recommending 
the formatiOn of a commtttee but only explaintng it. She 
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then freely admitted that he said that the Company cannot 
participate in the formation of a committee and that the 
Council or the employees must handle it by themselves: 
that he never stated that the Council could organize a com
mittee hut instead explained how other committees had or
ganized elsewhere: that he did not state that they should 
follow those methods; and that he stated, "We are not en
couraging you or discouraging you to form an employee 
committee, that is a matter for you to decide." When asked 
whether Breskin in fact alluded to the recent union demand 
for recognition and stated that if a committee similarly de
manded recognition the Company would demand proof of 
majonty, "Just like the UA W," she responded that she did 
not recall. She further explained that Breskin's references to 
meetings on company premises had nothing to do with the 
election of a committee hut only related to contract ratlfka
tion meetings. 

Hartstein testified that she requested Hoke to provide her 
with a written account of Breskin's talk which she could 
convey to fellow employees. Instead Hoke posted a written 
summary which had been prepared by the Respondent on 
the bulletin hoard. 

Breskin testified that he was presented to the CounciL 
imer alia. as "an attorney who has had experience with 
employee committees" and that the Council was told that 
Witsken arranged for his appearance because of his "expe
rience." He advised the employees that he represented sev
eral employers who;,e employees were represented by em
ployee committees and that one of those employers was 
Bristol Product;,, Inc. He cited a specific example. Breskm 
further testified that he told the employee members that a 
committee enJoys the same labor law status as a umon: that 
employees have the right to join or not join a umon or to 
choose or not choose selt~organu.ation: that employee com
mittees are formed hy employees without management m
volvement, participation, or encouragement; and that the 
process used by otht:r employees in selecting committee 
representation has been carried out hy a variety of means, 
including NLRH elections, non-NLRH elections by secret 
vote, or some other means of accurately demonstrallng a 
maJority status. 

Ht: responded in answer tn a question that employees 
under committee representation retain the right to strike. 
He testified that a request was made to compose a written 
account of his talk, that the meeting lasted for 1-1/2 hours, 
and that he had no further independent recollectiOn of what 
was said. lie Identified the written account of his talk that 
was subsequently posted as an accurate document consist
ing of the "minutes and summaries" of the meeting. After 
refreshing his recollection by reading the notice, he further 
recalled mentwning to employees the 2-cent payroll deduc
tion mechani..,m utilized by employees at another employ
er's plant in order to raise funds for arbitration expenses. 
He testified that the notice "pretty well reflects everything 
that was said" and "I can't attempt to recall anything to 
add to it." 

On cross-examination he conceded that the notice was 
not a verbatim account of his speech and that several ele
ments were not 111cluded therein. Thus, his testimony on 
cross-examination showed that he told the employees that 
although meetings could not he held on company time or 
property, one employer did permit use of a plant on Sunday 

for committee meetings. He denied offering them the use of 
Respondent's plant on Sunday. The notice states. in part, 
"Mr. Breskin pointed out that meetings would have to he 
held on the employee's own time. hut they could use a 
meeting area in the plant." 

On cross-examination Breskin further conceded that 
Hartstein raised a question as to the ability of employees to 
negotiate intelligently, hut he testified that he responded 
that some committees educated themselves through the use 
of Federal mediation services and the NLRB. He denied 
that he told her it was possible for the Respondent to edu
cate employees hut said he told them that the employees 
who had selected committee representation had either ac
quired knowledge or had the selt~confidence to represent 
themselves. 

Hreskin also admitted that there was a discussion as to 
the subject of dues, 1.e., he told them that if they collect 
dues it is neces>ary to have a constitution and bylaws, 
which must he filed with the Department of Labor, whereas 
he was aware of one committee that did not file such re
ports because it did not collect dues. 

With respect to whether he compared unions with com
mittee>, Breskin, on cross-exam111ation, at first denied mak
mg any comparison. However, he conceded that in making 
the refaence to the employees' right to strike, he told them 
there was no ditrerence between union representation and 
committee representation. \\'hen asked whether he could 
then recall any other cnmpansons that he made in his 
speech. he testified hesitantly, "I don't. I don't remember." 
He then conceded that he did indicate to employees that 
unions collect dues and that comrmttees do not. He further 
conceded making a reference to umom and committees in 
the context of negotiations in the followmg sequence of tes
timony: 

Q. (By \1r. Gatzke) Do vou recall saying anything 
about how ;ou like or preferred or thought that com
mittees wne better suited for small plants than unions 
were. comnuttees of the type that we are talking about 
on that day? 

A. I think the only reference that was made. was 
again, I was asked or a comment was made whether 
the employees could do it themselves. whether they 
would know enough to negotiate a contract and I think 
I indicated that it wasn't like the hig company negotia
tions, it wasn't General \1otors that we were talking 
about. And that other employee committees that I was 
familiar with had gone out and educated themselves 
and felt comfortable doing it. 

Thus, hy his response Breskin admitted that his speech 
encompassed matters beyond those recited in the notice: 
that his independent recollection of the speech was limited: 
and that he did make comparisons with labor organiza
tions. At least on one point, the ofter of the use of the 
company plant, he is apparently contradicted by the notice. 
\\'hen questioned as to matters not encompassed in the no
tice, his demeanor was uncertain. Finally, he did not specif
ically contradict the testimony of Hartstein in regard to her 
testimony that he told the committee "that was the kind of 
nice thing ahout these organizations, that the company was 
on a more friendlier term" and "they [unions] had the 
power to put small companies out of husmess and that in 
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smaller companies these organized committees seemed to 
work nut fine." :-.letther Hoke. Wehher. nor W1tsken testi
fied as to Breskin's speech. despite their presence at the 
meeting. 

Hartstein impressed me as a responsl\ e. spontaneous. 
and candid witness. In many instances she readily made 
admissions which were damaging to the General Counsel\ 
case, and she was not easily mfluenced hv 'orne of h1s lead
ing questions. But in other areas. she testified With self
assurance and certitude. Hartstein. moreover. possessed a 
greater overall independent recollection of the speech than 
did Breskin. and her demeanor. hy• and large. was litr mnre 
certain. I therefore conclude that her account is more reli
ahle and therefore more credihle wherever it cnnflicts wtth 
Breskm's testimony. particularly in regard to testimOn) re
garding Breskin's comparison hetween unions and commit
tees. 

E. :lnalrsi.1 and Conclusion., 

There is no evidence of further conduct h) the Respon
dent vis-a-ris the Council suhsequent to Septemher. amle 
from the usual tender of meeting place and patd time for 
meeting. Up to that time. neither the Respondent nor the 
counnl memhers cnncei\ed nf the Council as an excluSive 
colle<.:t1ve-hargammg agent 111 the usual lavman 's under
standing of that term. The cnmplamt does nnt allege the 
Council to he a lahor organi7alltH1 \\Ilhtn the meamng of 
the Act and perforce does not allege that Respondent ille
gally dnminated. mterfered with. or assisted it as a lahnr 
organization. Indeed. the cnmplaint alleges that Respnn
dent violated the Act hy rendenng unlawful ;l!{l, assistance. 
and support to its "employees" fl1r the purpose of formmg a 
lahor organizatiOn. Elsewhere the complaint refers to the 
"potential organizers of an in plant committee." 1\o con
duct of Respondent prior to Augu;,t 23 is alleged to have 
violated the Act. The General Counsel argues in his hnef 
that the Council Is a lahor organization withm the meanmg 
of the Act and that Respondent. by its conduct on August 
24 and Septemher 8. unlawfully assisted and supported it in 
violation of Section 8(a)(2) of the Act. Respondent"s argu
ment in its hrief is that as of August 24 and Septemher 8 no 
labor organization was in ex1stence and. ergo. there cnuld 
he no violation of Section 8(a)(2). 

The nature and function nf the Council was fully liti
gated. desp1te the ahsence of an explicit allegation in the 
complaint as to its status as a lahnr organization. From the 
undisputed evidence in the record. the Council clearly con
stituted a lahor organization within the meaning of the Act. 
Sectwn 2(:1) of the Act defines a lahnr organization as: 

[A]ny organization of any kmd. or any agency or em
ployee representation committee or plan. 1n which em
ployees participate and which exists for the purpose. in 
whole or in part. of dealing with employers concerning 
grievances. labor disputes. wages. rates nf pay. hours of 
employment. or conditions of work. 

In !V.L.R.B. v. Cahot Carhon Compm~\' and Cahot Shops. 
Inc., 360 U.S. 203 ( 1959), the L'.S. Supreme Court held that 
the term "dealing with" is not coextens1\e with the less 
comprehensive phrase "hargaining with." Therefore. the 

ahsence of am "hargatnmg" In the usual sense nf that wnrd 
is immatenal. It i~ well settled that the phra-;mg uf the 
statutory detimtiOlli'- 111 the d!s.JunctJ\e. Accurdingl\. "deal
ing wtth" an emplo\er com:erntng one (nr mnre) uf the mat
ters enumerated 111 SectHm 2(5) 1s a functiOn 'utliuent in 
Itself tn cnnstttute an enttt\ a~ a lahtlr nrganizatinn \\ith1n 
the meaning of the Act. 

rherefore. the CnuncJI. hy meelill)! With the Re;.,pondent 
111 a representative capacity to pre;.,cnt and discus;., cum
plamh nf wages. hours. and wnrkmg cnnd1tions cnncermng 
employees as a whole. m fact d1d functinn as a lah<>r urgam
t.atlon. Alta Bates Hospital. 226 NLRB 485 ( 19761: \lonn 
0/d\moht!e Companr. 201 "'LRB 155 ( 197:1): .\ortlz Amen
can Rockwell Corporation. 191 :\LRB 833 ( 19711: and F7S 
Corp. IDmswn o(Httco). 1841\LRB 787 (19701. ltheref(lre 
conclude that the Council was at all times matenal herem a 
lahor nrgamzat1un. 

Respondent"s dealings with the CPuncd prt<lr tu August 
24 are not alleged Ih>r argued l< > hL· \I< >I:! tl\ c of the Act. 
Indeed. the Board ha;., held that 11 "not unlawful.t>cr 1<'. t(>r 
an employer to provide ;..ome facilitie> to a lahur organtza
tlon or a plant committee 111 a spirit of cnupcration . . \'unnen 
Products, Inc.. 189 :-.1 LRB 826 ( 197 l ): L<llli.lh Compam·. 
Texas Dir1.wm. 180 N LRB 582 ( 1970): and Heston Corpora
tion. Inc., 175 N LRB 96 ( 1969). The compLunt, in para
graph 5. alleges that Respondent unlawful!\ aided. assisted. 
and supported "It> emplo::, ees·· (the Council) for the pur
pose of forming a lahor organiz1111on. 

Clear!\', '<.'\'era! contcnt1uns ,,r the: (i.:ner.d C<>Uihel are 
not supported h) the testmwm (If the (it'neral CouJbel', 
own witness. 1.e .. Hartstein. Bre;.,k1n lhd nut. acn>rdmg to 
Hartstem. dtscuss the particulant1es ,,fa lahor contract nnr 
gtve advice concermng the detailed terms of an) specJtic 
~.·ollectJve-hargammg agreement (par. 5(1)). lie d1d not otfer 
mstructions a' tu specific negntiat1ng cnnduct (par. 5(e)). 
With respect to the allegatiOn that Respondent expl!ntl) 
uffered to recogmze and bargam with a l'<'ll1111ittee 111 the 
ahsence of an :-JLRB electinn (par. 5(e)). I cannot tlnd 
Hartstein's testimony to >upport such a cnnclusiun. :\1-
tlwugh :-.he testified that Breskm did not refer tu an 'd.RB 
election. whereas he sa1d he d1d. her teslimnn). as I han~ 
concluded ahove. reveab that Breskm had talked 1n gener
alities as to how other plant committees had heen org.lmzed 
and that he did in fact specifically refer to the necessity tn 
demonstrate a maJority status hy some means. preferahl) a 
secret-ballot election. Within the same context. she recalled 
that he did refer to a committee's legal status in relation to 
the NLRB. E\en within the context of the speech as Hart
stein recalled 11. l cannot find that Breskin was explicit!) 
precommitting the Respondent to recognition and hargain
ing with a committee Without henefit of an :-.;LRB-con
ducted election. What he implied is another matter. 

With respect to the alleged offer of financial adviCe (5(d)). 
Breskin admittedly responded to questions hy Citmg de
tailed examples of how other committees provided them
selves with support. He also. according to the testimon) of 
Hartstem. which I credit. offered the assistance of the Re
spondent in educatmg the committee as to the husiness and 
finances of the Company withm the context of negotiations. 
and he did suggest Withm the framework of that discusston 
that "that was the kind of mce thing ahout these orgamza
lions. that the company was on a more fnendlier term." 
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Clearly. the implication therein was that Respondent also 
would take a more cooperative posture in any negotiation;, 
that might occur with an in-plant committee than it would 
with an outside lahor organization. He was. after all, under
stood hy his audience to he a memher of the hoard of direc
tors of the parent corporation. and though ostensihlv pre
sent as an attorney. he cannot he characterized as a mere 
detached outsider. Indeed. he told them that he had orga
nized other committees. Management representatives w~re 
present and tacitly adopted his presentation. Breskin's ref
erence to the consequences of a plant shutdown that some
times occurs when small plants deal with outside lahor or
ganizations. whereas "organized committees seemed to 
work out just fine," further enhance the conclusion that he 
intended to and did in fact imply that Respondent would he 
more cooperative w1th an in-plant committee than with an 
outside lahor organization. It is notewmthy that in no com
parison did Breskin cite any advantage of an outside lahor 
organization. 

Although Breskin took care to sprinkle his speech w1th 
disclaimers and professions of detachment and matter-ot~ 
fact allusiom to other committees. I conclude that the 
thrust of the speech was calculated to impel the Council to 
take steps to convert itself into a more formalized lahor 
organization. for which ready recognition and hargaming 
was implied. 1 

Respondent argues that the use of company facilities and 
payment of council memhers is not per sc violative of the 
Act. However. the ,<)unncn case and others of its genre In
volve an entirely different situation. I.e .. one in which there 
is an arms-length dealing with an independent. self-sustain
ing plant bargaining committee. In this case. the Council 
was provided company facilities and company time. on 
September 8. to make a fundamental change in the nature 
of its structure and purpose. An attorney was provided at 
Respondent's expense to "lead" it. in the words of Wnsken. 
and answer any questions put to him. Whatever the argu
able innocence of that conduct alone may be. it must he 
viewed within the context of the total conduct of Respon
dent in this case.• 

Although the Respondent on August 24 responded to an 
inquiry of an employee. and did not initiate the suhject of 
transforming the Council into an in-plant committee. 1ts 
subsequent conduct constituted no mere accommodation to 
an employee's request for int()rmation.' 

The Breskin speech. as I have found. was calculated to 
and did in fact encourage the formation of an in-plant com
mittee with an implied promise of a more receptive bargain
ing posture hy Respondent. That speech followed a recent 
union organizing effort wherein Respondent conducted a 
campaign in which it admittedly opposed the Union in a 
course of speeches and letters to employees. That campaign 

1 Compare Doces Snth Ave., Inc .. 225 NLRB 806 (1976), wherein expres
sions of ostensible detachment by managemenl representatives were viewed 
in the context of Ihat respondent's conduct and behavior. which demon
strated the aciUal message intended to be conveyed to employees. 

'Compare Duquesne University of the Holy Ghost, ]98 NLRB 891 (1972). 
wherein the Board considered the factual context in evalualing when coop
eration becomes interference. 

'Compare Wisco Industries, Inc., 188 NLRB 326 (1971). where employee 
initiation was found to provide Ihe employer with no license to encourage, 
support. and promote an in-plan! committee. 

was marked hy an expressed hostilll) to outside union rep
resentation. The representation efforts hy the Lmon culmi
nated only on July 5. Barely 2 months later. Respondent 
moved with alacrity and arranged a special meeting of the 
CounciL during working hours. That meetmg. with Bresk1n. 
was chaired hy the Respondent and led hy it. The meeting 
Itself d1d not concern the normal husmess of the committee. 
I.e .. no business matters were discussed and no complamts 
of workmg condit1om presented. Rather. the only suhject 
matter dealt With was the transti•rmation of the Council 
Into a more structural lahor organization. after 20 years of 
existence. Notices summanzing Breskin's speech were 
posted quickly hy Respondent. Within a few days. while the 
suhject was heing discussed hy the employees. Hartstein. 
who had expressed douhts and raised questions at the Bres
kin meeting. was interrogated hy Plant Manager Hoke as to 
whether or not the employees appeared willing to organize 
an In-plant committee. 

l'nder the full factual context of this case. I conclude 
that Respondent's conduct exceeded that of mere coopera
tion and. in !~tel, constituted unwarranted interference with 
the Council hy means of advice. support. and assistance to 
it. rendered on September 8. wh1ch was given for the pur
pose of forming a lahor orgamzation. i.e .. an 111-plant bar
gaining committee. and thus vwlated Section 8(a)( I) and (2) 
of the Act. 

1. Easy-Heat W1rekraft. Division of Bristol Products. 
Inc .. is an employer engaged in commerce withm the mean
ing of Section 2(6) and (7) of the Act. 

2. Both International Umon. Lnited Automobile. Aero
~pace & Agricultural Implement Workers of America. and 
Lakeville Employees Council are lahor organizations within 
the meaning of Section 2(5) of the Act. 

3. Since on or ahout September 8. and at all times there
after. Respondent has interfered with the administration of 
the Lakeville employees committee and has contributed fi
nancial and other support to it m violation of Section 
8(a)( I) and (2) of the Act. 

4. The aforesaid unfair lahor practices affect commerce 
within the meanmg of Section 2(6) and (7) of the Act. 

THf. REMI:DY 

Having t(mnd that the Respondent has engaged m an 
unfair lahor practice withm the meaning of Section 8(a)( I) 
and (2) of the Act. I shall recommend that it cease and 
desist therefrom and that it take certalll affirmative actiOn 
designed to effectuate the policies of the Act. 

Upon the foregoing findings of fact. conclusiOns of law. 
and the entire record. and pursuant to Section IO(c) of the 
Act. I herehy issue the following recommended: 

ORDER' 

The Respondent. Easy-Heat Wirekraft. Division of Bris
tol Products. Inc., BristoL Indiana. its officers, agents. suc
cessors, and assigns, shall: 

6 In I he event no exceptiOns are filed as pnWided hy Sec. I 02.46 of the 
Rules and Regulations of the NatiOnal Lahor Relations Board. lhe findmgs. 
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I. Cease and desist from: 
(a) Recognizing the Lakeville Employees Council as the 

representative of its employees unless and until such time a~ 
the Lakeville Employees Council has been duly certified b) 
the Board as the exclusive collective-bargaining representa
tive of nonexempt employees in an appropriate unit or 
units. 

(b) Unlawfully contributing any financial or other sup
port or assistance. or acting in any advisory capacity. to the 
Lakeville Employees Council. 

(c) In any other like or related manner interfering with. 
restraining. or coercing its employees in the exercise of their 
rights to self-organization; to form, join, or asstst an) labor 
organization; to bargain collectively through representa
tives of their own choosing; and to engage in other con
certed activities for the purpose of collective bargaining or 
other unilateral aid or protection. or to refrain from any 
and all such activity. 

2. Take the following affirmative actiOn, which ts neces
sary to effectuate the policies of the Act: 

(a) Withdraw and withhold recognition from the Lake
ville Employees Council as the representative of its employ
ees for the purpose of dealing with it in respect to gnev
ances, labor disputes. wages. rates of pay. hours of 
employment, or other conditions of employment unles~ and 
until the Lakeville Employees Council has been duly certi
fied by the Board as the exclusive collective-bargatntng rep
resentative of employees in an appropriate unit or umts. 

(b) Post at its Lakeville, Indiana, facility copies of the 
attached notice marked "Appendtx."' Copies of said not tee. 
on forms provided by the Regional Director for Region 2:>. 
after being duly signed by Respondent's authorized repre
sentative. shall be posted by Respondent immediately upon 
receipt thereof. and he maintained by it for 60 consecutt\ e 
days thereafter, in conspicuous places, including all place;, 
where notices to employees are customarily posted. Reason
able steps shall he taken by the Respondent to insure that 

conclusions, and recommended Order herem shall, as prov1ded m Sec. 102.48 
of the Rules and Regulations. he adopted by the Board and become lts 
findmgs, condus10ns. and Order, and all objections thereto shall he deemed 
waived for all purposes. 

1 In the event that this Order is enforced by a Judgment of a Umted States 
Court of Appeals. the words in the notice reading "Posted by Order of the 
National Labor Relations Board" shall read "Posted Pursuant to a Judgment 
of the United States Court of Appeals Enforcing an Order of the National 
Labor Relations Board." 

said nottce> are not altered. defaced. or covered by an:
other material. 

(c) Notify the Regional Director for Region 25. tn wnt
mg. within 20 day> from the date of this Order. what step;, 
the Respondent has taken tn compl) herewith. 

APPEl'\DlX 

'-io nn To E\tPLOYEES 
Posii:D BY 0RDJ:R (H 1111 

l'\A!IOSA! LABOR R!:LAIIOSS B<lARil 

An Agency of the U mted States Govern men 1 

Wt: WILl sot unlawfull:. furmsh financial ur other 
support nr act in any advisory capacity to the Lakeville 
Employees Council of our employees. 
w~ WILL ~or in any other hke or related manner 

mterfere wtth. restrain. or coerce our employees 111 the 
exercise of their rights to self-organization: to form. 
join. or assist any labor orgamzation; to bargain collec
tively through representatives of their own cho<lstng: 
and to engage m other concerted activities for the pur
pose of collective hargaming or other mutual aid or 
protection. nr tn refrain from any and all such acttvi
ues. 

WI: WILL ~or recognize the Lakeville Employees 
Council as the representative of any of our employees 
for the purpose of dealing with us concerning griev
ances. labor disputes. wages. rates of pay. hours of em
ployment. or other conditions of employment. unless 
and until the Lakeville Employees Council has been 
duly certified by the National Labor Relations Board 
as the exclusive bargaining representative of our em
ployees in an appropriate umt or umts. 

WE WILL withdraw and withhnld all recogmtton 
from the Lakeville Employees Council as the repre
sentative of any of our employees for the purpose of 
dealing with us concerning grievances. labor disputes. 
wages, rates of pay, hours of employment, or other 
conditions of employment unless and until the Lake
ville Employees Council has been duly certified by the 
~ational Labor RelatiOns Board as the exclustve bar
gaining representative of our employees, m an appru
pnate umt or units. 

EAsY-HtAt WrREKRAH. Dt\tSJos o~ BRtsJoL 
PRoDlrrs. l~c. 


