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PREFACE

As part of Impact Analysis, our general reinvention efforts and our
program to improve the quality of case processing, we have implemented a
program to identify and share successful casehandling practices among
Regional Offices. Qur focus in this effort is not to mandate additional
procedures and requirements, but to capitalize on the delegation of
authority and the expertise within our Regional Offices. Because of the
wide range of delegated authority which Regional Directors exercise as
well as the variety in the Region’s size and the nature of the geographical
area which Regions cover, we recognize that local practices and
procedures develop within the Regions which, while consistent with
operational policy and procedural directives, demonstrate creative and
successful approaches to handle and resolve a multitude of issues which
arise in our field work. Historically, our annual conference of Regional
Directors and managers has provided an opportunity and forum where the
sharing of experiences and practices has been informally integrated into
our more structured conference agendas in a constructive and collegial
setting. Given our need to facilitate casehandling, conserve resources and
make our operations more efficient and effective, there is an institutional
need to continue fostering this exchange of ideas and information.

in many areas of case processing, there is not a single best practice.
Rather one of a number of practices may be best for a particular Region in
light of its characteristics. Thus, we have attempted to set forth various
practices in the casehandling pipeline so that if a Region is dissatisfied with
its approach, it can adopt one of the described procedures. When there
was, in the Committee’s view, a single best practice, we have also so
indicated by underlining that practice. The best practices have aiso been
summarized at the end of the report.

Attached to this report are examples of documents that Regions
should consider adopting. Other Regions may already be using these or
similar documents, but we attempted to attach only a limited number of
documents. We wish to express our appreciation to the Regions, both
management, local unions and bargaining unit, for responding to the survey
regarding R case best practices and submitting their documents.

The members of the Committee are: Alvin Blyer, Regional Director,
Region 29; Jeffery DeNio, Field Attorney, Region 15; Stephen Glasser,



Assistant to the Regional Director, Region 7; Ronald Hooks, Regional
Attorney, Region 26; Nelson Levin, Deputy Assistant General Counsel,
Division of Operations-Management; Jean Libby, Field Attorney, Region
21: Marion Muma, Field Examiner, Region 7; James McDermott, Regional
Director, Region 31; Dorothy Wilson, Deputy Regional Attorney, Region 14.

INITIAL R CASE PROCESSING

A, Service of Petitions and Notices of Hearing and Related
Documenits in R Cases

Presently, faxing is the most rapid technological method available to
the Regions although it is not improbable, in theory, that faxing could
someday be replaced by electronic filings. The trend now in the Regions is
clearly towards more use of the fax. Essentially all Regions fax petitions.
There remain many Regions, however, which delay the issuance of the
notice of hearing (NOH) for a few days in an “up front” effort to secure a
stipulated election agreement without issuing a NOH. In fact, this
determination, i.e., “fax” or “talk” first, is the most significant variant in how
Regions approach the NOH. No matter the approach, all Regions were
cognizant of the need to issue the NOH in time to open the hearing, absent
an election agreement, within the General Counsel's guidelines.

While the Committee recognizes that local circumstances prevailing
in a given Region may impact the application of the following, we also
believe that the procedure below for service of petitions, the NOH and
related documents should be considered a best practice. Samples of
documents used in various Regions are included as Attachments A - D.

Petitions should be faxed to all parties (except Petitioner)

on the day of filing. Service by mail should be achieved
within two days of filing. The opening correspondence should
reflect that the hearing will be conducted on consecutive days
until it is completed. absent the most compelling
circumstances, and that requests for postponement of a
hearing will be granted only for good cause and consistent
with the requirements set forth in Form NLRB 4338.

A NOH, either formal or “informal” (anticipated or proposed)
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should also be faxed to all parties on the date the petition is
filed. In no instance should a formal NOH issue less than five
days before the hearing is opened. Mail service of the formal
NOH should occur as soon as possible following the fax
transmission.

Hearings should open between the 10t and the 14th day after
the petition is filed whenever possible.

The NOH should firmly put the burden on the parties to
justify any postponements and propose alternate dates
cleared by all parties that are acceptable o the Region.
Please refer to Section C below for further definition of
the burden placed on the parties.

B. Management, Supervision and Employee Utilization
in R Cases

Supervision and R case specialization within the unit varies among
the Regions. A plurality of the Regions retain the traditional structure
wherein R cases are directly supervised by a first level supervisor with
appropriate input from the ARD as necessary. Several Regions have
recently implemented procedures whereby the ARD directly supervises unit
professionals who are assigned R cases. In both of the above systems,
the universe of unit professionals assigned to R cases in a given office
ranges from a single R case specialist in one office to a mix of examiners
and new attorneys in other offices, to a full R case team of gxaminers in a
few offices. It is noted, however, that most Regions assign this work
exclusively to field examiners. One other Region has successfully
established, in essence, an integrated, fungible R case team. In this
Region, although cases are assigned to specific team members, the
emphasis is on a team concept with substantial interchange of work. Team
meetings are held on a weekly basis to resolve any scheduling or
casehandling problems. The progress of all pending pre-election R-cases
is charted on a large magnetic board located in a room that has been set
aside for use by the R case team. All incoming mail relating to these R
cases is sent {o the in-box in the R case room.

No structure produced a clearly preferable approach or “best
practice.” In fact, all systems seemed to work effectively in some offices.
Variations in office structure, size, relations with the locai Bar and the like
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were beyond the scope of our inquiry and the choice of approach in this
area may indeed be somewhat related to these idiosyncratic
considerations. What we do observe, however, is that each approach
clearly has the potential to be a best practice; and, if your system is not
achieving the desired goals, we would urge you to consider one of the
above alternative approaches.

C. Request for Postpénement or Continuance of R Case Hearing

With respect to requests for postponements, both the Committee and
the Regions were essentially in agreement with small variations with
respect to the details. All agree that control of this important procedural
question should reside with the ARD, although a small number of Regions
allow the unit professionals to grant short postponements of 2 to 3 days on
their own before the ARD gets involved. One Region claims not to grant
postponements at all. Several benefits from ARD control of the process
were noted. First, this approach ensures a uniform policy within the Region
for this function and further enhances managerial control of an important
goal of the General Counsel. Second, the approach provides the ARD with
an opportunity to gain familiarity with our regular practitioners and
enhances opportunities to condition the granting of a postponement for, by
way of example, concessions on a briefing schedule or an election date.

In some Regions the docketing letter sent to the parties states that
any request for a postponement must be in writing and, in a few Regions,
the parties are further advised that the burden is on the moving party to
give specific reasons for the request and to ascertain the positions of the
other party. It is the practice of at least one Region to condition approval of
a postponement request upon the parties’ agreement to the hearing being
conducted on consecutive days. Another Region conditions approval of a
one week postponement request upon agreement that there will be no
extensions granted for the filing of briefs and that the election will be
conducted within 42 days if a stipulated election agreement is subsequently
executed. One Region requires a party seeking a postponement to proffer
the reasons that a hearing is required at all before considering the request.

The Committee determines that it is a best practice always to place
the burden of justifying the request for a postponement on the party who
makes it. Specifically, the requesting party should advise the Region in
writing of the specific reasons for the request, such as unavailability of
other counsel in the law firm, as well as the availability of alternative dates
for all parties and the positions of the other parties on the request. In
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considering such a request, the Region should caution all parties orally and
through the NOH that a postponement beyond seven days will not be
entertained, and that the hearing, once opened, will continue on
consecutive business days.

Once the hearing opens, a request for a continuance is ruled upon by
the hearing officer pursuant to Section 102.64 of the Board's Rules and
Regulations, although in some Regions there is consultation with the
Regional Office prior to a ruling. We further determine that it is a best
practice for the hearing officer to consult with a manager prior to this ruling.
The hearing officer should aiso announce at the opening of the hearing that
it will run on consecutive days until completed. When a continuance
request is made after a hearing opens, the requesting party should be
directed to state the specific reasons on the record so that there is no
misunderstanding as to the basis for the request. If an attorney has a
scheduling conflict, the issue can occasionally be resolved by starting the
hearing later, or ending earlier, the same day.

ELECTION AGREEMENTS

A. Case Assignment Procedure After NOH [ssues

In most Regions, the agent who handles the initial processing of a
petition continues to process that case through securing an election
agreement or a hearing uniess that agent is for some reason not available
or unable to handle it. Some Regions have an “expert” that handles the
initial processing. In a few Regions, cases are assigned based on
geographic areas.

The Committee considers it a best practice not to reassign a
representation case after the NOH issues, unless there are reasons such
as the agent’s insufficient experience in view of the issues invoived,
conflicting assignments or agent unavailability due to previously scheduled
leave. The Committee believes that reassigning cases results in
duplication of effort and the possibility that, unless considerable time is
spent to thoroughly document the file, important information may not be
transmitted to the next agent.
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B. Assistance from the Supervisors and ARDs in Securing
Election Agreements

The degree of direct contact with the parties by supervisors and
ARDs varies among the Regions. In some Regions the supervisor and
ARD are actively involved in speaking with the parties and attempting to
secure election agreements and some Regions have a requirement that the
hearing does not commence until the parties have met with the ARD.

Other Regions have the supervisor and ARD actively involved in monitoring
the process and making suggestions to the agent to assist in persuading
the parties to enter into an election agreement or 10 narrow the issues for
hearing.

Inasmuch as hearings are costly to the Agency both in terms of
transcript fees and personnel resources used to conduct the hearing and to
prepare and issue a decision, it is axiomatic that maximum effort should be
made to avoid hearings, or if they cannot be avoided, to narrow the issues
at hearing. Involvement of the supervisor and/or ARD, either directly or
indirectly, in assisting agents to obtain election agreements or to narrow
issues for hearing is considered a best practice. Such involvement is
desirable because a different person may have a new approach to
obtaining an agreement or narrowing an issue, or may be able to make a
different argument or provide case authority to persuade a reluctant party
to enter into an election agreement. The Committee believes that having
the supervisor and/or ARD speak directly to the parties or having the
supervisor and/or ARD deal directly with the hearing officer can both be
effective. What is important is that every avenue of reaching an agreement
be explored and that efforts be made to narrow the issues as much as
possible if a hearing is necessary. Regions seeking improvement in this
area should examine the role of the supervisor and/or ARD to ensure that
they are sufficiently involved in the process.

C. Percentage of Challenges Allowed and Consideration of Showing of
Interest in Approving Election Agreements

Most Regions utilize a 10 percent guideline in the number of
challenges they will permit in approving an election agreement. Some
Regions adhere to that percentage strictly, while other Regions
occasionally exceed that percentage. Only a few Regions appear to
consider the extent of the showing of interest when determining whether to
exceed the 10 percent guideline.



The Committee notes that the Board’s advisery panels are examining
the issue of the appropriate percentage of voters to permit to vote subject
to challenge. Factors which Regions evaluate in deciding to exceed the 10
percent rule include: (1) showing of interest; (2) number of classifications
in dispute; (3) size of the unit; (4) Regional resources; (5) desire of the
parties and (6) the nature of the eligibility issues (e.g. striker recall and
expectation of recall).

D. Utilization of Joint Conference Calls with the Parties to Secure
Election Agreements

Generally, Regions conduct a conference with the parties on the
morning of the hearing. In addition, some Regions conduct a conference,
either face-to-face or telephonic, approximately two days prior to the
hearing in a further attempt to secure an election agreement and, if that
effort is unsuccessful, to define and narrow the issues to be litigated. One
difficulty in utilizing a conference call procedure is scheduling a time prior
to the hearing when the parties’ representatives are sufficiently
knowledgeable about the issues to take a position. Another possible
disadvantage to the joint conference call is that a party will not be frank in
discussing its flexibility on a particular issue and may be more inclined to
posture. However, the advantage of using a conference call is that it is
less time consuming than having the Board agent repeatedly calling the
parties and relaying positions.

While a few Regions conduct such conferences in all cases
scheduled for hearing, other Regions have successfully used these
conferences when there are large units and/or numerous issues. In some
Regions these conferences are conducted by the Board agent who has
been handling the case, and possibly the supervisor, as well as the
designated hearing officer (when a different Board agent). In other
Regions the ARD, and occasionally the Regional Director, chairs the
conference. When a conference call cannot be conducted, the hearing
officer should contact the parties to become familiar with the issues.

As a best practice, Regions should always conduct a conference on
the day of the hearing. In addition, Regions should seek to identify cases
that would be appropriate for an earlier conference. The opening letter to
the parties should advise them that a joint conference may be held. At this
conference, in which the hearing officer should be a participant, the Region
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should continue to explore the possibility of an election agreement, seek to
narrow the issues and obtain a better understanding of the issues. If not
done previously, the Region should obtain the job classifications and, if
possible, the names of the employees in the proposed unit(s) inasmuch as
such information may alert the Region to possible issues in dispute. Asis
the practice in at least one Region, during the conference the Region
should have the parties discuss the anticipated witnesses and documents
each party expects to seek to introduce at the hearing.

The Committee concludes that the best practice is to keep the lines
of communication open with the parties, whether by joint conference calls
or otherwise, and be tenacious in pursuing an agreement, as well as in
narrowing the issues in the event a hearing is necessary.

HEARINGS

A. Hearing Officer Assignments

The overwhelming majority of Regions do not have R case teams.
The Regions which have R case teams handle the assignment of hearings
in different manners. One Region has an R case team that investigates the
petition and then the hearing is assigned to any professional in the office.
Another Region has one professional who handles all R case investigations
and hearings, unless conflicts arise, in which case a small cadre of
professionals is drawn upon to be the hearing officer.

Other Regions, which do not have an R case team, have agents who
are routinely assigned hearing officer duties. One Region rotates the
hearing officer duties amongst three field examiners. Another Region has
a senior field attorney who conducts most of the Region’s hearings. For
the remaining Regions, a pattern emerged from the survey responses
which indicates that these Regions attempt to assign the R case
investigation and hearing officer duties to the same agent.

In many Regions, when reassignment of a hearing from the
investigating agent is necessary, the assignment occurs shortly before the
hearing. After the reassignment, the Regions varied in their approach to
continued contact between the agent and the parties. In many Regions, the
newly assigned hearing officer typically has little or no contact with the
parties prior to the day of hearing. In a few Regions, the new hearing
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officer contacts the parties in an attempt to narrow the issues or secure an
election agreement.

As stated above, the Committee finds as a best practice that R cases
should not be reassigned from the investigating agent unless necessary
due to the limited experience of the Board agent, scheduling conflicts or
agent unavailability due to previously scheduled leave. VVhen
reassignment is necessary, it should be done as early in the process as
possible, Furthermore, the second agent (hearing officer) should contact
the parties immediately to learn the issues and positions of the parties.
Such contact will assist in securing an election agreement or in narrowing
the issues more effectively than relying exclusively on discussions with, or
reports from, the prior Board agent.

B. Preparation by Hearing Officers

There appears to be a wide disparity as to the process by which
hearing officers prepare for pre-election hearings. A few Regions have a
formal process wherein the hearing officer has a meeting with the
supervisor and/or DRA and at least one manager to discuss pre-hearing
issues. One Region, which has an R case team, has weekly team
meetings wherein the anticipated issues are discussed. In other Regions
there is often some type of discussion by the hearing officer with the
supervisor, although a number of Regions rely on the hearing officer to
decide whether any discussion is necessary. Hearing officers in several
Regions apparently do not generally engage in any internal discussions
with supervision prior to the hearing.

We find as a best practice that no case should proceed to hearing
without consultation with at least one supervisor or manager. Such
consultation can either be a formal meeting or involve informal
communications. The key point is that a discussion should be conducted to
determine whether there is any approach that can be employed in a final
attempt to secure an stipulated agreement, as well as to narrow the issues
and to ensure a concise, yet complete, record.

C. Qral Argument

Many Regions find that post hearing priefs are helpful inasmuch as
they expedite the recitation of the facts, confirm the issues in dispute and
assist or verify the Region’s research of the applicable case law. Other
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Regions believe that post hearing briefs are not very helpful except in
difficult cases. These Regions state that oral argument would be
preferable, but the parties have the right to file a brief pursuant to Section
102.67 of the Board's Rules and Regulations and it is difficult to get the
parties’ agreement to argue the issues orally in lieu of filing briefs.

it is considered a best practice that the hearing officer should solicit
oral arqgument in lieu of briefs in appropriate cases since in some cases
briefs are little, if any, assistance to the Regions and may delay issuance of
the decision. "

In any event. it is a best practice that the hearing officer should
ensure that the parties state on the record the issues and their position on
each issue at the end of the hearing. Such statements will assist the
Region in preparing the decision more quickly. Finally, when briefs are to
be filed, the parties should be requested also to submit their briefs on
diskette to facilitate their possibie utilization on the computer.

D. Filing of Briefs

Section 102.67(a) of the Board’s Rules and Regulations provides
that, prior to the close of the hearing, the hearing officer, for good cause,
may grant an extension of time not to exceed 14 days beyond the
automatic 7 days to file briefs. There is no consistent practice among the
Regions, however, as to the extent to which hearing officers exercise this
discretion. In our experience, the issues in the typical hearing do not
warrant an extension of time. Accordingly, it is found to be a best practice
that, absent very unusual circumstances, the hearing officer should
exercise his or her discretion judiciously and grant requests for extensions
of time beyond the automatic seven day period in only the most unusual
cases. The factors considered by the hearing officers, all of which are
appropriate, include the positions of the parties, basis for the request,
projected date for issuance of the decision, length of the transcript and
previous delays in the processing of the case. In accordance with GC
Memorandum 96-2, parties should be advised on the record that they can
order expedited transcripts and that their failure to do so will result in a
denial of subsequent requests for extensions of time due to late receipt or
nonreceipt of transcripts. At least one Region sets forth this announcement
in a notice which is included in the formal papers. (See Attachment E).
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E. Steps to Ensure Complete Record

The Regions reported different methods for ensuring the
completeness of R case hearing records. These methods are primarily
divided into two groups. The first set of methods is used prior to the
closing of the record and allows the hearing officer to get a complete
recard. The second set of methods is used after the record has closed and
is primarily employed to ensure complete records in future hearings.

Prior to closing the record in an R case hearing several Regions
have a formal or semi-formal system of contact between the hearing officer
and the Regional Office during the course of the hearing. In a few other
Regions, the hearing officer meets with the RA or ARD to discuss the
record before it is closed. This is possible where the hearing is held in the
Regional Office or when the hearing officer can contact the Region by
telephone prior to closing the record.

After the record is closed, some Regions review the record as a
training method to ensure that future records are complete. Some Regions
utilize supervisors or managers (ARD) in the direct reading of the
transcript. In Regions where supervisors did not review the transcript,
incomplete records are brought to the attention of supervisors by the
decision writer during the course of writing the decision.

We find, as a best practice, that hearing officers should be in contact
with the Regions during and/or immediately prior to the close of the record
at least in cases involving difficult issues or where there is an
inexperienced hearing officer. In Regions which are experiencing
difficulties with respect to the completeness of the records, consideration
should be given to supervisory review of the records of those Board agents
who are experiencing this problem.

F. Training New Agents

The Regions rely upon several methods of training new hearing
officers, including materials from the new employee training conference
and the video on hearing officer training. Another method which is utilized
in many Regions allows the new hearing officer to observe and/or second
chair a hearing prior to conducting a hearing alone. Several offices also
assign new hearing officers to hearings which are scheduled to be held in
the Regional Office to facilitate communication between the hearing officer
and the Region. Numerous Regions review R case transcripts with the
new hearing officer after the hearing is completed in an effort to assist in
the training process.
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The Committee finds several best practices regarding the training
procedures for hearing officers. Regions should utilize Agency training
materials and make the materials available to hearing officer trainees for
review prior to conducting a hearing. The referenced materials include the
hearing officer video tape, the hearing officer’s guide, the R case manual,
new employee training materials, and the September 1995 R case training
materials. The Committee also concludes that new hearing officers should
initially observe a hearing, then sit next to a hearing officer and, finally,
serve as a hearing officer at a hearing which is observed by a supervisor or
an experienced hearing officer. Furthermore, it is concluded, to the extent
possible, that, prior to holding a hearing, Regions have new hearing
officers review an R case transcript or prepare an R case decision. Finally,
the Commiittee finds that Regions should ensure that hearing officers have
a basic familiarity with the Federal Rules of Evidence, with particular
attention directed to the sections contained in the hearing officer's guide.
Each of these best practices will help equip new hearing officers to conduct
hearings efficiently and effectively and to ensure a complete record. They
are also consistent with the third goal of the Agency’s GPRA Strategic
Plan.

R CASE DECISION WRITING

A. Decision Writing Assignments/Specialization

Regions make decision writing assignments by one of three
methods. In some Regions, the assignment is done on a case-by-case
basis and is determined by the availability of the agent. Some of these
Regions also factor in the particular area or issue of law involved and
whether there is an agent who is considered to have developed a degree of
expertise in that area or on that issue. In other Regions, one individual is
designated as the decision writing specialist and drafts all decisions uniess
there is an overflow of work. This individual may be a supervisory attorney,
DRA or RA, as well as a unit professional. Finally, other Regions have an
R case team which will have one or more attorneys who draft the
decisions.

It is the consensus of the Committee that all the assignment methods
are valid and the reason each Region adopts a particular method for
making decision writing assignments probably has several legitimate
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variables including both the size of the Region and the number of decisions
being written.

B. Time Decision Writing Assignment s Made/Length of Hearing

The responses of the Regions can be grouped as follows: Assignment
made before hearing closes; assignment made after hearing closes and
upon receipt of hearing officer's report; assignment made 1 to 2 days after
hearing closes; or assignment made upon receipt of transcript in the
Region. When there is a lengthy hearing, some Regions will make the
assignment, particularly if there has been an adjournment, before the
hearing closes and/or upon receipt of the first volumes of transcript in order
to expedite the issuance of the decision.

The consensus of the Committee is that the best practice in this area is
to make the decision writing assignment no later than one business day
after the hearing closes. in cases of lengthy hearings, including those that
have been adiourned to be resumed at a |ater date, the assignment should
be made upon receipt of the first volumes of transcript. It was felt that this
practice was most compatibie with ensuring the timely issuance of
decisions in that it allowed the Board agents to more quickly initiate their
research and also to organize and arrange their schedules around the
decision writing assignment.

C. | evels of Review/Materials Reviewed

In some Regions, the decision writer's draft is reviewed only by the
Director, who also reviews the briefs and in some instances may review
portions of the transcript. Other Regions have two levels of review. The
decision writer's draft is reviewed by at least one supervisor in addition to
the Director. Depending upon the particular Region, this supervisor may be
a first line supervisor, DRA, RA or ARD. In some Regions this supervisory
review will include a review of the briefs and the entire transcript while in
other Regions the review is normally limited to the briefs but may include
some review of portions of the transcript as deemed warranted.

A few Regions have three levels of review. The decision writer's
draft. before being submitted to the Director, is reviewed by two
supervisors, who, depending upon the Region, may be any combination of
first line supervisor, DRA, RA or ARD. Review on the first level in Regions
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utilizing this system normally includes reviewing the briefs and transcript
while the second level of review may be limited to the decision draft or may
also include a review of the briefs.

The Committee recognizes that all the various methods and levels of
review currently utilized by the Regions have some validity. However, the
Committee, taking into account this new era of government restructuring
where we have diminished resources, concludes that it is a best practice
that review of the draft decision be limited to a maximum of two levels of
review, which would include review by the Director. The first level of
review would include a review of the draft decision, any briefs submitted
and, to the extent necessary to ensure a quality decision, portions or all of
the transcript and exhibits. While some Regions adopting this procedure
could have concern about its impact on quality, the Committee’s rationale
is driven by the necessity to obtain greater utilization of resources by
reducing the number of levels of review thereby freeing up
supervisory/managerial personnel to work on other tasks.

D. Priorities of Decision Writer/Competing Category {1l or Other
Assignments

The responses of the Regions were fairly consistent in this area. In
general, top priority is given to drafting the decision, including priority over
Category 11l investigations. The agent’s other work assignments are taken
into account prior to making the decision writing assignment. Some
Regions reassign or swap the information officer duties of the decision
writer while other Regions do not. The Committee notes that there
appeared to be a consensus among the responses of the Regions in
recognizing the priority to be given to decision writing assignments. Thus,
it is concluded that it is a best practice, to the extent possible, that decision
writing assignments should not be given to agents who have immediate
Category !l conflicts.

E. Indexing of Prior R Case Decisions by Issue/Placing Decisions
on Common Drive

Some Regions reported having no indexing system of previously
issued R case decisions other than institutional memory. These Regions
also do not store issued R case decisions on the common drive. Other
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Regions reported having various forms of written indexes of previously
issued R case decisions generally maintained by issue or subject matter.

Still other Regions reported having developed the expertise whereby
they are keeping subject matter indexes and sub-directories of previously
issued decisions and the decisions themselves on the computer common
drive. Some of these Regions utilize read only protection in this regard to
protect the integrity of their decisions after they have issued. Other
Regions, in order to save space on the Regional Office computer file
server, keep only the issue and subject indexes and sub-directories on the
common drive and store the decisions themselves on diskette. One
Region uses a shared file system on the office network for decision writing
assignments in which the Region maintains a decisions sub-directory on
the office network. This sub-directory is further divided into a pending sub-
directory and a research sub-directory. A separate file is created for each
decision being drafted. The decision writer, the supervisor and the
secretary all have access to this sub-directory and each can make
appropriate revisions to the draft decision as required.

The Committee concludes that it is a best practice to keep issue and
subject matter indexes and sub-directories, as well as selected decisions,
on the common drive. This will be limited by the space available on the
common drive. The Committee’s rationale is driven by the increased
efficiency and productivity such expertise generates. Accordingly, all
Regions are encouraged to develop and increase their use of computer
technology in creating issue and subject matter indexes, storing and
retrieving decisions and pulling appropriate text from decisions as needed.
By way of example, attached hereto are samples of indexing formats
currently utilized by two Regions. (See Attachments F and G).

F. Other Utilization of Computer Technology for Decision Writing

All Regions, with the possible exception of one or two Resident
Offices, have had the Summation software installed and have received
training on its use. Some Regions make use of this computer technoiogy
to read the transcript and take notes. The responses of some of the
Regions which had received Summation training by the time of the R case
Best Practices survey were positive regarding its effectiveness and
usefulness. These Regions felt that Summation allowed for better
organization of, and easier access to, the testimony, especiaily on the
longer transcripts. Some Regions were not as enthused, primarily either



16

because of apparent glitches in the software they received, problems with
the transcript disk being properly formatted by the court reporter or the
computer they were using not being powerful enough to handle the
Summation software.

The Committee believes, based on the positive responses of the
Regions who had received Summation training by the time of the survey
and had not experienced any technology problems, that as these
technology problems are eliminated, Summation will prove to be an
increasingly efficient method of organizing and reviewing transcripts,
especially longer ones. Thus, the Committee concludes that if is a best
practice for Regions to encourage the use of Summation in the drafting and
reviewing of R case decisions.

Most Regions make use of various boilerplate templates to draft the
decision. Additionally, Regions make use of the common drive to transfer
the decision from the decision writer to the secretary for final editing and
issuance.

As with Section E above, the level of expertise varies greatly among
the Regions. However, it appears that most Regions make some use of
computer technology in preparing their decisions. The Committee
concludes that all Regions should attempt to maximize their use of the
decision templates to increase their efficiency and speed in drafting R case
decisions. The Committee also concludes that some consideration should
be given to the development of a computerized national repository of
indexes and Regional R case decisions.

ELECTIONS

A. Case Assignment Procedure

The Committee considered the various assignment procedures used
among the Regions. We noted that many Regions utilize an election
clerk/election specialist/election assistant and/or a WAE ("when actually
employed”) to conduct elections, thus freeing up the professional
employees who would otherwise conduct elections. Some Regions have R
case teams or election teams which conduct virtually all the elections.
Many Regions seek to have the election conducted by the same agent to
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whom the petition was initially assigned, particularly where there is no R
case or election team. We also noted that several Regions assign Spanish
speaking agents to elections involving Spanish speaking employees.

In evaluating the various responses, the Committee was mindful that
issues of support staff restructuring/upgrading were under consideration by
another committee. Apart from such deliberations, the Committee believes
that it is a best practice to have "specialists” conduct elections, with the
resulting advantages of specialization and more time for the professional
employees to concentrate on other casehandling matters. In this regard,
whether the specialist is the election clerk/election specialist/election
assistant and/or a WAE, the gains from having one or more individuals
especially knowledgeable in the election process, being better able to
coordinate election assignments and travel, and minimizing the time taken
from various professional employees, favor such specialization. ltis
recognized, of course, that staff size, geographic size of the Region and
office makeup factor into what may be the ongoing practice. But, in the
main, we would urge strong consideration to any procedure that allows for
"quality elections” which minimizes the impact on the professional staff.

B. Coordinating Elections with Other Assignments

Regions were asked to comment on how they coordinate elections
with other assignments. The dominant response was that a monthly or
master list of scheduled elections is maintained for use by the supervisors
and agents for coordination purposes. Some Regions have regular
meetings where the ARD or supervisors discuss possible coordination of
casehandling assignments with elections in the same geographic area.
The Committee believes that the key element needed for coordination is
communication among the involved individuals, an ongoing dialogue as to
when and where an election is scheduled, and what other casehandling
activities can be accommodated with the election. In this regard, the
Committee considers it a best practice that in addition to posted election
lists and reqular discussions among supervisors, this information should
also be placed on the common drive for ease of reference for all office

personnel.
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C.  Procedures for Non-English Elections

As to non-English elections, most Regions will translate the election
notice and ballot upon request of the parties and where the percent of non-
English speaking voters is more than minimal. One Region will not
translate notices/ballots where less than 5 percent of the electorate require
it: will always translate when more than 10 percent require it; and between
5 to 10 percent will usually agree to translate. The Committee does not
suaqgest that any fixed percentage formula be used, but does suggest that
any request for translated notices/ballots be carefully probed to ensure that
the Region is not being asked to do something that is not really needed.
(For example, the mere fact that some voters may not speak English does
not necessarily mean that they cannot comprehend the ballot. Some
questions to consider are: How do these individuals follow job
instructions? Do their supervisors speak to them in English? Are all
company notices transiated?). The Committee recognizes, of course, that
certain elections require translated notices/ballots, and perhaps even the
need for an interpreter at the election; and where a Regional Office has
such bilingual agents, they are often used. However, the purpose of having
the notice/ballot translated is to help ensure that by the time of balloting,
the electorate is reasonably familiar with its rights and the issue to be
decided.

The Committee has some concern with having non-English-speaking
observers conversing with the voters at a time when the Board agent
cannot understand what is being said. If a translator is needed at the point
of election, a Board interpreter was deemed preferable to having the
observers appearing to "run the show."

The Committee also notes that many Regions maintain an inventory
of translated notices (i.e., side panels), as does the Forms Management
Unit in the Division of Administration. Although the middle panel containing
the information specific to the particular case may have to be translated,
most of the document probably has already been translated somewhere in
the Agency. The Committee considers it a best practice to contact the
Forms Management Unit initially and possibly also other Regions before
hiring an outside translator." Moreover, assuming no objections to the

! Notice transiations in the following languages are available from the Forms Management Unit: Arabic,
Bengali, Bosnian, Cambodian, Chinese, Creole, Czech, Ethiopian, French, German, Greek, Hindi,
Hmong, Italian, Japanese, Korean, Laotian, Polish, Portugese, Romanian, Russian, Samoan, Tagalog,
Thai, Tongan, Vietnamese
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notice translated by the Region, such notice should be submitied to the
Forms Manaqem_ent Unit.

D. QObservers

As to requests for nonemployees to act as election observers, most
Regions do not permit it, citing Casehandling Manual Section 11310,
whereas some Regions discourage it. However, the Committee is mindful
of Embassy Suites Hotel, Inc., 313 NLRB 302 (1993), wherein the Board
held that Section 11310 does not establish a rule forbidding nonemployee
observers, and that the use of nonemployee32 as observers is not per se
objectionable. The preferred approach, however, is to have
nonsupervisory employees of the involved employer serve as observers.
In this respect, the Committee is cognizant of OM 94-98 (Nov. 22, 1994)
and the observer form attached thereto. The Committee finds it a best
practice to send the form, as modified to conform to Embassy Suites, to the
parties well in advance of the election in order to resolve potential issues
as 1o the designated observers. (See Attachment H.)

E. Challenge Ballot Procedure

As to whether any document is provided to the challenged voter
explaining the challenge procedure, most Regions handle the matter orally.
Some Regions provide a written explanation, especially if there is a large
number of anticipated challenges. Where a large number of voters was
going to be challenged, one Region prepared a document explaining the
challenged ballot procedure which it provided to the parties and had posted
alongside the Notice of Election. There was mixed feeling among the
Committee as to whether, as a matter of routine, a challenged voter shouid
be provided with a written explanation. Some believed it to be a good idea
so that the voter might better understand the procedure. Others feit that
having another document for the voter to read might spawn questions and
conversation, thus possibly delaying the voting process. in the end the
Committee agrees that it is preferable that whatever explanatory document
is prepared by the Region should be posted (if the employer is willing)
rather than having a handout at the point of balloting, and that this be done
only in those elections where a large number of challenges is anticipated.
(See Attachment | as cne example). One idea raised was 10 consider

? By nonemployees we do not include managerial employees. supervisors or other agents or individuals
closely aligned with a party.
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having an NLRB-prepared explanation of the challenge procedure appear
in the Notice of Election.

F. Resolving Challenges Prior to Opening the Ballots

As to the procedure used to resolve challenges prior to counting the
ballots, virtually all Regions follow the procedure described in
Casehandling Manual Section 11340.3. All resolutions of challenges are
put in writing by the parties’ authorized representatives. One Region will
try to resolve determinative challenges immediately after the count if the
parties are amenable. Certain challenges involving no factual dispute may
be easily resolved by examination of pertinent records and the Board
election agent will ask the employer to produce such records for
examination by the other party(ies). One Region - in large elections with
several polling periods - has the Board agent consult with the parties
between polling sessions, based on a pre-arranged schedule, in an attempt
to resolve challenges. The overriding consideration is to try to gain a
resolution of the challenges immediately upon the conclusion of the
election and thus finalize this aspect of the QCR process. To this end the
Committee finds it a best practice that Regions should make special effort
to urge the parties to address the challenges at the election, immediately
upon the closing of the polls. Similarly, in an effort to ferret out possible
challenges Regions should solicit the other party’s(ies’) written position as
to the accuracy of the Excelsior list when forwarding the list to it/them. By
seeking the union's response to the list in advance of the election date,
potential challenges may be obviated, especially where employee names
were inadvertently omitted from the list or included in error.

G. Technology in Mail Ballot Elections

Concerning the use of computer technology in mail ballot elections,
although some Regions use mail merge, most do not. The Regions that
use mail merge do so in the larger elections where clerical time can be
saved. Some Regions in the case of large elections ask the employer to
provide one or more sets of self-adhesive mailing labels and the diskette
for use by the election clerk in preparing the mail ballot kits and list of
employees with all pertinent information. The Committee believes that any
use of computer technology that serves to reduce the amount of support
staff time needed to prepare the mail ballot kits is worthwhile. Therefore,
the Committee believes that the best practice is for the Regions to request
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mailing labels and diskettes from the emplover and to increase their
expertise in the use of mail merge technology for use in large mail ballot
elections.

POST-ELECTION

A. Case Assignment Pfocedure

The Committee learned that when election objections and/or
challenges are filed some Regions will immediately assign the case to a
Board agent. Other Regions will not assign the case as soon as the
objections or challenges are filed, but will wait to see what evidence is
provided in support thereof, thereby allowing the Region to tailor the
assignment to a particular agent who has less pressing matters or has a
familiarity with the issues (without sacrificing speed). The Committee
believes it to be a best praclice 1o immediately assign the
objections/challenges rather than 1o wait for the evidence in support thereof
to arrive. In this way, the Board agent is in a better position to clear his or
her schedule to conduct the investigation promptly and this also allows him
or her to become familiar with the issues and possibly to secure a
withdrawal of some of the allegations or an agreement for a re-run.

B. Notification of Right to File _Obiect%ons

Our survey indicated a lack of uniformity among the Regions as to
whether they notify parties about the right to file objections immediately
after the tally of ballots is prepared. Most Regicns do not apprise parties of
their right to file objections. A few Regions have Board agents advise
parties at the election of their right to so file. The Committee did not find
that either method constituted a best practice, and concluded that it was a
policy question.

Once objections are filed, most Regions promptly send the Star
Video letter (Star Video Entertainment L.P., 290 NLRB 1010) (evidence in
support of objections must be filed within 7 days) to the objecting parties.
To the extentthat any Region does not send the Star Video letter, the
Committee concludes it is a best practice to promptly send, by facsimile
transmission. the Star Video letter. The benefits of doing so include
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increasing the possibility that the objecting parties will provide their
evidence more quickly than otherwise and, if they provide no evidence or
insufficient evidence to justify conducting an investigation, the Region has
improved the likelihood of being sustained when it issues a Report
dismissing the objections.

The Committee ascertained that once objections are filed, some
Regions request all parties to submit their evidence within seven days of
the filing of objections. Others will wait to receive the objecting party's
evidence before seeking evidence from others, to avoid seeking evidence
from the non-objecting party where the objecting party’s evidence does not
warrant it. However, waiting to evaluate the objecting party’s evidence
before seeking evidence from the non-objecting party may create a delay in
resolving the issues. At least one Region employs a hybrid procedure.
Upon receipt of objections, it will evaluate them to determine when to
request evidence from the non-objecting party. Thus, by way of example,
where the objecting party alleges a threat as objectionabie conduct, this
Region immediately asks the non-objecting party to respond to the
allegation, rather than to wait for the objecting party’s evidence, inasmuch
as the likely denial from the non-objecting party may allow the Region to
move the case to the next stage more quickly. The Committee believes
each method has advantages and there is no best practice. The
Committee believes that in most instances asking all parties for their
evidence once objections are filed will allow the Region either to resolve all
issues or to proceed to a hearing in the shortest period of time. However, a
disadvantage is that a non-objecting party is being requested to provide
evidence when it may be unnecessary for it to do so. In those Regions
where the circuit courts, in most circumstances, require a hearing to
resolve objections, it was felt that the better procedure was to ask all
parties for their evidence immediately upon objections being filed due to
the greater likelihood that a hearing will be required.

It was agreed that it is beneficial to advise all parties, as soon as
practical, as to the possibility of a hearing (so that parties can leave dates
open and begin preparation). One Region does this by indicating in its
letter to the parties requesting evidence on the objections, that a hearing
may be necessary, and, if so, that the hearing is being tentatively
scheduled for a particular date. (See Attachment J as well as Attachment
K when there are determinative challenges). This may make for earlier
hearings, if one is necessary, and fewer adjournment requests. [t also may
cause the Region to further expedite its investigation so as to render a
determination on whether proceeding to a hearing will be necessary at an
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earlier enough point in time so as to proceed to hearing on the date which
was tentatively proposed. Not all Committee members viewed this as
particularly helpful in opening hearings earlier. The view was expressed
that there was insufficient information to assert that parties were requesting

substantial delays in the opening of hearings once they were set by the
Region, or that by notifying parties earlier in time of a tentative hearing date
parties were less likely to seek an adjournment. On the other hand, this
early notification of a possible hearing date for objections is consistent with
the present approach we are taking pre-election where we notify parties on
the day a petition is filed, or the next day, that a hearing on the petition will
oceur, if necessary, at a date certain, with the hope that this will result in
earlier hearings and discourage adjournment requests. The Committee did
not reach consensus on a best practice in this area.

As for determinative challenges, it appears that most Regions will
ask all parties, at the same time, within a limited number of days after the
election, for their evidence regarding the challenges. It was noted that
some Regions advise all parties at the election that they have until a
specific date, normally the date obiections are due, to present their
evidence on the determinative challenges and they promptly follow this up
with a letter to that effect. The Committee finds this to be a best praciice.

C. Administrative Investigation v. Hearing

In most cases, most Regions dispense with administrative
investigations of objections and/or challenges and choose to notice the
matter for hearing. However, some Regions have had success in
conducting administrative investigations and resolving all issues without a
hearing. It was generally acknowledged that Regions should avoid
administrative investigations where they were likely to be iengthy,
particularly where it also appeared that the administrative investigation was
not going to resolve all issues. It was acknowledged that administrative
investigations were most appropriately undertaken where it was anticipated
that there were no credibility or factual issues, or, even crediting the
moving party’s evidence, as a matter of law, there was no merit to the
contentions. Further, an administrative investigation was deemed
appropriate where it appeared a certain type of objection could be
administratively resolved, such as a Peerless Plywood or an Excelsior list
objection, or where there was a failure {0 post Board notices for the
minimum of three days. It was also noted that the view in the particular
circuit court of resolving such matters administratively, rather than after a
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hearing, is an important consideration in determining whether to proceed to
a hearing. Thus, it is preferable to err on the side of praceeding to hearing
rather than be told by a circuit court years later that it was inappropriate to
resolve the issues administratively.

The Committee is of the view that it is a best practice not to interview
witnesses to corroborate offers of proof of a direct or hearsay nature which
establish a prima facie case. Rather, the Committee concludes that such
matters should be sent to hearing to avoid time consuming investigations
likely to result in hearings in any event. Moreover, while a few Regions
write fairly detailed reports even when the matter is being noticed for
hearing. the Committee concludes it is a best practice to write brief reports
in that circumstance.

D. Partial Administrative Dismissal of Objections

The Committee noted that frequently, upon being advised that
certain objections are being sent to hearing and that others have been
found by the Region to be without merit, the objecting party will withdraw
the non-meritorious objections. At present a minority of the Regions send
all objections to hearing without attempting to dispose of any of them
administratively. However, a clear majority attempt to cull out non-
meritorious objections and to resolve them administratively, which shortens
any hearing and reduces the number of issues at hearing. There were two
or three Regions that send all objections to hearing but direct the hearing
officer to accept no evidence in connection with the non-meritorious
objections. This last option raised some concerns among the Committee,
certain members noting that it may raise due process issues to notice a
matter for hearing and then not allow any evidence, and that the hearing
officer would then be disposing of an issue without any record evidence.
One approach to this problem would be to encourage the objecting party to
make an offer of proof by summary with respect {0 those objections where
no evidence will be allowed.

It was determined that Regions should routinely attempt to persuade
objecting parties to withdraw their non-merit objections to obviate the need
to issue a report dismissing them. It is further concluded that a best
practice is to administratively dismiss non-meritorious obiections where
others are being set for hearing, but only where it can be done
expeditiously and the Region is confident it will be sustained. in this way,
the hearing can commence promptly and the Board will be likely to dispose
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of them with dispatch, with only the smallest likelihood the hearing will have
to be re-opened to take evidence on any additional objections not initially
sent to hearing. Finally, it is considered a best practice for a hearing
officer, at the close of the objecting party’s case and/or at the close of the
hearing, where appropriate, to attempt to have obiections (or challenges)
withdrawn or sustained or to secure an aqreement on a re-run.

E. Preparation of Hearing Officer

The Committee agrees that a best practice is for the
manager/supervisor, in preparing a hearing officer for conducting a post-
election hearing. to discuss legal and procedural issues, but to avoid
discussing the evidence. The Committee believes that the hearing officer
should decide the issues in the case strictly on the record evidence, and
that any discussion of the anticipated evidence might improperly influence
the hearing officer’s decision.

F Use of Counsel for the Regional Director

The Committee ascertained that a counsel for the Regional Director
at post-election hearings is not routine, but that it occurred most frequently
when Board agent misconduct was an allegation to be resolved at the
hearing. In this way, the Region had greater confidence that its version of
the events was presented on the record. The Committee concludes it is a
best practice to have counsel for the Regional Director in all Board agent
misconduct cases. In all other cases, except possibly where there are
complex C case issues and/or voluminous affidavits, the hearing officer
should be able to handle the proceeding with no counsel for the Regional
Director, thereby saving Scarce resources.

(5. Post-Election Bfiefs

The Committee determined that the present palicy is to allow for
post-hearing briefs only where the hearing officer finds they would be
helpful; ctherwise, briefs should not be permitted as a matter of course or
because the parties insist. [t was also noted that where appropriate a
hearing officer should limit the post hearing briefs to certain issues or
length. (See Memorandum GC 96-2).
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H. Training New Agents

Hearing officers are trained for post-election hearings by various
methods, including discussions with their supervisors, through training
seminars for professionals, through training materials, including the
videotape on credibility, and by observing hearings. [t is determined that it
is a best practice to first have a Board agent conduct a pre-election hearing
or an unfair labar practice trial before being assigned a post-election
hearing and that another best practice is for inexperienced Board agents 10
review the manual sections on conducting such hearings.

TECHNOLOGICAL ISSUES

With respect to technology, the Committee found itself in somewhat
of a quandary. With implementation of CATS now on the horizon during
the next two fiscal years, we recognize that its enhanced capabilities,
including in the R case area, would modernize, if not revolutionize, our
technical approach to R cases. For that reason, we conclude that it is not
presently worthwhile to survey all of the technological interim “fixes”
developed independently by some of the Regions in order to determine
which, if any, of these interim measures is a best practice. We also
recognize, however, that a fiscal year or two can be a long time for those
Regions which are not technologically sophisticated. As an interim
measure, we reviewed the templates submitted by the Regions for the
purpose of making the most useful examples available to all Regions. A
list of these templates is set forth in Attachment L.> Any Region desiring
the templates should contact DAGC Nelson Levin.

Generally, most Regions utilize the computer as a word processor
for the production of election notices, ballots and related election
documents. One Region uses the computer to enter the “eligibility key
number’ on the yellow envelope of the mail ballot kit. Many Regions use
templates to reproduce various election-related documents such as the
election agreement and certification.

* We appreciate the cooperation of many Regions in supplying templates to the Committee, most notably
Regions 8, 11. 14 and 16.
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SUMMARY

INITIAL R CASE PROCESSING

1. Petitions should be faxed to all parties (except Petitioner) on the day of
filing. Service by mail should be achieved within two days of filing. The
opening correspondence should reflect that the hearing will be conducted
on consecutive days until it is completed, absent the most compelling
circumstances, and that requests for postponement of a hearing will be
granted only for good cause and consistent with the requirements set forth
in Form NLRB 4338.

2. A NOH, either formal or “informal” (anticipated or proposed) should also
be faxed to all parties on the date the petition is fited. Inno instance should
a formal NOH issue less than five days before the hearing is opened. Mail
service of the formal NOH should accur as soon as possible following the
fax transmission.

3. Hearings should open between the 10th and the 141" day after the
petition is filed whenever passible.

4. The NOH should firmly put the burden on the parties to justify any
postponements and propose alternate dates cleared by all parties that are
acceptable to the Region.

5. The hearing officer should consult with a manager prior to ruling on a
request for a continuance. The hearing officer should also announce at the
opening of the hearing that it will run on consecutive days until completed.
When a continuance request is made after a hearing opens, the requesting
party should be directed to state the specific reasons on the record so that
there is no misunderstanding as to the basis for the request.

ELECTION AGREEMENTS

1. A representation case should not be reassigned after the NOH issues,
unless there are reasons such as the agent's insufficient experience in view
of the issues involved, conflicting assignments or agent unavailability due
to previously scheduled leave.
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2 There should be involvement of the supervisor and/or ARD, either
directly or indirectly, in assisting agents to obtain election agreements or to
narrow issues for hearing.

3. Regions should always conduct a conference on the day of the hearing.
In addition, Regions should seek to identify cases that would be
appropriate for an earlier conference.

4. Lines of communication should be kept open with the parties, whether
by joint conference calls or otherwise, and Regions should be tenacious in
pursuing an agreement, as well as in narrowing the issues in the event a
hearing is necessary.

HEARINGS

1. R cases should not be reassigned at the hearing stage from the
investigating agent unless necessary due to the limited experience of the
Board agent, scheduling conflicts or agent unavailability due to previously
scheduled leave. When reassignment is necessary, it should be done as
early in the process as possible. Furthermore, the second agent (hearing
officer) should contact the parties immediately to learn the issues and
positions of the parties.

2. No case should proceed to hearing without consultation with at least
one supervisor or manager.

3. The hearing officer should solicit oral argument in lieu of briefs in
appropriate cases since in some cases briefs are little, if any, assistance to
the Regions and may delay issuance of the decision.

4. The hearing officer should ensure that the parties state on the record the
issues and their position on each issue at the end of the hearing. Such
statements will assist the Region in preparing the decision more quickly.

5 When briefs are to be filed, the parties should be requested also to
submit their briefs on diskette to facilitate their possible utilization on the
computer.

8. Absent very unusual circumstances, the hearing officer should exercise
his or her discretion judiciously and grant requests for extensions of time
beyond the automatic seven day period in only the most unusual cases.
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7. Hearing officers should be in contact with the Regions during and/or
immediately prior to the close of the record at least in cases involving
difficult issues or where there is an inexperienced hearing officer.

8. The Committee finds several best practices regarding the training
procedures for hearing officers. Regions should utilize Agency training
materials (refer to page 12) and make the materials available to hearing
officer trainees for review prior to conducting a hearing. New hearing
officers should observe a hearing, serve as second chair and then act as
first chair at a hearing which is observed by a supervisor or an experienced
hearing officer. Furthermore, to the extent possible, Regions should have
new hearing officers review an R case transcript or prepare an R case
decision prior to holding a hearing. Finally, Regions should ensure that
hearing officers have a basic familiarity with the Federal Rules of Evidence,
with particular attention directed to the sections contained in the hearing
officer's guide.

R CASE DECISION WRITING

1. A decision writing assignment should be made no later than one
business day after the hearing closes. In cases of lengthy hearings,
including those that have been adjourned to be resumed at a later date, the
assignment should be made upon receipt of the first volumes of transcript.

2 Review of the draft decision should be limited to a maximum of two
levels of review, which would include review by the Director.

3. To the extent possible, decision writing assignments should not be
given to agents who have immediate Category Il conflicts,

4. Regions should keep issue and subject matter indexes and sub-
directories, as well as selected decisions, on the common drive.

5. Regions should encourage the use of Summation in the drafting and
reviewing of R case decisions.

ELECTIONS

1. To the extent possible, Regions should have "specialists” conduct
elections, with the resulting advantages of specialization and more time for
the professional employees to concentrate on other casehandling matters.
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2. In addition to posted election lists and regular discussions among
supervisors, scheduled elections should also be placed on the common
drive for ease of reference for all office personnel.

3. Any request for translated notices/ballots should be carefully probed to
ensure that the Region is not being asked to do something that is not really
needed.

4. Regions should contact the Forms Management Unit initially and
possibly also other Regions before hiring an outside translator. Moreover,
assuming no objections to the notice translated by the Region, such notice
should be submitted to the Forms Management Unit.

5. Regions should send the observer form, as modified to conform to
Embassy Suites, to the parties well in advance of the election in order to
resolve potential issues as to the designated observers.

6. In an effort to ferret out possible challenges Regions shouid solicit the
party’s(ies’) written position as to the accuracy of the Excelsior list when
forwarding the list to it/them.

7. Regions should make special effort to urge the parties to address the
challenges at the election, immediately upon the closing of the polls.

8. When conducting mail ballot elections, Regions should request mailing
labels and diskettes from the employer and increase their expertise in the
use of mail merge technology for use in large mail ballot elections.

POST-ELECTION

1. Objections/challenges should be immediately assigned rather than
waiting for the evidence in support thereof to arrive.

2. Regions should promptly send, by facsimile transmission, the Star
Video letter.

3. Regions should advise all parties at the election that they have until a
specific date, normally the date cbjections are due, to present their
evidence on the determinative challenges and promptly follow this up with
a letter to that effect.
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4. Regions should not interview witnesses to corroborate offers of proof of
a direct or hearsay nature which establish a prima facie case. Rather, such
matters should be sent to hearing to avoid time consuming investigations
likely to result in hearings in any event.

5. Regions should issue brief reports when the matter is being noticed for
hearing.

6. Where it can be done expeditiously and the Region is confident it will be
sustained, non-meritorious objections should be administratively dismissed
despite others being set for hearing.

7. A hearing officer, at the close of the objecting party's case and/or-at the
close of the hearing, where appropriate, should attempt to have chjections
(or challenges) withdrawn or sustained or to secure an agreement on a re-
run.

8. in preparing a hearing officer for conducting a post-election hearing, the
manager/supervisor should discuss legal and procedural issues, but avoid
discussing the evidence.

9. Counsel for the Regional Director should be present in all Board agent
misconduct cases. In all other cases, except possibly where there are
complex C case issues and/or voluminous affidavits, the hearing officer
should be able to handle the proceeding with no counsel for the Regional
Director, thereby saving scarce resources.

10. A Board agent should first conduct a pre-election hearing or an unfair
labor practice trial before being assigned a post-election hearing and an
inexperienced Board agent should review the manual sections on
conducting such hearings.
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155 NATIONAL LABOR RELATIONS BOARD
Region 18 - Resident Office

909 Federal Building

210 Walnut Street
Des Moines, 1A 50308-211 6

Office: (515) 284-4391
Fax: (515) 284-4713

August 19, 1996

ViA FACSIMILE AND REGULAR MAIL

RE:
Case No, 18-RC-

Dear Mr.

Enclosed is a copy of a Petition for Certification of Representative, pursuant to the
provisions of the National Labor Relations Act, which has been filed with this office.
Also enclosed is a copy of "Parties involved In a Representation Petition," Form NLRB-

4812, explaining the manner in which representaticn petitions are processed by this
Agency.

The National Labor Relations Act requires the prompt resolution of questions
conceming representation. Because this is an integral part of our mission, these cases
are priortized and resolved as expeditiously as possible.

If the Board has jurisdiction, the parties may execute a standard agreement for an
election fixing the date, time and piace and the classifications to be included in the
approprate unit. All such elections are conducted by an agent of the Roard or by mail
pallot under the supervision of an agent of the Board. Absent unusual circumstances,
an election wili be conducted within 42 days from the filing of the petition. Election
procedures are outlined in the enclosed pamphlet. in the avent there is no agreement

for an election, a formal investigatory hearing may be held before & hearing officer of
the Board.

Consistent with the Agency's sfforts to ensure ihe expeditious resolution of questions
concerning representation, please pe advised that in the eventit is determined that a
formal investigatory hearing is necessary it is our intention to conduct that hearing on
September 3, 1996, Requests for the postponement of the hearing will be granted only
for good cause and consistent with the requirements set forih in Form NLRB 4338,
which is enclosed with this letter. For purpeses of Section 102.114(d) of the Board's
Rules and Ragulations, | am grantihg advance permission to the parties to file
posiponement requests with me by facsimile trapnsmission. The hearing, once

Actachment A



Case No. 18-RC- -2- August 19, 1996

commenced, will be conducted on consecutive days, untit completed, uniess the most
compelling circumstances warrant otherwise. | advise the parties of these requirements
at this time so that they may begin their preparations for them.

Attention is called to your right, and the nght of any party, to be represented by counsel
or another representative in any proceeding before the Nationzal Labor Relations Board.
in the event you choose to have a representative appear on your behalf, please have
your representative complete "Notice of Appearance,” Form NLRB-4701. If you desire
to designate a representative to receive all documents mailed by this office in this
matter, you are requested to complete "Notice of Designation of Representative as
Agent for Service of Documents,” Form NLRB-4813. Both forms should be returned to
this office as soon as possible. In view of our policy of processing these cases
axpeditiously, | anticipate that in the event you exercise your right to be represented by
counsel or another representative you will do s promptly.

Prior to conducting a formal hearing,

' _ who has been assigned to this matter, wiil be in contact with
the parties to explore the issues and, if appropriate, to obtain an election agreement. If
these contacts do not rasuilt in an election agreement, we may conduct an informai
conference before the scheduled formai hearing. At this conference, the Board agent
will explore all of the issues raised by the petition in an effort either to obtain an etection
agreement or narrow the issues which will be litigated at the heafing. |t has been our
gxperience that these informal conferences can he extremely useful in helping us in
these regards, and that it is in the mutual interest of all parties, as well as the Agency,
to explore fully all potential arsas of agreement in order o eliminate or limit, to the
extent possible, the significant costs associated with litigation. | encourage the parties

“to share ali available information at this conference.

in ordar to assist us in our investigation, please submit the following information
immediately:

1. Commerce information, which may be furnished on the enciosed
"Questionnaire on Commerce Information,” Form NLRB-5C81. An extra
copy of the form is enclosed for your files.

2. An alphabetized list of employees described in the petition together with
their job classifications, for the payroll pericd immediately praceding the
date of this letter. This list is fo be used to resoive possibie eligibility and
unit questions as weli as to determine the adequacy of the Petitioner's
showing of inferest.

3. Copies of cerrespondence and existing or recently expired contracts, if
any, covering employees in the unit alleged in the petition. Names of
any other labor arganization(s) claiming to represent any of the
empioyees in the proposed unit.

4. Your position as to the appropriateness of the unit.
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it has been our experience that the exchange of information made passibie by
providing the list of employees requested in ltem 2 above to all parties to the case is an
excellent aid in resoiving many of the eligibility and unit questions that arise during case
processing. Accordingly, | encourage you to provide the list as requested in Item 2
above, and to permit me to provide the list to the other parties. Please state in your
return correspondence whether you intend to provide the list and whether | may provide
it to the other parties,

Dlezse be advised that in addition to the list of employees requested in ltem 2 above, in
the event an election is agreed to or directed in this case, a list of the full names and
addresses of all the eligible voters must be filed by the employer with the undersigned,
who will in tumn make it available to all parties to the case. The list must be fumished to
the undersigned within seven (7) days of the direction of election or approval of an
agreement to conduct an election. | am advising you now of this reguirement so that
you have ampie time to prepare far the eventuality that such list may become
necessary.

it has been our experience that by the time a petition such as this one has been filed,
employees may aiso have guestions about what is going on and what may happen. At
this stage in the handling of this case, we, of course, do not know what disposition will
be made of the petition, but experience tells us that an explanation of rights,
responsibilities and Board procedures can be helpful to your employees. The Board
believes that employees should have readily available to them information about their
rights and the proper conduct of employee representation glections. At the same time,
employers and labor organizations should be apprised of their responsibilities to refrain
from conduct which could impede employees’ freedom of choice. Accordingly, you are
requested to post the enclosed Notice to Employees in conspicuous places in areas
where employees such as those described in the enclosed petition work. Please
advise me where in your facility you have pested the notice. Copies of this notice are
alsc being made available to the labor arganizatiocn(s) involved. in the evantan
election is not conducted, pursuant to this petition, you are requested to remove the
posted notice, In addition, | am enclosing twe (2) copies of the pamphlet, "Your
Government Conducts an Election,” for distribution to employees and to supervisory
personnel. Additional copies of the pamphiet will be furnished upen request.

in addition, the Board has adopted a rule that requires that a Notice of Election be
posted for at least 3 full working days prior to any election. The 3 full warking days
exclude weekends, holidays, and the day of the election. The first day of the fult 3
working days begins at 12:01 a.m. Enclosed is a copy of the Board Rule Section
103.20 setting forth this posting requirement. Section 103.20(c) provides that an
employer shall be cenclusively deemed to have received copies of the Notice of
Election unless it notifies this office at least S working days prior to the commencement
of the election that it has not received copies. The Board has interpreted Section
103.20(c) as “requiring an employer to notify the Regional Office at least 5 full werking
days pror to 12:01 a.m. of the day of the eiection that it nas not received copies of the
election notice.” Ciub Demanstration Services, 317 NLRB 3489 (1985).
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Please be further advised that under the Ereedom of Information Act, unfair labor
practice charges and representation petitions are subject to prompt disclosure to
members of the public upon requast. in this regard, you may have received or may
ceceive a solicitation by organizations or persons who have obtained public information
concerning this matter and who seek to represent you refore ocur Agency. You may be
assured that no organization or person seeking your business has any “inside
knowledge" or favored relationship with the National Labor Relations Board; their
information regarding this matter is only that which must be made available to any
member of the public.

if you have any questions, please do not hesitate to communicate with Robert R. Reid.
“Your cooperation will expedite e investigation and be deeply appreciated.

Sincerely,
/f;:/ ’/ ey - - )/,,‘-/"3—1{ 4
/ 2y ({/ Sl F i T’
MCRRIS E. PETERSEN
Resident Officer

MEP:anf
Erclosures
cc:
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NATIONAL LABOR RELATIONS BOARD
REGICON 33
300 HAMILTCON BOULEVARD - SUITE 2C0
PEORIA, ILLINOIS 61802-1 246
Qffice Telephane 309-671-7C80
Fax 309-571-7085

Facsimile Cover Sheet

To:
Company:
Phone:
Fax:

Erom: Gary L. Vickers, Assistant to the Regional Director
Region 33, NLRE, Peora, lllinois
Phone: 309-671-7C69
Fax: 308-871-7085

" Date: 6/7/96
pages including this page: =
Subject: FILING OF PETITION AND NOTICE OF ANTICIPATED HEARING

This acknowledges receipt of the Petition you filed today in the matter referenced in the letter
accompanying this facsimile. If you intend to have counsel represent you, please do not delay in
contacting your counsel and apprising him/her of the Petition and the intended nearing dates. A
copy of the Petition, the letter accompanying it, and other documents are being mailed to you today,
but you should not delay in preparing for the processing of the Petition ar in contacling your
representative, if any. You, or your representative if any, should contact the Board Agent named in

the letter within ihe next three days if he/she has not contacted you by then.
NOTICE

Your attention is directed to the Notice of Anticipated Hearing in the sccompanying letter
which provides, inter alia, that a Notice of Hearing will issue within five (5) days from the date
of filing the representation Petition setting a hearing date for one of the three dates set forth
therein, unless all parties to this matter firmly commit to an election agreesment providing for
an election within 42 days from he date of the filing of the Petition, Your prampt attenticn to
this matter is urged because postponements outside the time periods specified in the letter

will not be granted except in the most compelling and unusual circumstancas.

Attachment B



United States Government

PRI NATIONAL LABOR RELATIONS BOARD
2 Region 33

100 Hamilton Baulevard - Suite 200

Pecria, IL 61602-1248

Telephone (309) 671-7080

Facsimile (309)671-7085

June 6, 1996

Re:

A petition has been filed with this office pursuant to the provisions of the National Labar
Relations Act. A copy is attachec. Investigation of this matter has been assigned to the staff
member named below, to whom all inquiries and correspondence shotild be-directed:

Attention is called to your right, and the right of any party, 1O be represented by counsel or other
representative in any proceeding before the National Labor Relations Board. Inthe event you
choose to have a representative appear on your behalf, please have your representative complete
“Notice of Appearance” Form NLRB 24701, and forward it promptly to this office. In the event
you also wish not to receive copies of written communications between this agency and your
representative (except for formal documents), it will be necessary for you to complete and
forward to this office “Notice of Designation of Representative” Form NLRB-4813.

To assist in completing the investigation, the Employer is required to submit within 48 hours the
following:

ot

. The attached jurisdictional questionnaire, fuily completed and signed (unless this has
been submitted in a recent case).

. An alphabetized list of names and job classifications of your current employees in the
unit described in the petition.

. A copy of any current of recently expired collective bargaining agreement covering any
of such employees.

4. The names of any unions claiming 0 represent any such employees, and copies of any

pertinent correspondence with them.

I~
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The prompt communication of your position as to the appropriateness of the unit sought in the
petition and your willingness to agree to an election to be conducted by the Board to resolve any
questions concerning representation will be appreciated.

In the event it is determined that an election is warranted in this matter, such election may be
brought about by agreement of the parties or by Decision and Direction of Election following a
hearing. It has been our experience that in mMOSt cases the parties are able to agree on the terms
and conditions of an election, thereby saving all concerned the time and expense of a formal
hearing. It is the Agency’s policy to encourage such agreement.

It has been our experience that by the time a petition such as this one has been filed, employees
also have questions about what is going on and what may happen. At this point in the handling of
this case, we do not know what disposition will be made of the petition, but expenence tells us
that an explanation of rights, responsibilities and procedures can be helpful 10 the employees
‘nvolved. The Board believes that employees shouid have readily available information about
their rights and the proper conduct of employee representation elections. At the same time,
employers and unions should be apprised of their responsibilities to refrain from conduct which
could impede employees’ freedom of choice. Accordingly, the Employer is requested to post the
enclosed Notice to Employees in conspicuous places in areas where employees such as those
described in the enclosed petition worl, and notify us of such posting. Copies of this Notice are
being made available to the labor organization(s) involved. In the event an election is not
conducted pursuant to this petition, the Employer is requested to remave the posted Notice.

If an election is agreed to or directed in this case, the Board requires that a list of names and
addresses of all the eligible voters be filed by the Employer with the undersigned, who will, it
turn, make it available to all parties to the case. The list must be furnished to the undersigned
within seven (7) days of the direction of or agreement +0 an election. [ am noting this now so that
the Employer will have ample time to prepare for the eventuality that such a list may become

necessary. The list is in addition to the list of employees requested in the proposed unit by job
classification. ‘

If you have any questions, do not hesitate to communicate with the Board Agent named above.
Your cooperation in this matter will be appreciated.

NOTICE OF ANTICIPATED HEARING

Dlease be advised that if, after preliminary investigation, the undersigned has reasonable cause o0
believe that a question CORcerming representation exists and the parties have not made a firm
commitment to waive hearing and consent to the conduct of an election by this office, we intend
to issue a Notice of Hearing within five (5) days from the filing of the petition. The formal
hearing, if necessary, will be scheduled for a date certain during the period (June 14, 17, or June

18, 1996).

=3



In the event you decide to retain counsel or other representative, such person should be notified
immediately of these dates.

Very truly yours,

Glenn A. Zipp
_Regional Director

Enclosures

Please see the attached Notice regarding (2) the Employer’s obligation to post copies of the
Roard’s official Notice of Election should an election be held in this matter; (b) hearing sites; ()
vour Government Conducts an Election leaflet, and (d) disclosures under the Freedom of
Information Act.

L}



A. Subpart B, Section 103.20 of the Board’s Rules and Regulations, as amended, provides:

1. Employers shall post copies of the Board’s official Notice of Election in conspicuous
places at least three (3) full working days prior to 12:01 a.m. of the day of the election.
In elections involving mail ballots, the election shall be deemed to have commenced the
day the ballots are deposited by the Regional Office in the mail. In all cases, the
Notices shall remain posted unil the end of the glection.

[

_The term “working day” shall mean an entire 24-hour pericd excluding Saturdays,
Sundays and holidays. o

L)

_ A party shall be estopped from objecting to nonposting of notices if it is responsidle for
the nonposting. An Employer shall be conclusively deemed to have received coples of |
the election notice for posting unless it notifies the Regional Office at least five (5)
working days prior to the commencement of the election (interpreted as requiring
notification to be given at least 5 full working days prior to12:0l am. of the day of the
election) that it has not received copies of the election notice.

4. Failure to post the election notices as required herein shall be grounds for setting aside
the election whenever proper and timely objections are filed under the provisions of
Section 102.69(a).

B. Due to budget limitations, any hearing conducted in this matter will be held in Peoria, Iinois
absent compelling reasons warranting a different hearing site.

C. The enclosed leaflet Your Government Conducts an Election may be distributed to inform
affected persons of the National Labor Relations Board election procedures. This leaflet may be
reproduced if additional copies are needed.

D. Please be advised that under the Freedom of Information Act, unfair labor practice charges
and representation petitions are subject to prompt disclosure to members of the public upon
request. In this regard, you may have received a solicitation by organizations or persons who
have obtained public information concerning this matter and who seek to represent you before our
Agency. You may be assured that no organization OF person seeking your business has any
“inside knowledge” or favored relationship with the National Labor Relations Board; their
information regarding this matter is only that which must be made available to any member of the
public. :

NOTICE

Your attention is directed to the Notice of Anticipated Hearing portion of the enclosed letter
‘which provides, inter alia, that a Notice of Hearing will issue within five {5} days from the date of
filing of the enclosed Petition setting a hearing date for one of the three dates set forth therein,
unless all parties to this matter firmly commit to an election agreement providing for an election
within 42 days from the date of the filing of the Petition. Your prompt attention to this matter s
urged because postponements outside the time periods specified in the letter will not be granted
except in the most compeliing and unusual circumstances.



NOTICE OF ANTICIPATED TELEPHONE CONFERENCE

AND

NOTICE OF ANTICIPATED HEARING

YOU ARE HERERY NOTIFIED that if, after preliminary investigation, the undersigned
has reasonable cause to believe that a question concermning representation exists within the
meaning of Section 9(¢) and 3(b) of the Act, a Notice of Hearing will issue scheduling a formal

hearing for February 16, 18981, unless a firm commitment is received from each f}roper

party by February 9, 1996 that it will waive hearing and consent to the conduct of an

election by this office.
You are also notified that a telephone conference will be held at 10:00 a.m. on

Eebruary 13, 1996 in order to explore any issues to be raised at the hearing and to

further discuss whether the parties will agree to the conduct of an election by this office.2

DATED at Tampa, Florida, this _6th  day of February, 1996

TARY

Rochelle Kentov, Regional Director
National Labor Relations Board, Region 12
Enterprise Plaza, Suite 530

201 E. Kennedy Boulevard

Tampa, FL 33602-5824

1The Board agent assigned to the case wiil, upon request, fumish the names, addresses and the
teleghone numbers of the other parties to facilitate expeditious communications. Requests far
postponement of the hearing shall nat be granted unless goed cause is shown in writing, and ABSENT
EXTRAORDINARY CIRCUMSTANCES, no postponement of the hearing will be granted beyond

February 22, 1998.

2Requests for postponement of the telephone conference shail not be granted unless good cause (s
shown in writing. Of course, the telephone conference will be cancelled if prior thereto the parties agree
to the conduct of an election. (It is expected that any alection would be held between 25 and 42 days

from the filing of the petition.)
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United States Govemment
NATIONAL LABOR RELATIONS BOARD
Region 25

575 North Pennsylvania Street - Room 238

Indianapolis, IN 46204-1577 (317) 226-7381

AN IMPORTANT MESSAGE TO THE PUBLIC
CONCERNING THE PROCESSING OF
REPRESENTATION CASES IN REGION TWENTY-FIVE

THIS LETTER INCLUDES A NOTICE OF HEARING
PROVIDING FOR A HEARING TO BE CONDUCTED ON
THE FOURTEENTH DAY (OR FIRST BUSINESS DAY
THEREAFTER) AFTER THE FILING OF THE
ENCLOSED PETITION FOR A REPRESENTATION
FLECTION TUNDER THE NATIONAL LABOR
RELATIONS ACT.

If the parties enter into an election agreemert, the hearing will be canceled. Requests for
postponement will only be granted in limited circumstances where the reasons for such requests
are compelling and all parties are available on the date requested. Any request must be made in
accordance with the requirements set forth in Form NLRB 4338, a copy of which is enclosed.

a) The request must be in writing;

b) Grounds for the request must be set forth int detail,

c) Alternative dates for the rescheduling of the hearing must be given;

d) The positions of all other parties must be ascertained by the requesting party and
set forth in the request; and

e} Copies of the request must be simultaneously served on all other parties and that
fact must be noted in the request.

Very truly yours,

Kotets A7 oy

ROBERTO G. CHAVARRY
Regional Director

Attachment D



NOTICE OF EXPEDITED DELIVERY OF TRANSCRIPT

The parties are hereby advised that they can make
arrangements with the reporting service to obtain the transcripton an
expedited basis. Requests for extensions of time to file briefs based
on delay or nonr_gceipt of the transcript will be denied by the Regional

Director if the parties have not availed themselves of this option.

Attachment E
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Explanation of Region 5 index of Representation Case Decisions

Region 5's DRA maintains an Index on the office network, in a folder entitled "Decisions,”
showing all Regional Director Necisions. An example of pages from the Index is attached.
For each Decision the Index lists the doeument's file name, case name, legal issue(s)
addressed in the Decision, and miscellanecus information such as ithe date the Decision
issued and an identifying number of a diskette containing the full text of each Decision.
Unlike Regicn 14, and to save space on the office’s file server, Region 5 does not archive
the full text of each Decision on the office network; rather, the DRA maintains the Decisions
on diskettes and updates the Index and the diskettes whenever appropriate. The "FIND"
feature can be used to locate specific issues or phrases in the Index,

The Region’s “Decisions” folder also has a sub-folder entitied "Research.” This folder holds
a number of document files containing a variety of frequently used topics and text. A
separate file within that foider, named “Index_1,” summarizes the document files. For
instance, as shown in the attached pages, these are files containing the text of Sections
2(11), 2(12) and 9(b); community of interest standards; Daniel Construction eligibility
formula; “boilerplate” text concerning supervisory status, managerial employees, refatives of
management, technical employees; etc. The documents are not intended as a substitute for
4] research. Rather, they are akin to Ward's Auto Text featurs and offer a ready source of
text available for Board Agents to use in writing FiRs, briefs and Decisions.

The Region also maintains its R case docket in a “read only” file an the office network. The
ARD's secretary maintains the file, and Board Agents can access the file to leam intake and
case filing information.

G \d3comiR_pract
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REPRESENTATION CASES
ON WORD FOR WINDOWS

[Joe Baniszewski has the diskettes]

- FILE NAME  CASE NAME - ISSUES MISCELLANEOUS
BURNVOTE BURNS AND ROE Election {disk 3}
DIRECTION OQOF following Board
ELECTIONS decision
LEGALORD LEGRL AID BUREAU Order denying {disk 3}

OF MRRYLAND motin to Order following
reconsider and Health Care &
reopen decision Retirement
in 5-RC-13437 decision

MACKVOTE MACK TRUCK. INC. Language, Globe (disk 1)
election veoting
groups Decision at RC-
13889 (disk 1)
STAUFORD D.F. STAUFFER Order motion Lo {disk 3}
BISCUIT CO. withdraw from
' stipulations,
ragpen hearing
RC13655 INSTRUMENT Representative {disk 2)
CONTRCL CORP. compleqgent
RCL3691 B. GREEN & CO. BEligibility of {disk 2)
laidoff
emplovyess;
Supervisor
RC13700 FLAME INSULATION Helpers included {disk 2)
in Section 32 NOTE: Bligibility
unit, although formula later
excluded from changed in
neklewa 8 (£} unit | Steiney and Co.,
Constructicn 308 NLRB Mo, 190
eligiblity, {sapt. 19852},
whitcy/Daniel overruling Whitty
formula
RC13701 POTOMAC EDISON Scope of Unit in {disk 2)
ELECTRIC electric powex
company
RC13714 SQUTH PENN GAS Supervisor (disk 2}
COMPANY
04/04/97 page 1
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FRC13732

QAT, INC,, AND Single-Employer, {disk 1)
TRANSPORTATION driver leasing
UNLIMITED company
RC13750 SULLIVAN Congtruction {disk 1)
ENTERPRISES Emplover, Jcbhbsite
nearly complated
RC13776& DIVERSCO Supervigor {disk 2}
{uncontastad)
RCL3779 SCIENCE- Employee QWersnip {disk 1)
APPLICATIONS of shares in See, Alanig
See, Harrah's Emplover -- Airport Servicss,
Lake Tahoe, Evaeratt Plywood, conflict of 3216 NLRB No. 185
307/No. 2%; Red & 105/17; Coastal interest issue {a/14/94) ;
Wwnite Cab, plywood, 102/300; conflict of
123/83; Sida of 5-B Printexrs, Advice memo, interest,
Hawaii, 191/194; 227/1274; Oklshoma employas
Alrport Alderwogd hergtronics, 17- ownership of
Distributors, Products, 81/136; | CA-15783, from competitor ER
280/1144; Mutual Brookings WPL Advice.
Rough Hat, Blywood, 98/794.
a6/440;
RC1L3I783 UUNITED GLAZED Representative {disk 1)
Complement of
smploveesg to have
an election
RC13788 EXECUTIVE Jurisdiction - {disk 1}
SECURITY Reg Cazre
Federal
contractor
RC13784 BROADWAY Scope of Unit {disk 1)
SERVICES, INC. Multri-location
RC1378% UNITED COUPON Scope of Unit, {disk 2)
COMPANY single logation,
printing plant
RC13797 ADVRNCED Supervigor {disk 1}
MARKETING
SERVICES, INC.
RC137%9 D & T LIMCUSINE Juridierion - {disk 1)}
SERVICES Railwav Laboxr AgU
Tgsued 11/92
Mulci-location
Scope of Unig
04/04/97 page 2
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RC13809

RICHFCOD, INC. Relabives of {disk 1)
mManager;
Unit Composition
RC13816 CLEMENTS PASTRY Sunerviser {disk 2}
COMPANY
RC13822 KESSEL LUMBER No issue hearing {disk 2)
COMPAaNY
| RC13826 JEMES JULIAN, Deklewa - 9{a) (disk 1)
INC. status
RCL3827 J.M. FRY COMPANY No igsues, agrae {digk 2}
to inclusions
RC13831 CON AGRA POULTRY, Jurisdiction - See NLRB v. {al-
INC. Agriguitural EES Maine Farms, 5th
Composition of Cix., 9/1/93,
unit enf'g 307 HLRB
No. 66.
Also, Prcduce
Magic, 311 NLEB
Wo. 173, 8/16/93
and Helly Faxms
v. NLRB {(4th Cir,
3/95) .
(bigk 1)
RC13843 CRESTMONT pending ULP fdigk 1)
CLEANING AND Settlement not
SUPPLY CO. bar slsction
RC1384°% WALTER DAVIS AND Dismiss petition, {disk 2}
SONS CONSTRUCTION imminant
co. completion of
construction
project
RC13853 ALLEN Dismiss petition disk 4
SERVICES/DRUMMOCK new employer not
INC. a suCCcessor
RC13868 FAIRVIEW VILLAGE Dismiss peitition, {disk 2}
NURSING HOME imminent sale Lo
naw Company
RC138684 FAIRVIEW VILLAGE Reingtate {disk 1)
NURSING HQME dismissed
petition
RC1L38688 FRIRVIEW VILLAGE Supplemental {disk 2)
NURSING HOME Decision Amending
Certification
04/04/97 page 3
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Subiject

File MName

rases including dispatchers in driver Dispatch
unlits
Cilerical Emplioyees: Piant Clericals v Clerical

Office Clericals

Community of Intsrest Standards

Cormmaunity

Daniel Comstructiom sligibility formula Daniel
for constructicn industry employers
Effect of Bargaining History on Scope of Bargain

Unit

Effective Recommendation;
Lighting Fixtures

citation to IIT

GC Brief in Jeffboat Jefibcat
Horse Racing Industry; Regulaticon and Downs 1
reasons for declining jurisdictien

Joint Employsr 3tatus Joint ER
Managerial Employee 3tatus Managers
Person in dispute is the only supervisor Cnlysup
on duty during a shift

Quality assurance employees citations to Quality
Iundy Packing, 314 NLRB 104Z {1994} ;

Virginia Mfg., Co., 311 NLRB 992 {1993}

Relatives of management; Action Relative
Automotive standard

Representative Complement of epployees Rep_comp

Section 2{11}

Supervisor: factors in Supervsr
disjunctive, burden of proof,
conflicting/inconclusive svidenca
Section 2(12), "professional"” employees Profesnl
Secticn 9{o) - An Appropriats Unitc Sectiont

D1\ Detail\Joe Ban\Index 1




single Employer Relationship Singl ER
Single Location Unit Presumptively Singl UT
Rppropriate

Technical Employees Tech ERE

Temporarily Working as Supsrvisor
P P

Temp Sup

Dl\Detail\Joe_Ban\index_l




Explanation of Region 14 Chart on Representation Case Decisions

Region 14 maintains all Regional Director Representation Case decisions on the common drive
under a separate diractory named “dde”. In addition, the Deputy Regional Atiorney maintains a
chart that is aiso kept on the common drive. The chart lists the case name, number and
disposition and issues of each decision issued, as well as the name under which the document
was saved and the date of issuance.

Decision writers can use the chart to quickly find other decisions invelving similar issues. That
can be done sither by simply scanning the chart, or by using the Edit Find feature of Word. To
use Edit Find, you open the document, click on Edit on the menu bar, click on Find, and then
enter the word or phrase you want to find such as “warehouse” or “contract bar” and click on Find
Next. Word will search the document and highlight each time the requested word or phrase is
found.

Once the decisions with similar issues are identified, the decision writer can open the decision(s)
on the common drive and read or cut and paste the pertinent sections.

A sample page of the chart is attached.

Attachment &
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

NATIONAL LABOR RELATIONS BOARD
Region |

Re:

hereby designétes

(Party)

(Name and Job Title)
to act as its observer during the conduct of the election in the above case.

| certify that the above-named individual is not a supervisor within the
meaning of Section 2(11) of the Act.

(Name of Employer, Union or RD Petitioner)

By :

(Representative)

(Title)

It should be noted that the use of a supervisor as an observer may result in the
setting aside of the election. Section 2(11) of the National Labor Relations Act
states: “The term ‘supervisor means any individual having authority, in the
interest of the employer, to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward, or discipline other employees, or responsibility to
direct them, or to adjust their grievances, or effectively to recommend such
action, if in connecticn with the foregoing the exercise of such authority is not of a
merely routine or clerical nature, but requires the use of independent judgment.”
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BCARD
REGION SIX

Employer

and Case &-RC-

Patitionex

CHALIENGED BALLOT PROCEDURE FCR THE PRESERVATICON
OF THE SECRECY OF THE VOTE

If the Request for Review of the Regional Director’s Decision and Directicon of
Election which has been filed by ’

has not been actad upcn the Board in Wwashington, D. C. before the date of the
election, it will be necessary for the Board agents conducting the alection to
challenge all voters in accordance with the Agency’s well established
challenged ballot procedure. At the conclusion of the f£inal polling session,
the Board Agents will not tally the pallots but will impound all ballots cast
until the Request for Review is decided. . -

Although there exists the possibility that the Regional Director’s
determination may be reversed in whole or in part, voters will be casting

their ballots to be represented or not in the unit described in the Notice of
Election.

Each voter will be given an identical unmarked ballot and should mark it in
accordance with his or her choice. A Votesr whose ballot is challenged will be
given a challenged ballot envelope which includes a2 etub which will be
completad by the Boaxd agent with certain information to identify the votar.
rfter marking the hallot in the voting booth and placing the hallet into the
challenged ballot envelope, the voter will exit the bcoth and show the Board
agents and observers that the folded ballot is in the envelope. At no time
should the voter show the Board agents or the observers how the ballot is
marked. The voter will then seal the envelope and place it in the pallot box
with all other ballots which have been cast.

The stubs of the challengad ballot envelopes which contain the idencifying
infermation will be used Lo determine which challenged ballots should be
counted afrer the Board acts on the Employer’s Request 0T Review. The
pallots of challengsd voters who ars faund to be eligible to vote will be
separated based on the information on the stubs. AL the cime of the ballot
count, the challenged ballor snvelopes of all voters who are found to be
eligible will have the stubs torn off and the ballots will be mixed with the
orher ballets cast without revealing the cholces of individual challenged
vorers. The ballots will then be counted and the secrecy of the ballots will
thus be preserved. :
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United States Government -

4 5 NATIONAL LABOR RELATIONS BOARD
VEES\\@K Region 33

360 Hamilton Boulevard - Suite 200
Peoria, IL 61602-1248

Telephone (309) §74-7080

Facsimile (309)671-7095

. August 16, 1996

Re:
Case 33-RC-

Dear Mr.

This is to advise you of your responsibilities in connection with the Objections you have
filed to the election conducted in this matter, and to advise youthat the Objections have
been assigned to me for investigation.

Pursuant to Section 102.69(a) of the Board's Rules and Regulations, you are directed, on
behalf of the Regional Director, to furnish in writing within seven (7) days of the
Objections due date, your evidence in support of the Objections. In order to be timely
submitted, your evidence must be received in the Regional Office by close of business at
5:00 p.m. EST {(EDT) on August 23, 1996. Your evidence shall identify all witnesses
and provide a brief summary of the testimony each witness will give. If your Objections
are based m whole or in part on any documents, those docurnents must be submitted
along with an identification of the parts specifically alleged as objectionable and an
explanation as to why they are objectionable. So that there can be no doubt as to the
precise evidence you are relying on in support of your Objections, each objection should
be addressed individually with an explanation provided as to what specific evidence and
witnesses, if any, will be offered 1 support of each objection.

Vour failure to submit by the above date evidence sufficient to provide a prima facie case
in support of your Objections will result in my recommending that the Objectons be
overruled. Should you require additional time in which to submit your evidence, such
request must be made in writing and received by the Regional Office before the date your
prima facie evidence is due, and must be supported by good cause.
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After the above requirements are met, should it become necessary for me to interview -
certain of youf representatives or witnesses, 0T 10 review certain documents or records, it
is expected that you will meke such persans or documents available by not later than
August 28, 1996 so that the investigation can be completed timely.

In the event the Regional Office makes a determination that a hearing is necesary to
resolve any or all issues raised by the Objections, a hearing is tentatively scheduled for
the period August 28, 29 or 30, 1996. In the eventa hearing is necessary, further notice
will issue in advance of the hearing. 1f the above hearing datss present a conflict in
scheduling, it is suggested you immediately bring this matter to the attention of the
Region as well as the nature of the conflict and alternative hearing dates. Requests for
postponement of the hearing will be granted only for goad cause and consistent with the
requirements set forth n Form NLRB-4338.

If you have any questions concerning this matter, please contact me as soon as possible.

Very truly yours,

Fieid Exalnjiler

CERTIFIED MAIL NO.
RETURN RECEIPT REQUESTED

cel



United States Government

NATIONAL LABGR RELATIONS BOARD
Region 33

300 Marnitton Boulevard - Suite 200
Proria, IL. 61602-1246

Teiephone (308) 671.7080

Facsimile [308) §71-7095

August 16, 1996

- Case 33-RC-

Dear Mr.

Please be advised that on today's date, the Petitioner filed Objections to the election in the
above-subject case. Pursuant to Section 102.65(a) of the Board's Rules and Regulations, a copy
of the Objections is hereby served on you.

In order that T might complete my investigation in a timely fashion, Iam requesting that you
submit to me your written statement of position and any evidence you have in support thereof by
not later than August 23, 1996, You should submit copies of all documents used by the parties in
communicating with the employees regarding the election if such documents relate directly or
indirectly to the issues raised by the Objections. Should it become necessary for me to take
further evidence on this matter, your witnesses and evidence should be available to me by not later
than August 30, 1996. >

In the event the Regional Office determines that a hearing is necessary to resolve any or all issues
raised by the Objections, a hearing is tentatively scheduled for the period August 28,29 or 30,
1996. In the event a hearing is necessary, further notice will issue in advance of the hearing. If
the hearing dates present a conflict in scheduling, it is suggested that you immediately bring this
matter to the attention of the Regional Office as well as the nature of the conflict and alternative
hearing dates. Requests for postponement of the hearing will be granted only for good cause and
consistent with the requirements set forth in form NLRB-43338.

Your cooperation is appreciated.

Very truly yours,

Field Bxaminer
Enclosures

cC.



United States Goverpynent

SR NATIONAL LABCOR RELATIONS BOARD
+ A A% Region 33

B ' | 300 Hamilton Boulevard - Suite 200
“ro—g | Peoria, IL 61602-1246

Telephone {309) 671-7080

Facsimile (309) 671-70%85

o

!
)

R
e

‘August 20, 1996

Re:
Case 33-RC-

Dear

As you are aware, the challenged ballots in the election conducted in the above-captioned
case are sufficient in number to affect the results.

The investgation of the challenged ballots has been assigned to me. To the extent you
have not already done so, please supply a statement of position with respect to the
challenged ballots and all evidence you have in support of said position. The challenged
ballots were cast by the following voters for the reasons set opposite thelr names:

‘were all challenged by the Petitioner alleging they
have not worked in the area sufficient days to be eligible to vote. ' ‘

The foregoing submission should be made to reach this office by August 26, 1996. The
timely submission of this evidence may obviate the need for further investigation.
However, should it be necessary for me to take further evidence on this matter, 1t is
requested that such evidence, including any witnesses, be made available to me by not
later than September 6, 1996.

Notice of Tentative Hearing

In the event the Reglonal Director determines that a hearing is necessary to resolve any ot
all issues raised by the challenged ballots, 2 hearing is tentatively scheduled for the period
September 7, 8 or 9, 1966. In the event a hearing Is necessary, further Notice will issue at
least five calendar days in advance of the hearing. If the above hearing date presents a
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conflict in scheduling, it is requested you immediately bring this matter to the attention of
the Region as well as the nature of the conflict and alternative hearing dates.

[f vou have any questions concerning the foregoing, please feel free to communicate with
the undersigned. :

Very muly yours,

Attorney

cCl



12/10/97
Representation Case Templates Available

TEMPLATE o
NAME DESCRIPTION TYPE

PETITIONS, DOCKETING and INITIAL PROCESSING

RCPET.dot RC petition - with button which runs docketing FPop-up boxes and
letters, assignment sheet, elc. additional

documents

RDPet.dot RD petition -- with button that runs docketing Pop-up boxes and
letters, assignment sheet, eic. additional

decumenis

R_OPN_LT.dot Initial representation case opening letters with Pop-up boxes
forms and attachments

NewAC.dot Docketing for AC petition (includes service sheet; Pop-up boxes

affidavit of service; letter to Employer and Union; :
Notice -Form 4338; Notice of Appearance and
Form 4813; posting notice; and facsimile cover
sheet)

NewRC.dot Docketing for RC petition (Includes service sheet] Pop-up boxes
affidavit of service; single letter to Employer and
petitioner; receipt for cards; Notice -Form 4338,
Notice of Appearance and 4813 forms; posting
notice: facsimile cover sheet; and option to bring in
intervenor ietter)

RC.dot Docketing for RC petition mailed into the R.O. - Pop-up boxes
includes separate docketing letters to Employer
and Petitioner, assignment sheet, etc. (The same
as the rcpet.dot except there is no petition.)

NewRD.dot Docketing for RD petition (Includes service sheet; Pop-up boxes
affidavit of service; single letter to Employer, Union
and petitioner; ietter to Petitioner regarding
showing of interest; Notice -Form 4338; Notice of
Appearance and Form 4813; posting notice;
facsimile cover sheet; and option to bring in
intervenor letter)

NewRM.dot Docketing for RM petition (Includes service sheet, Pop-up boxes
affidavit of service, letters to Employer and
netitioner, receipt for cards, Notice -Form 4338,
Notice of Appearance and Form 4813, posting
notice, and facsimile cover sheet, and option to
bring in intervenor letter)

RMPet.dot RM petition - with button that runs docketing Pop-up boxes and
letters, assignment sheet, etc. additional
documents
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10. | NewlUC.dot Docketing for UC petition (Includes service sheet, Pop-up boxes
affidavit of service, letter to Employer and Unicn,
Notice -Form 42338, Notice of Appearance and
Form 4813, and facsimile cover sheet, and option
to bring in intervenor letter)
11. | NewlD.dot Docketing for UD petition (Includes service sheet, Pop-up boxes
affidavit of service, letter to Employer, Union and
petitioner, letter regarding showing of interest,
Notice -Form 4338, Notice of Appearance and
4813 forms, posting notice, and facsimile cover
sheet)
12. | Frm1801.dot Appearance form Pop-up boxes
13. | INTVR_LT.dot Intervenor letter Form fields
NOTICE OF HEARING and OTHER HEARING DOCUMENTS
1. NoH.dot Form NLRB-852, Notice of Representation Hearing | Pop-up boxes
and index and Description of Formal Documents
2. NQH_R.dot Notice of Hearing form with affidavit of service, Pop-up boxes
notice, NLRB-4338, CHIPS R-105, court reporter
infarmation
3. RNOH . dot Notice of Reprasentation Hearing, affidavit of Pop-up boxes
service and related documents
4. ASMT_HR.dot Memo assigning agent to hold representation Form fields
hearing
5. AffSvs.dot Affidavit of Service (Form NLRB-877) with option to | Pop-up boxes and
pulf in a Notice (Form 4338) additional
document
8. ORH_R.dot Order rescheduling hearing form Pop-up boxes
7. Frm856.dot Form 856, Close of Hearing form Pop-up boxes
8. Frm4237.dot Form 4237, Obligated Cost of Hearing Pop-up boxes
STIPS and RELATED DOCUMENTS
1. Stip.dot Stipulated Eiection Agreement -- with butions

which allow you to later run:
Norris Thermador agreement
Letter mailing out the stip
Letter requesting Excelsior list
Election notice
Letter mailing out election notices

Pop-up boxes
and additicnal
documents




Rzllots, in English, Spanish or both English
"~ and Spanish

Tally of Ballots

Certification of Representative or Resulis

StipR16.dot Stipulated Election Agreement form Pop-up boxes

ST_FOR_S.dot Letter sending out a Stipulated Election Agreement | Form fields
for signature

SIGN_STP.dot Letter sending a signed copy of Stipulated Election Form fields
Agreement after approval

CLStip.dot Letter confirming election arrangements after stip Pop-up boxes

approved

REGIONAL DIRECTOR DECISIONS and RELATED DOCUMENTS

D&O.dot Regional Director Decision and Order Pop-up boxes
DDE.dot Decision and Direction of Election form Form fields
DDE_LT.dot Letter confirming election arrangements pursuant Pop-up boxes
to a Decision and Direction of Election
DDE_MEM.dot Memo requesting supervisor 1o assign case to Form fields
agent to secure an election date after a Decision
and Direction of Election has issued
CLRD.dot Letter confirming election arrangements after DDE | Pop-up boxes
issues
ELECTION RELATED LETTERS, NOTICES and BALLOTS
48 HR_LT.dot Letter notifying parties when ballets will be maiied Form fields
AD_NOT.dot Letter sending out additional notices Form fields
AD_S_NQOT.dot Letter sending cut Spanish notices, when Form fields
requested
COR_NOT.dot Letter sending out corrected notices Form fields
ASMT_EL.dot Memo assigning agent to hold representation Form fields
election
Frm4175.dot instructions to Eligible Employees Voting by United | Form fields
States Mail, Form NLRB-4175
ML_BL_CT.dot Mail baliot Certification of Conduct of Electicn form | Form fields




8. ML_NT_LT.dot Letter and forms tc send out netices for a mail Form fields
ballot election

9. MM_NT_LT.dot Letter and forms to send out notices for a Form fields
mail/manual election

10. | MN_NT_LT.dot Letter and forms to send cut notices for a manuai Form fields

' “election

11. | NOSIGBAL.dot Letter returning mail baliot for signature Form fields

12. | Not-Elect.dot Form NLRB-707, Notice of Election and letter Pop-up boxes
forwarding Notices for posting

13. ¢+ X_LST_LT.dot Letter sending out an Excelsior list Form fields

14. | BALLOT.dot £nglish ballot form Pop-up boxes

15. | BALLOT_3.dot 3-Way ballot form Pop-up boxes

16. | BALLOT_S.dot English/Spanish baliot form Pop-up boxes

17. | BALLOT2S5.dot Spanish ballot form Pop-up boxes

18. | COR_TAL dot Letter sending out Corrected Taily of Ballots Form fields

CHALLENGES and OBJECTIONS

1. CHAL_LT.dot Letter regarding investigation of challenged ballots | Form fields

2. Chall.dot Letter to parties requesting position regarding Pop-up boxes
determinative chailenges

3. ChaliMem.dot Memo sending determinative chalienges to the Pop-up boxes
office safe

4. OBJ_LT.dot Two letters—one letter to party filing objections Pop-up boxes
requesting evidence and a second letter notifying
the other party that objections have been filed

5. OpjFiled.dot Letter serving objections on all parties and letter to | Pop-up boxes
objecting party requesting their evidence in support
of the objections

B. HOR-Obj.dot Hearing Officer's Report on Objecticns/Challenges | Pop-up boxes

with prompts about whether election was pursuant
to stip or DDE, whether chailenges were
determinative, who filed objections, etc.




7. ObjRpt1.dot Report on Objections/Challenges or Supplemental | Pop-up boxes
Decision -- No hearing cases

8. CbjRpt2.dot Report on Objection /Challenges or Supplemental Pop-up boxes
Decision - Hearing Directed - R case consolidated
with C-case(s) for hearing

8. ObjRpt3.dot Report on Objection /Challenges or Supplementai Pop-up boxes
Decision - Hearing Directed - R case alone

10. | ERRAT_RO.dot Erratum correcting error on Report on Objections Form fieids

11. | REV1_TAL.dot Letter sending out Revised Tally of Baliots and Form fields
setting aside the election

12. | REV2_TAL.dot Letter sending out Revised Tally of Ballots and Form fields
Stipulation to Rescive Challenged Ballots

13. | 2ND_ELEC.dot Letter notifying parties of second election Form fields

14. | RR_ELEC.dot Letter notifying parties of rerun election on Norris- | Form fields
Thermador case

15, | TAL_COC.dot Letter sending out Tally of Ballots and Certification | Form fields
of Conduct of Election

CERTIFICATION

1. CERT2REP.dot Ceriification of Representative form for two-way Form fields
election

2. CERTZRES dot Certification of Results for twe-way election Form fields

3. CERT3REP.dot Certification of Representative form for three-way Form fields
glection

4. CERT3RES.dot Ceriification of Results for three-way election Form fields

5. CertRep.dot Certification of Representative in RC case Pop-up boxes

8. CertRes.dot Certification of Resuits in RC case Pop-up bexes

7. RDRep.dot Certification of Representative in RD case Pop-up boxes

8. RDRes.dot Certification of Results in RD case Pop-up boxes

9. UDRes.dot Certification of Results in UD case Pop-up boxes

10. | RET_AUTH.dot {_etter returning authorization cards Form fields




OTHER DOCUMENTS

BLOCK_LT.dot

Letter blocking & representation case

Form fields

WAIVER.dot

Waiver - Request to proceed

Pop-up boxes

Frm4885.dot

Statement of Reasons for Proposed Dismissal in R
Cases

Pop-up boxes




