UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD
____________________________________
Renaissance Hotel Operating Company,
Employer,
and
Unite Here Local 631,
Union,

Case No. 28-RD-112742
and
Case No. 28-RD-113966

and
Erubey Quintero and Suzanne Cohen,
Petitioners.
_____________________________________
PETITIONERS’ REQUEST FOR REVIEW
INTRODUCTION: Pursuant to NLRB Rules & Regulations § 102.71,
Petitioners Erubey Quintero and Suzanne Cohen hereby submit this Request
for Review. Petitioners’ Request for Review should be granted because:
a) “a substantial question of law or policy is raised because of . . . a
departure from[] officially reported Board precedent” (see § 102.71(1)(ii));
b) “there are compelling reasons for reconsideration of an important
Board rule or policy” (see § 102.71(2)); and
c) “the Regional Director’s action is, on its face, arbitrary or capricious”
(see § 102.71(4)).
On December 30, 2013, the Director of Region 28 consolidated, and then

dismissed, two Petitions for Decertification Election filed by Renaissance
Hotel employees Quintero and Cohen, respectively. (See Ex. 1). That
dismissal was erroneous and must be reviewed by the Board, as it was based
upon a wooden and outmoded application of the so-called “blocking charge”
doctrine, which allows incumbent unions to entrench themselves and derail
decertification elections based solely upon their own self-serving and spurious
allegations of employer taint.
Review is also warranted because the Regional Director’s dismissal
order was issued in complete derogation of the controlling case of SaintGobain Abrasives, 342 NLRB 434 (2004), a case that the Regional Director
wilfully ignored despite it being brought to his attention. (See Ex. 2).
In short, the Board should grant this Request for Review and order the
Regional Director either to reinstate promptly the decertification petitions or,
alternatively, to follow Saint-Gobain and hold a “causation hearing”
regarding the underlying causes of employee dissatisfaction with the Unite
Here union. Indeed, if the Saint-Gobain Board’s determination to enhance
employee free choice is a dead letter that Regional Directors can ignore at
whim, the current Board should say so openly and publicly, and also justify
publicly why decertifications – and only decertifications – can be squelched by
mere conclusory and self-serving allegations of employer misconduct made by
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incumbent unions greedily clinging to power – even when a majority of
employees want them ousted.1
ISSUES: The issues presented are:
1) Should the Board overrule or substantially modify its “blocking
charge” policies, which serve to entrench incumbent unions and allow them to
raise spurious and self-serving allegations of employer misconduct in order to
deny employees their fundamental rights under Sections 7 and 9 of the
NLRA? The answer is “yes,” as the Board’s blocking charge policies are
oppressive and burdensome, arbitrarily denying employees their freedom to
reject an unwanted union. They should be overruled. See, e.g., Mark Burnett
Prod., 349 NLRB 706 (2007) (Chairman Battista, dissenting); and
2) Should the Board enforce its decision in Saint-Gobain Abrasives, 342
NLRB 434 (2004), or, alternatively, declare it to be a dead letter and overrule
it? The answer is that the Board should scrap its “blocking charge” rules, or
alternatively, enforce and strengthen the holding of Saint-Gobain so as to

Petitioners note that several Board Members have already expressed their
antipathy toward employee free choice; are content to allow unions to squash efforts
to decertify or deauthorize unpopular incumbent unions; and, are ready to overrule
Saint-Gobain. See Wellington Indus. Inc., 359 NLRB No. 18, n.6 (2012) (“For the
reasons set forth by then-Members Liebman and Walsh in their dissenting opinion
in Saint-Gobain, 342 NLRB at 435-436, we have substantial doubts as to whether
that case was correctly decided and would consider overruling it in an appropriate
case.”).
1
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enhance employees’ rights to call for decertification elections at a time of their
own choosing, under NLRA Sections 7 and 9.2
FACTS: Unite Here Local 631 represents a unit of approximately 136
waiters, banquet servers and other employees of the Renaissance Hotel in
Phoenix, Arizona. Only a minuscule portion of these 136 employees are
voluntary union members, the vast majority having chosen to exercise their
rights under NLRA Sections 7 and 14(b) and resign from the union and not
pay any dues. Because of their overwhelming opposition to this union’s
representation, the Renaissance Hotel employees have made two attempts to
divest themselves of Unite Here Local 631.
Cleverly using and abusing the Board’s “blocking charge” rules to stop
the decertification efforts, Unite Here responded by hurling numerous
allegations of “employer taint” up against the wall to see what would stick.
To combat this attack on their Section 7 and 9 rights to hold a decertification
On December 9, 2004, the General Counsel issued OM 05-20, which
provided casehandling guidance regarding Saint-Gobain. This memorandum
construed Saint-Gobain very narrowly, claiming that it applied only where the
Regional Director finds merit to an unfair labor practice charge and further finds,
under the multi-factor causation test of Master Slack, 271 NLRB 78 (1984), that the
ULP conduct caused the disaffection among employees. But such arbitrary and
standardless “tests” have led Regions to ignore or downplay Saint-Gobain’s core
holding, which is another reason why review should be granted. For example, some
Regions have reasoned that Saint-Gobain only applies when a decertification
petition is dismissed, not when it is held in indefinite abeyance while the
theoretically related ULP trial and inevitable appeals occur, even if that process
takes years to conclude.
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election, Petitioners Quintero and Cohen gave sworn statements to the
Region’s investigators denying the union’s allegations of supervisory taint
and employer misconduct. The employer denied the allegations as well.
But the Regional Director accepted the union’s speculative, unproven,
and false allegations, unilaterally determining that “employer interference”
fatally tainted both decertification petitions – all without a neutral hearing or
any cross examination of the union’s witnesses. (See Ex. 1).
LEGAL ARGUMENT: Applying the Board’s existing “blocking
charge” policies, the Regional Director acted unilaterally as judge and jury to
credit the union’s allegations of supervisory taint and discredit the
Petitioners’ counter-evidence, as well as the employer’s steadfast denials.
This action destroys employee rights under NLRA Sections 7 and 9 by flatly
forbidding Mr. Quintero and Ms. Cohen from having their decertification
election.
Yet, other than sheer speculation concerning the union’s allegations of
employer taint, there has been no neutral factual showing that these
allegations are true, nor has there been any showing of a “causal nexus”
between any alleged employer taint and the employees’ desire to throw off the
unwanted union. This is wrong, for the very reasons the Board stated in
Saint-Gobain, 342 NLRB at 434: “[I]t is not appropriate to speculate, without
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facts established in a hearing, that there was a causal relationship between
the conduct and the disaffection. To so speculate is to deny employees their
fundamental Section 7 rights. Surely, a hearing and findings are
prerequisites to such a denial.”
In contrast with the Regional Director’s decision to dismiss the
Petitions and terminate employees’ right to decertify because of unproven and
untrue union allegations of taint, a fair system would allow all decertification
petitions to proceed unimpeded by “blocking charges,” or would require, at the
very least, a union that files such “blocking charges” to immediately bear the
burden of proving that a “causal nexus” exists before an independent judge.
See Saint-Gobain; see also Roosevelt Mem’l Park, Inc., 187 NLRB 517, 517-18
(1970) (party asserting election bar bears the burden of proof). Here, the
union should either be put to that burden of proof, or the decertification
election promptly be held.
Indeed, a fair system would do away with blocking charges entirely,
since incumbent unions use and abuse them to “game the system” and
brazenly halt efforts to unseat them. A fair system would also stop treating
employees like ignorant sheep, too cowed and coerced by the employer to be
able to vote even in the privacy of a secret-ballot election booth.
For example, if a Saint-Gobain causation hearing were held here, the
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Board would hear from chambermaids and housekeepers at the Renaissance
Hotel about how the union lies to them and threatens them if they support
decertification. It is such lies and threats from the union that cause employee
disaffection. The Board would also hear testimony that only a minuscule
fraction of the 136 bargaining unit employees are voluntary dues paying
members of Unite Here, the vast majority having opted out on their own
volition.
Thus, a Saint-Gobain hearing would show that it is union malfeasance,
arrogance and threats, not employer misconduct, that led the Petitioners and
their fellow employees to attempt these two decertification efforts. Under no
stretch of the imagination could the union ever prove the requisite “causal
nexus” in this case, no matter what allegations it might fling against the
employer. Yet the Regional Director has summarily dismissed the instant
petitions without a hearing, and in the process has trampled employees’
statutory right to a decertification election. See NLRA §§ 7 and 9(c)(1)(A)(ii).
Even assuming, arguendo, that some degree of employer taint had
occurred in this case (which Petitioners deny), “[t]he wrongs of the parent
should not be visited on the children, and the violations of [the employer]
should not be visited on these employees.” In re Overnite Transp. Co., 333
NLRB 1392, 1398 (2001) (Member Hurtgen, dissenting); see also
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International Ladies Garment Workers v. NLRB, 366 U.S. 731, 737 (1961)
(“There could be no clearer abridgment of § 7 of the Act” than for a union and
employer to enter a collective bargaining relationship when a majority of
employees do not support union representation).
The fundamental and overriding principle of the Act is employee freechoice and voluntary unionism. Pattern Makers v. NLRB, 473 U.S. 95, 102-03
(1985). Since any “bar” to a decertification election deprives employees of
rights expressly granted to them under the Act, see §§ 7 and 9(c)(1)(A)(ii), all
such “bars” should be overruled, or strictly and narrowly construed, to
prevent abuse of employee rights. See Waste Mgmt. of Maryland, Inc., 338
NLRB 1002, 1002 (2003) (“finding of [an election] bar necessarily results in
the restriction of the employees’ right to freely choose a bargaining
representative”).
Similarly, employee free choice under Sections 7 and 9 is the
paramount policy of the NLRA. Lee Lumber & Bldg. Material Corp. v. NLRB,
117 F.3d 1454, 1463 (D.C. Cir. 1997) (Sentelle, J., concurring) (employee free
choice is the “core principle of the Act”); NLRB v. Marion Rohr Corp., Inc.,
714 F.2d 228, 230 (2d Cir. 1983) (the NLRA’s preference for a secret-ballot
election “reflects the important policy that employees not have union
representation forced upon them, when by exercise of their free will, they
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might choose otherwise”). A secret-ballot election conducted by the NLRB is
the preferred forum for employees to exercise their right of free choice. Levitz
Furniture Co., 333 NLRB 717, 725-26 (2001) (“We agree with the General
Counsel and the unions that Board elections are the preferred means of
testing employees’ support.”). This right of employee free choice is sacrificed
on the altar of “industrial stability” whenever a union self-servingly claims –
even without proof or neutral fact finding – that the employer committed an
infraction of the law.
Employees’ statutory right to petition for a decertification election
under NLRA Section 9 should not be trampled by arbitrary rules, “bars” or
“blocking charges” that prevent the expression of true employee free choice in
a secret-ballot election. Most of the Board’s “bars” and “blocking charge” rules
stem from discretionary Board policies (see, e.g., Section 11730 of the
Casehandling Manual concerning “blocking charges”), which have long since
outlived their usefulness and should be reevaluated when industrial
conditions warrant. See IBM Corp., 341 NLRB 1288, 1291 (2004) (the role of
the Board is “to adapt the Act to changing patterns of industrial life”). It is
time for the Board to stop coddling unpopular and unwanted incumbent
unions, and drastically alter, if not end, its “blocking charge” rules.
The Regional Director’s reflexive application of the “blocking charge”
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policies, and those policies themselves, ignore the fact that the Petitioners
and their fellow employees have longstanding disagreements with this union
and its conduct, irrespective of any employer infractions. Yet, the employees
are being treated like children who cannot possibly make up their own mind.
This is wrong. See In re Overnite Transp. Co., 333 NLRB at 1398 (Member
Hurtgen dissenting); Mark Burnett Prod., 349 NLRB 706 (2007) (Chairman
Battista, dissenting).
The Board’s jurisprudence on blocking elections should be drastically
overhauled. The Board has long operated under a system of presumptions
that prevent employees from exercising their statutory rights under Sections
7 and 9 to hold a decertification election whenever a union files so-called
“blocking charges.” Basically, the Board refuses to conduct a decertification
election while virtually all union unfair labor practice charges against the
employer are pending. The rationale is that the employer infractions, if true,
destroy the “laboratory conditions” necessary to permit employees to cast
their ballots freely and without restraint or coercion. But what is the Board’s
rationale for allowing incumbent unions to “game the system” and
unilaterally delay decertification elections – and only decertification elections
– via even frivolous ULP charges? There is none!
The “blocking charge” practice is not governed by statute or even by
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formal rules or regulations; rather, its creation and use lies within the
Board’s discretion to effectuate the policies of the Act. American Metal Prods.
Co., 139 NLRB 601 (1962); see also NLRB Casehandling Manual Section
11730 et seq., which set forth the “blocking charge” procedures in detail. The
“blocking charge” rules stop employees from exercising their paramount
Section 7 rights to choose or reject representation, and must be substantially
altered if not completely overruled.
In fact, the Board’s “blocking charge” rules have faced severe judicial
criticism. See, e.g., NLRB v. Gebhard-Vogel Tanning Co., 389 F.2d 71 (7th
Cir. 1968); NLRB v. Minute Maid Corp., 283 F.2d 705 (5th Cir. 1960); Lee
Lumber, 117 F.3d at 1458. Remarkably, the “blocking charge” rules deny
decertification elections even where the employees themselves are unaware of
the alleged employer misconduct, and where their disaffection from the union
demonstrably springs from wholly independent sources – like union
incompetence, harassment and arrogance. Use of “presumptions” to halt
decertification elections serves only to entrench unpopular but incumbent
unions, thereby forcing unwanted representation onto employees.
Judge Sentelle’s concurring opinion in Lee Lumber highlights the
unfairness of the Board’s policies:
As the court today notes in discussing the imposition of the bargaining
order, “employee ‘free choice’ . . . is a core principle of the [National
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Labor Relations] Act.” . . . (citing Skyline Distribs. v. NLRB, 99 F.3d
403, 411 (D.C. Cir.1996)). However, in cases like the present one, the
Board, in the face of that core principle, presumes that the employees
are incapable of exercising their core right because they might have
been deceived as to the union’s strength by the employers’ apparent
willingness to challenge the union. If that is the case, and a union is
worth having, then why couldn’t the unions so inform the employees
out of it? To presume that employees are such fools and sheep that they
have lost all power of free choice based on the acts of their employer,
bespeaks the same sort of elitist Big Brotherism that underlies the
imposition of the invalid bargaining order in this case. Consider anew
the facts before us. In 1990, 85.7 percent of the employees of the
bargaining unit signed a petition asking for a chance to exercise their
free choice. Seven years later, those employees still have not had the
election they sought because the Board presumes that the employers’
refusal for a few days to bargain with the Union thoroughly fooled those
poor deluded employees to such a point that neither the Union nor
anyone else could possibly educate them of the truth known only to
their Big Brother, the Labor Board.
117 F.3d at 1463-64.
Region 28 should be ordered to proceed to an immediate election
without further delay. The uncertainty in this bargaining unit has dragged on
too long, and it is time to hold the vote and let the chips fall where they may
for all parties. Petitioners and their colleagues are not sheep, but responsible,
free-thinking individuals who should be able to make their own choice about
unionization. As one Board Member memorably stated, the Board must be
mindful that “unions exist at the pleasure of the employees they represent.
Unions represent employees; employees do not exist to ensure the survival or
success of unions.” MGM Grand Hotel, Inc., 329 NLRB 464, 475 (1999)
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(Member Brame, dissenting).
CONCLUSION: The Board should grant the Request for Review and
order the Regional Director to reinstate and process this decertification
petition. The Board should alter its “blocking charge” rules, which do a direct
disservice to employee free choice by hindering employees’ access to a secretballot election booth. The Board should, at the very least, order the Regional
Director to comply with the ruling in Saint-Gobain before dismissing
decertification petitions based on self-serving union allegations of employer
taint.
Respectfully submitted,
/s/ Glenn Taubman
______________________________
Glenn M. Taubman, Esq.
c/o National Right to Work Legal
Defense Foundation, Inc.
8001 Braddock Road, Suite 600
Springfield, VA 22160
Telephone: (703) 321-8510
Fax: (703) 321-9319
Counsel for Petitioners Erubey
Quintero and Suzanne Cohen
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CERTIFICATE OF SERVICE
I hereby certify that on this 10th day of January, 2014, all parties named
below were served with this Request for Review by e-mail, fax, first class mail
or NLRB e-filing as follows:
Eric Myers, Esq.
Davis, Cowell & Bowe LLP
595 Market Street
San Francisco, CA 94105-2821
Via: Fax to (415) 597-7201 and first-class mail
Thomas Stanek, Esq.
Ogletree Deakins
2415 East Camelback Road, Suite 800
Phoenix, AZ 85016
Via: thomas.stanek@ogletreedeakins.com
Regional Director Cornele Overstreet
National Labor Relations Board, Region 28
2600 North Central Avenue, Suite 1800
Phoenix, AZ 85004-3099
Via: NLRB e-filing
/s/ Glenn Taubman
______________________________
Glenn M. Taubman
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Exhibit
1

Exhibit
2

NATIONAL RIGHT TO WORK LEGAL DEFENSE FOUNDATION, INC.
8001 BRADDOCK ROAD, SUITE 600, SPRINGFIELD, VIRGINIA 22160•(703) 321-8510
GLENN M. TAUBMAN
Staff Attorney
Admitted in GA, NY & DC only.

FAX: (703) 321-9319
WEB: www.nrtw.org
E-M AIL: gmt@nrtw.org

December 5, 2013
VIA E-MAIL and First Class Mail
Cornele A. Overstreet, Regional Director
National Labor Relations Board, Region 28
2600 North Central Avenue, Suite 1800
Phoenix, AZ 85004-3099
Re:

Renaissance Hotel Operating Co.,
Case Nos. 28-RD-112742, 28-RD-113966 and related blocking charges

Dear Mr. Overstreet:
I understand from your agent, Johannes Lauterborn, that the Region has found
merit to the union’s “blocking charges” and is planning on dismissing these two
decertification petitions.
Petitioners Mr. Quintero and Ms. Cohen oppose any blocks on their elections, and
request that the Region hold a prompt hearing under Saint-Gobain Abrasives, 342 NLRB
434 (2004), at which UNITE can try to meet its burden of proof that the alleged employer
misconduct had a “causal nexus” to the employees’ disaffection from the union. See, e.g.,
Roosevelt Memorial Park, Inc., 187 NLRB 517, 517-18 (1970) (party asserting a contract
bar “bears the burden of proof that the contract was fully executed, signed and dated prior
to the filing of the petition”). Since UNITE chooses to block Petitioners’ elections, it
must bear the burden of proving the “causal nexus.”
Here, UNITE’s blocking charges – even if meritorious, arguendo – unfairly deny
employees their fundamental rights under Sections 7 and 9 of the Act to decertify an
unpopular and unwanted union. The election is blocked even though there has been no
showing of a “causal nexus” between the employees’ desire to throw off this unwanted
union and any alleged – and so far unproven – employer unfair labor practice.
Speculation and supposition should not be cause to delay or completely deny an election.
Indeed, all bars squelch statutory rights under both § 7 and § 9(c)(1)(A)(ii) of the
Act. See Waste Management of Maryland, 338 NLRB 1002 (2003) (“a finding of contract
bar necessarily results in the restriction of the employees’ right to freely choose a
bargaining representative”). Accordingly, all election bars must be narrowly and strictly
construed to minimize the infringement on employees’ §§ 7 and 9 rights. After all, the
fundamental and overriding principle of the Act is employee free-choice and “voluntary
Defending America’s working men and women against the injustices of forced unionism since 1968.

Mr. Cornele A. Overstreet, Regional Director
National Labor Relations Board, Region 28
Page 2
unionism.” Pattern Makers v. NLRB, 473 U.S. 95, 102-03 (1985); see also Lee Lumber &
Building Material Corp. v. NLRB, 117 F.3d 1454, 1463 (D.C. Cir. 1997) (Sentelle, J.,
concurring) (“employee free choice . . . is a core principle of the Act.”) citing Skyline
Distributors v. NLRB, 99 F.3d 403, 411 (D.C. Cir. 1999).
In short, Petitioners oppose any and all delays, “blocks” or dismissals of their
decertification petitions, and, to the extent the Region and UNITE are going to impose
such draconian “remedies” on their petitions, a hearing under Saint-Gobain Abrasives
should be held to ensure that employees’ statutory rights to decertify an unwanted union
are protected and not crushed.
If there are any questions about this matter, please do not hesitate to call me.
Thank you for your prompt attention.
Sincerely,
/s/ Glenn M. Taubman
Glenn M. Taubman
Attorney for Petitioners
cc:

All clients

