UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

CORIZON HEALTH, INC.
Employer,
and
NATIONAL UNION OF HEALTHCARE
WORKERS – CALIFORNIA NURSES
ASSOCIATION, AFL-CIO (NUHW-CNA)

Case No. 32-RC-111382

Petitioner,
and
SEIU UNITED HEALTHCARE WORKERS –
WEST (SEIU-UHW)
Intervenor.

REQUEST FOR REVIEW OF DECISION AND DIRECTION OF ELECTION
Pursuant to Section 102.67 of the Board’s Rules and Regulations, Corizon Health, Inc.
(the “Employer”) herein requests review of the Regional Director’s Decision and Direction of
Election (the “DDE”) in the above-captioned matter. There are compelling grounds for granting
the present Request for Review, including, but not limited to (1) a substantial question of law and
policy is raised by (a) an absence of on-point, controlling Board precedent, and/or (b) to the
extent there is applicable Board precedent, the DDE’s departure therefrom, (2) the DDE has
resulted in prejudicial error, and (3) to the extent the DDE conforms with Board precedent, the
existence of compelling reasons for overruling, or at least reconsidering, such.
On August 29, 2013, a Hearing Officer for the Regional Director of Region 32 held a
Notice of Representation Hearing (the “Hearing”) at the Regional Office, 1301 Clay Street, Suite

300N, Oakland California. The National Union Of Healthcare Workers – California Nurses
Association, AFL-CIO (“Petitioner”), SEIU United Healthcare Workers – WEST (“Intervenor”),
and Employer submitted separate post-hearing briefs on September 5, 2013, and the Regional
Director issued the DDE on September 10, 2013.1 (Attachment A).
The Employer remains neutral in these proceedings and is not concerned with the actual
outcome of the election. However, the Employer seeks to ensure that its employees’ right to a
free and fair election is protected. Accordingly, the Employer submits this Request for Review
of the DDE because, among other things, it disregards the existing, longstanding combined unit
of professional and non-professional employees and imposes an unjustified self-determination
election. Indeed, the Petitioner’s own Representation Petition, which initiated the current
election, recognizes a single unit, one which includes professional as well as non-professional
employees.2 (Attachment B).
The DDE designates two voting groups, with professional employees in Voting Group A,
and non-professional employees in Voting Group B. However, the professional employees
already reaffirmed their choice of the current combined unit in 2010, in a self-determination
election validated by the Board.3 (Attachment C). Indeed, in 2011, the Board issued a Corrected
Decision and Certification of Representative “to combine both voting groups [of professional
and non-professionals] in the certified unit” because “[a] majority of the professional employees
in Voting Group B elected to be included in the same bargaining unit as the non-professional
employees in Voting Group A.” (Attachment D).
1

On September 10, 2013, the Regional Director also issued an erratum regarding the use of a secret ballot election
instead of a secret mail ballot election, but the erratum is not at issue here.
2
Additionally, as noted in its Post-Hearing Brief, the Petitioner “offered to stipulate to an election either with or
without a Sonotone Ballot” at the Hearing. (Underlining added).
3
The DDE notes that the first Sonotone self-determination election here was conducted on September 6, 1990 which
resulted in a combined unit.
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Undermining the certified single unit now by suggesting it be broken apart in yet another
self-determination election would flout the professional employees’ repeatedly expressed
preference for a combined unit, and could substantially interfere with ongoing negotiations for a
renewal collective bargaining agreement.
The DDE erroneously reasons that American Medical Response, Inc. 344 N.L.R.B. 1406
(2005) (AMR), Westinghouse Electric Corp., 116 N.L.R.B. 1545 (1956) (Westinghouse I), and
Westinghouse Electric Corp., 129 N.L.R.B. 846 (1960) (Westinghouse II) mandate a selfdetermination election here. First of all, these cases are distinguishable because they did not
involve the potential for serious disruption present in a situation (like here) where a combined
unit was engaged in ongoing renewal collective bargaining agreement negotiations with the
employer. Second, these cases all rely on the same superfluous interpretation of Section 9(b)(1)
of the Act, in so far as they allege that it always requires self-determination elections when a
combined unit is involved. And third, their underlying interpretation of Section 9(b)(1) conflicts
with other provisions and the purposes of the Act; and so, to the extent they remain good law,
they should be overruled. See American Baptist Home of the West d/b/a Piedmont Gardens, 359
N.L.R.B. No. 46 (2012) (reasoning that a “departure from longstanding precedent” was justified
because its rationale was “flawed.”).
AMR and Westinghouse II both expressly—and singularly—rely on Westinghouse I’s
reasoning that “Section 9(b)(1) of the Act precludes the Board from joining in a single
bargaining unit professional and nonprofessional employees without first affording to the
professional employees an opportunity of separately expressing their desires respecting such
inclusion.” 116 N.L.R.B. at 1547 (underlining added). However, Section 9(b)(1) does not
include a condition precedent that nonprofessional employees must “first” or always be afforded
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a right to vote for inclusion in a combined unit, or that it must do so when the unit has already
been (and currently is) joined. Rather, Section 9(b)(1) plainly states:
The Board shall decide in each case whether, in order to assure to
employees the fullest freedom in exercising the rights guaranteed
by this Act, the unit appropriate for the purposes of collective
bargaining shall be the employer unit, craft unit, plant unit, or
subdivision thereof: Provided, That the Board shall not (1) decide
that any unit is appropriate for such purposes if such unit includes
both professional employees and employees who are not
professional employees unless a majority of such professional
employees vote for inclusion in such unit.
29 U.S.C. §159(b)(1).
The Board recognizes that “the starting point for interpreting a statute is the language of
the statute itself.” Firstline Transportation Security, Inc., 347 N.L.R.B. 447, 449 (2006)
(quoting Consumer Product Safety Commission v. GTE Sylvania, Inc., 447 U.S. 102, 108
(1980)). And as a fundamental corollary, “the words of a statute must be read in their context
and with a view to their place in the overall statutory scheme” so as to produce “a harmonious
whole.” Brown University, 342 N.L.R.B. 483, 488, fn. 23 (2004)(quoting FDA v. Brown &
Williamson Tobacco Corp., 529 U.S. 120, 132-133 (2000)). Here, Section 9(b)(1) plainly does
not state that an election is required where a unit has been (and is already) validly combined as a
result of a recent “vote for inclusion,” and so the Board must decline to do so. Indeed, the status
quo here is “inclusion.” Furthermore, reading in a self-determination election requirement
undermines the Act’s stated commitment to “sound and stable industrial peace” by potentially
disrupting a historically combined unit, especially one in the midst of ongoing renewal collective
bargaining agreement negotiations; and so, again, the Board must decline to do so. 29 U.S.C.
171.
In addition to the fact that the DDE’s reliance on Westinghouse I and its progeny’s
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interpretation of Section 9(b)(1) is erroneous, AMR itself, in so far as could purport to stand for
some independent policy, is inapplicable here. In AMR, the Board invalidated an RCCertification election because professional employees had not been provided a Sonotone ballot.
Going beyond the facts before it, the AMR Board implied that Section 9(b)(1) always requires
self-determination elections when professional employees are involved. Even at face value, this
sweeping dicta is distinguishable.
First, the prior election in AMR had been conducted according to state procedures, not
those of the NLRB (here, the previous 2010 election was run and validated by the NLRB).
Second, the prior election in AMR did not involve both the incumbent and challenging union
(here, the prior 2010 election involved both SEIU-UHW and NUHW). And third, the prior
election in AMR had not complied with the mandatory Sonotone procedures (here, it did). For
these three reasons alone, or together, AMR is not controlling.
Nevertheless, beyond limiting AMR to its unique facts, to the extent that AMR or
Westinghouse I and its progeny remain good law for the proposition that a self-determination
election is always and repeatedly required, they should be overruled because they undermine the
Act’s stated commitment to “sound and stable industrial peace” by potentially disrupting an
established unit and ignoring bargaining history without any showing of inadequacy or
illegitimacy. 4 29 U.S.C. 171.
Indeed, in the parallel context of decertification petitions, the Board recognizes that “it is
well established that decertification petitions are inappropriate where, as here, the unit sought to
be decertified is not coextensive with the certified or recognized unit.” Group Health Assn., 317
4

The Employer is unaware of any factual determinations (let alone inquiries) made by Board or Region 32 that
professional employees now seek to be separately represented or even vote on such a departure from the established
and certified combined unit.
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N.L.R.B. 238, n.3 (1995)(citing Green-Wood Cemetery, 280 N.L.R.B. 1359 (1986)).5 The one
“unique” exception is when professional employees have “never had an opportunity to vote in a
self-determination election.” Utah Power & Light, 258 N.L.R.B. 1059, 1061
(1981))(underlining added).
Here, the professional employees had the opportunity to vote in a valid self-determination
election just a few years ago. And they chose a combined unit, yet again. The Board has no
justification for second-guessing that decision in this RC-certification context, but not secondguessing that decision in the decertification context. That distinction is untenable. And, in any
case, the present election is essentially one for decertification in a longstanding combined unit,
so the Board’s commitment to “maintaining established bargaining relationships,” as protected in
the decertification context, should also apply here, especially where there is no showing that a
self-determination election is necessary or desired by any (let alone a majority) of the
professional employees. Furthermore, the plain text of Section 9(b)(1), contrary to Westinghouse
I and its progeny, does not require a self-determination election where professional employees
have already affirmed (and re-affirmed) their desire to be in a combined unit and are so situated
at the time of the election.
For all of the above reasons, the Employer respectfully requests that the Board grant its
Request for Review of the DDE.

5

In Green-Wood Cemetery, the four-member majority reasoned that “[t]o return, as our dissenting colleague would
do, to the time of the creation of the office clerical unit would ignore a 6-year history of bargaining and bargaining
agreements containing a merged recognition clause and other manifestations of an overall unit. This would disturb
the reasonable balance the Board seeks to achieve between the aims of freedom of employee’s choice and fostering
established bargaining relationships.” 128 N.L.R.B. at 1360 [internal citation omitted]. Here, like in Green-Wood
Cemetery, the Parties have a long history of bargaining and their past and present collective bargaining agreements
contain manifestations of an overall unit, including a recognition clause for the combined unit.
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