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Statement of the Case
LAUREN ESPOSITO, Administrative Law Judge. Based upon a charge in Case No. 22CA-69152 filed on November 17, 2011 and amended on or about December 5, 2011, January
25, 2012, and April 3, 2012, and upon a charge in Case No. 22-CA-74665 filed on February 15,
2012, an Order Consolidating Cases, Third Amended Consolidated Complaint, and Notice of
Hearing issued on April 26, 2012. The Complaint alleges that 1621 Route 22 West Operating
Company, LLC d/b/a Somerset Valley Rehabilitation & Nursing Center (“Somerset Valley” or
“Respondent”), violated Sections 8(a)(1), (3) and (5) of the Act by eliminating a bargaining unit
classification and transferring work to non-bargaining unit classifications without providing 1199
SEIU United Healthcare Workers East, New Jersey Region (“1199” or “the Union”), with notice
or the opportunity to bargain, and in retaliation for the bargaining unit employees’ Union
activities. The Complaint further alleges that as a result of the unlawful elimination of a
bargaining unit classification and transfer of work, Respondent discharged employees Irene
D’Ovidio and Maharanie Mangal. Finally, the Complaint alleges that Somerset Valley unlawfully
denied the Union access to its facility, in violation of Sections 8(a)(1) and (5). Respondent filed
an Answer denying the material allegations of the Complaint.
This case was tried before me on May 7, 8, 9, 10, and 11, 2012 in Newark, New Jersey.
Findings of Fact
I. Jurisdiction
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Respondent admits in its Answer and I find that at all material times it has been a limited
liability company engaged in the business of operating a rehabilitation and nursing facility in
Bound Brook, New Jersey, which provides health care and related services. Respondent
admits and I find that it is an employer engaged in commerce within the meaning of Section
2(2), (6), and (7) of the Act. Respondent admits and I find that the Union is a labor organization
within the meaning of Section 2(5) of the Act.
II. Alleged Unfair Labor Practices
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A. Respondent’s Operations and Management
Respondent operates a 64-bed facility which provides primarily sub-acute health care for
illness, injury, or exacerbation of a chronic condition immediately after or in lieu of
hospitalization. Respondent also has several long-term care patients, who have resided at its
facility for a number of years. These long-term care patients generally require assistance with
activities of daily living. Respondent is subject to regulation and oversight by the New Jersey
Department of Health and Senior Services (hereinafter the “NJDHSS”), which performs yearly
Recertification Surveys based upon visits to the facility, and by the Center for Medicare and
Medicaid Services (the “CMS”). At all times material to the events at issue here, Respondent
accepted self-paying and Medicare patients, but not Medicaid patients.
Respondent is part of a group of health care facilities owned and operated by
Healthbridge Management, Inc. and CareOne Management, Inc. Healthbridge Management
operates three skilled nursing facilities in New Jersey – Somerset Valley, Woodcrest, and South
Jersey. CareOne Management operates twenty-five facilities in New Jersey which also provide
24-hour skilled nursing services for both sub-acute and long-term care patients. Healthbridge
Management and CareOne Management both maintain their corporate offices and an
information technology department at Bridge Plaza in Fort Lee, New Jersey. Healthbridge
Management and CareOne Management issue policies applicable to the individual facilities they
own and manage.
Respondent’s Administrator is the manager with the highest level of authority at the
Somerset Valley facility. Since August 1, 2011, this position has been held by Kristina Grasso,
and from August 2010 to August 2011 Respondent’s Administrator was Doreen Illis.1
Respondent’s Administrator reports to a Regional Director of Operations, who is employed by
either Healthbridge Management, Inc. or CareOne Management, Inc. Jason Hutchens was the
Regional Director of Operations until November 2011, and in January 2012, Orrin Karstetter
assumed this position. The Regional Director of Operations in turn reports to the Executive Vice
President of Operations, who is employed by both Healthbridge Management and CareOne
Management. The Executive Vice President of Operations has ultimate operational control over
HealthBridge Management facilities such as Respondent, and CareOne Management facilities
as well. Danette Manzi has been Executive Vice President of Operations for HealthBridge
Management and Care One Management since January 2011.
Somerset Valley’s Nursing Department is headed by a Director of Nursing (“DON”), who
reports to its Administrator. There is also an Assistant Director of Nursing (“ADON”), and a unit
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Illis and Grasso worked together at the facility for two to three weeks in August 2011.
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manager in the Nursing Department. These positions have seen significant turnover during the
past several years. Doreen Illis testified that when she became Administrator in August 2010,
the DON position had been filled by an employee from Healthbridge Management or CareOne
Management. Illis then hired Inez Konjoh as the DON, but discharged her five months later.
Subsequently Jackie Engram, Vice President of Clinical Services in New Jersey for either
HealthBridge Management or CareOne Management, became DON. Kristina Grasso testified
that when she became Administrator in August 2011, Engram was still the DON, but left shortly
thereafter. Ruth Brown Roper was then hired as the DON, but she was discharged by Grasso
in late October or early November 2011. Grasso then promoted ADON Jennifer Lempke to
interim DON from November 2011, until Lempke resigned in late April 2012.
Similarly, Illis testified that Francine O’Dominique was the ADON from either October or
November 2010 until August 2011. When Grasso became Administrator, Lempke was
apparently the ADON, and after Grasso promoted Lempke to interim DON, Ajoke Ogunwolere
assumed the ADON position. Illis and Grasso also both testified that there had been at least
three different employees in the unit manager position during their respective tenures as
Administrator.
Kristina Grasso, Doreen Illis, and Danette Manzi testified at the hearing for Respondent,
as did Anthony Frisoli, MD, Respondent’s Associate Medical Director since November 2011.
Maharanie Mangal and Irene D’Ovidio, both formerly employed by Respondent as LPNs,
testified for General Counsel, as did Edward Buch, MD, formerly an attending physician at
Respondent’s facility, and Ricky Elliott, a Vice President of 1199.
Grasso and Dr. Frisoli testified regarding impending regulatory changes in conjunction
with the recently enacted federal healthcare reform measures. Under these new rules, if a
patient with a diagnosis of congestive heart failure, pneumonia, or myocardial infarction is
readmitted to a hospital within thirty days of discharge, the hospital will incur a financial penalty.
Hospitals are therefore seeking out facilities for sub-acute care referrals with lower hospital
readmission rates, and facilities which provide sub-acute care, such as Respondent, are in turn
attempting to decrease the rates at which their patients are readmitted to a hospital.
Healthbridge Management and CareOne Management had therefore issued to their facilities,
and Respondent was to implement, a series of measures designed to reduce the rate at which
patients who are referred by hospitals to Respondent are readmitted to a hospital within thirty
days, such as the Acute Transfer Alternative Program, or ATAP. Illis testified that during her
tenure as Administrator, she and Engram participated in a weekly conference call with Jeff
Slocum, a manager with Healthbridge Management responsible for quality assurance,2
regarding patients transferred from Somerset Valley to a hospital. Illis testified that other
facilities participated in conference calls with Slocum before and after hers.
B. The Union’s Organizing Campaign, the Representation Election, and the Union’s
Certification
On July 22, 2010, 1199 filed a petition for a representation election in Case No. 22-RC13139. The election was conducted on September 2, 2010, pursuant to a Stipulated Election
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Illis apparently could not provide specific information regarding Slocum’s title or employer during her
testimony (Tr. 493-495).
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Agreement, and 38 votes were cast for 1199, with 28 votes cast against the Union and five
challenged ballots. Respondent filed Objections, and in a Decision issued August 26, 2011, the
Board adopted the Hearing Officer’s findings and recommendations overruling Respondent’s
objections, and certified 1199 as the exclusive collective bargaining representative of the
employees in the following unit:
All full-time and regular part-time and per diem non-professional employees
including licensed practical nurses, certified nursing assistants, housekeepers,
rehabilitation technicians, dietary cooks, dietary aides, laundry aides, recreation
assistants, unit secretaries, medical records coordinators, maintenance workers,
porters and receptionists employed by the Employer at its Bound Brook, New
Jersey location, but excluding all office clerical employees, registered nurses,
dieticians, physical therapists, physical therapy assistants, occupational
therapists, occupational therapy assistants, speech therapists, social workers,
staffing coordinators, payroll/benefits coordinators, all other professional
employees, guards and supervisors as defined in the Act.
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Somerset Valley Rehabilitation & Nursing Center, 357 NLRB No. 71. Respondent subsequently
refused to bargain with 1199 and provide requested information, and on December 30, 2011,
the Board issued a Decision and Order requiring that Respondent do so. Somerset Valley
Rehabilitation & Nursing Center, 357 NLRB No. 153. Respondent has filed a Petition for
Review of the Board’s August 26, 2011 Decision and Order with the United States Court of
Appeals for the Third Circuit.
C. Other Previous Unfair Labor Practice Charges and Federal Litigation
Beginning on August 31, 2010, 1199 filed a series of unfair labor practice charges and
amended charges alleging that Respondent had issued written warnings to employees,
discharged them, and reduced their hours in retaliation for their activities on behalf of the Union.
The charges also alleged that Respondent unlawfully interrogated employees and solicited
employee grievances. A hearing was conducted from April 27 to June 28, 2011 before
Administrative Law Judge Steven Davis, and on November 21, 2011, Judge Davis issued a
Decision and Recommended Order. Somerset Valley Rehabilitation and Nursing Center,
JD(NY)-45-11. Respondent filed Exceptions, and on September 26, 2012 the Board issued a
Decision and Order in Somerset Valley Rehabilitation and Nursing Center, 358 NLRB No. 146.
The Board affirmed Judge Davis’s conclusions that Respondent had violated Sections 8(a)(1)
and (3) by unlawfully issuing written discipline to and discharging employees Shannon
Napolitano, Jillian Jacques, and Valerie Wells, by discharging Sheena Claudio, by accelerating
the resignation date of Lynette Tyler, and by reducing the hours of per diem employees.3 The
Board also affirmed Judge Davis’s findings that Respondent violated Section 8(a)(1) by
repeatedly interrogating employees in an unlawful manner, and by unlawfully soliciting
employee complaints and grievances.
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Napolitano, Jacques, and Claudio were LPNs; Wells, Tyler, and the per diem employees at issue in
that case were CNAs. Judge Davis found that Napolitano, Jacques, and Claudio were “the three leading
union advocates at Somerset Valley.” Somerset Valley Rehabilitation & Nursing Center, 358 NLRB No.
146, at p. 27.
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In April 2011, prior to the opening of the administrative hearing, the Regional Director,
Region 22, filed an action seeking injunctive relief pursuant to Section 10(j) of the Act in the
United States District Court for the District of New Jersey. On April 16, 2012, the District Court
issued a Memorandum Opinion and Order granting and denying in part the relief sought. The
District Court Order enjoined and restrained Respondent from interrogating employees,
promising increased benefits and improved terms and conditions of employment if employees
refrained from Union activities, and discharging and disciplining employees in retaliation for their
Union support and activities. The District Court further ordered the reinstatement of Napolitano
and Claudio. However, the District Court declined to order the reinstatement of Wells and
Jacques, rescind written discipline, and restore the hours of the per diems. Lightner v.
Somerset Valley Rehabilitation and Nursing Center, 2012 WL 1344731 and 2012 WL 1372177
(D.N.J. April 16, 2012).
D. Respondent’s Elimination of the LPN Job Classification and Move to an All-RN Model of
Health Care Delivery
At all times material to the events at issue in this case, Respondent’s nursing staff has
been assigned to three shifts. Prior to the spring of 2011, there were three floor nurses and four
to five CNAs on the 7 a.m. to 3 p.m. shift, three floor nurses and three to four CNAs on the 3
p.m. to 11 p.m. shift, and two floor nurses on the 11 p.m. to 7 a.m. shift. These shifts
overlapped by fifteen minutes, so that the nursing staff finishing one shift could consult with the
staff beginning the following shift. LPNs worked as floor nurses, as did three RNs; both
classifications of employees performed the same tasks.4 Illis testified that during this period
Respondent employed 19 LPNs and eight RNs, including part-time and per diem LPNs. Each
LPN was responsible for approximately 20-22 patients or residents each day.
Mangal and D’Ovidio testified regarding the daily activities of the floor nurses. After
receiving a report from the floor nurse on the prior shift, the LPNs distributed medication and
performed treatments and assessments, involving a physician as necessary. Treatments
included those necessary for the care of wounds (such as suctioning and changing bandages
and dressings) and tracheotomies (such as suctioning and cannula clearance), treatments for
infections, starting and maintaining IV lines,5 treatments involving respiration such as
nebulizers, inhalers, and BIPAP and CPAP machines, the use of continuous passive motion
machines, maintenance of correct posture, and tasks involved in peritoneal dialysis. In addition,
LPNs assisted chronic heart failure and other patients with activities of daily living (“ADLs”).
LPNs and RNs also performed assessments. In the admissions process, LPNs
performed an assessment regarding the patient’s pain, wounds, sensory perception, alertness
and consciousness, and capabilities in terms of standing and performing ADLs independently.
A group of employees, including the Minimum Data Set (“MDS”) Coordinator, the dietician,
social worker, therapeutic recreation, and other nurses, then developed a comprehensive plan
of care for the patient or resident. LPNs also performed specific assessments for pain while
distributing medications, and assessed each patient when beginning their shift each day. Under
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In addition, the unit manager, Assistant Director of Nursing, Director of Nursing, and MDS
Coordinator are RNs.
5 Only RNs are permitted under their license to administer a bolus or “IV push” medication through an
IV line, as opposed to medication administered via an IV pump.
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Mangal and D’Ovidio testified that beginning in June 2011, Respondent began using a
number of RNs referred from an agency to replace LPNs as the LPNs resigned or were
discharged. D’Ovidio testified that Respondent had never before used agency nurses in such a
large capacity. Mangal and D’Ovidio both testified that they trained the agency RNs to perform
specific floor nurse tasks, such as passing medication, starting an IV, dialysis procedures, and
suctioning, because several had little or no actual nursing experience.6 The agency RNs then
proceeded to perform the same work that LPNs had performed as floor nurses, described
above.
Eventually these agency RNs were replaced by RNs who were hired as floor nurses on
a permanent basis, and by July 2011, Mangal and D’Ovidio were the only LPNs remaining at
the facility. Mangal and D’Ovidio testified that they provided orientation and training to the
newly-hired RNs, some of whom had no nursing experience. For example, Mangal and
D’Ovidio testified that they trained the new employee RNs regarding starting an IV, dialysis,
pleural evacuation, wound and tracheotomy suctioning, and changing wound dressings. The
evidence establishes that none of the RNs initially hired by Respondent are still employed at the
facility except for one, who at the time of the hearing was suspended and on a final warning for
permitting a patient to go outside the facility in order to smoke a cigarette, providing them with
cigarettes and a lighter, in violation of Respondent’s policies.7
Dr. Edward Buch, a general and vascular surgeon who had provided wound care at
Somerset Valley from about the spring of 2010 until the fall of 2011, testified regarding the
impact of the transition from LPNs to RNs on patient care. Dr. Buch testified that his practice at
Somerset Valley focused on wound care, including bed sores, leg wounds, and surgical
wounds, and that he visited the facility once a week. Dr. Buch testified that he ended his
relationship with Respondent because the care he was able to provide began deteriorating
when D’Ovidio was removed from her wound care duties and replaced with other nurses who
did not share her expertise. According to Dr. Buch, eventually there were nurses assigned to
his wound care patients who had no clinical experience with major wounds or dressings at all.
Dr. Buch testified that he communicated his dissatisfaction with the lack of trained nurses and
its impact on care to two different directors, to no avail, and eventually ended his association
with Respondent and stopped referring patients there. Dr. Buch testified that in his opinion, in
the context of Respondent’s patient population and the care being provided, a nurse’s
professional qualification was irrelevant in light of their practical experience and knowledge of
the particular patient.
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Illis testified that the LPNs were not instructed to train the RNs, only to provide an orientation to the
facility and patients, but also stated that she had no personal knowledge of what actually occurred during
the initial interactions between the LPNs and the agency RNs. All of the agency RNs Mangal and
D’Ovidio referred to during their testimony are no longer employed at the facility.
7 The evidence also establishes that this RN had been disciplined previously for eight medication
errors.

6

JD(NY)–01–13
E. The Discharge of Irene D’Ovidio and Maharanie Mangal

5

10

15

20

25

30

35

40

45

D’Ovidio and Mangal had both been employed by Respondent for a number of years.
Mangal worked as a CNA for seven years before becoming an LPN in May of 2009, and worked
as a floor nurse until her discharge on November 17, 2011. D’Ovidio began her employment
with Respondent as an LPN floor nurse in August 2002, and was employed as a nurse until her
discharge on August 18, 2011. D’Ovidio also had specific duties as a wound care nurse and
MDS assistant, in conjunction with the special wound care program directed by Dr. Buch.
These duties ended in January 2011, at which point D’Ovidio returned to her floor nurse
position.
D’Ovidio testified that on August 18, 2011, she noticed when arriving at work that an
extra nurse had been assigned to the day shift. Soon after she had arrived, Grasso called her
into the office, and Illis was also present. Illis told D’Ovidio that the facility was moving in a
different direction, and that D’Ovidio “wasn’t part of the plan.” Illis told D’Ovidio to hand in her
keys and badge, and said that D’Ovidio could not return to or call the facility again.8
Mangal had a number of conversations with Respondent’s managers regarding the
elimination of the LPN positions and transition to an all-RN model of care prior to her discharge.
Mangal testified that some time during August 2011, she spoke to Ruth Roper Brown, who was
then the DON, about a friend who was interested in working for Respondent. Roper Brown
asked whether Mangal’s friend was an LPN or an RN, and told Mangal that Respondent was
only hiring RNs with a Bachelor of Arts degree. Later that month, Grasso called Mangal to her
office, and told Mangal that there were only two LPNs still employed at Somerset Valley.
Grasso told Mangal that in order to remain employed she would have to enroll in an RN
program as soon as possible. Mangal responded that she was interested in becoming an RN
and would investigate the programs available. Grasso testified that during this conversation she
told Mangal that Mangal needed to enroll in an RN program for the fall semester in order to
remain employed. Illis testified that she also spoke with Mangal prior to leaving the
Administrator position in August 2011, and was under the impression that Mangal had enrolled
in an RN program. Illis testified that she discussed the issue with Engram, Grasso, and
Hutchens.
After her discussion with Grasso, Mangal began contacting educational institutions to
obtain information about RN programs. Mangal was told that it was too late at that point to
enroll for the fall semester, but she would be able to enroll to begin the coursework the following
spring. Mangal also discovered that she would be required to complete a number of
prerequisite courses when beginning the degree program.9 Mangal testified that toward the end
of August 2011, Roper Brown asked whether she was enrolled in an RN program, and Mangal

8

The evidence establishes that D’Ovidio received a verbal warning in early spring 2011 for failing to
provide documents in a timely manner, specifically a summary of wound care treatments that she had
already performed. Although D’Ovidio prepared and submitted this summary on a daily basis, it was not
a part of any patient’s official medical record. In any event, the evidence does not establish that this
verbal warning played any role in D’Ovidio’s discharge.
9 D’Ovidio testified that she is currently enrolled in a program to obtain an Associate’s Degree and
become an RN. D’Ovidio testified that the application process took four weeks, and that completion of
the prerequisites for the program will take nine months.
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explained that it was too late for her to enroll for the fall semester, that she would have to enroll
for the spring, beginning with the prerequisite courses. Mangal testified that during the first
week of October 2011, Roper Brown provided her with a card containing information about a
college network for an RN program. Mangal investigated this program, but found that its cost
was prohibitive, and felt that she would be more successful with a live teaching format, as
opposed to classes conducted electronically. Grasso testified that she was not aware of these
impediments to Mangal’s enrolling in the college network RN program.
Mangal testified that approximately two weeks prior to her discharge, she spoke to
Hutchens while distributing medications on the floor. Hutchens asked Mangal whether she was
enrolled in an RN program, and Mangal told him that it was too late to enroll for the fall
semester, but she intended to enroll to begin in the spring. On October 17, 2011, Grasso called
Mangal into her office. Grasso told Mangal that she was “the last one standing,” and that she
would have to let Mangal go if Mangal had no proof that she was enrolled in an RN program.
Mangal testified that she tried to explain that she intended to enroll for the spring semester, but
eventually asked Grasso whether she was firing her. Grasso said that she was discharging her
because she had no proof of her enrollment in an RN program. The Termination Personnel
Action Form Grasso signed that day states that Mangal was discharged because she had not
enrolled in an RN program.
F. Respondent’s Decision to Eliminate the LPN Classification and Move to an All-RN Model
Danette Manzi, Executive Vice President of Operations for both Healthbridge
Management and CareOne Management, testified that in May 2011 she made the
determination to eliminate the LPN job classification at Somerset Valley, and to have RNs
perform the floor nurse work formerly performed by the LPNs. Manzi testified that she made
this decision after discussions with Hutchens, who was concerned that Somerset Valley was
providing services similar to its competitors, and that all of the competing facilities were
accepting the same types of patients. Manzi testified that in Hutchens’s opinion Somerset
Valley needed to provide a unique service in relation to competitor businesses. Manzi and
Hutchens therefore decided to, as she put it, “go all sub-acute.” Manzi testified that she
believed that only RNs could effectively provide the level of care required by a population of
sub-acute patients, because only RNs had the assessment skills necessary to adequately
address the various medical issues involved.
Manzi testified that her decision to eliminate the LPN classification was also based upon
“concerns” she and Hutchens shared regarding the standard of care the LPNs were providing,
given the number of citations and deficiencies noted in the December 2010 Recertification
Survey performed by the NJDHSS.10 Manzi stated that Hutchens reported to her that some of
the systems for patient care delivery at Somerset Valley, in particular medication administration,
were not “sustainable” with LPNs. According to Manzi, Hutchens informed her that despite
teaching, training, and mentoring that Respondent had implemented, the quality of care being
provided by the LPNs had not risen to an acceptable level.11

10

This Survey identified 25 deficiencies, approximately 13 of which are attributable to the operations
of the Nursing Department (including management and physicians).
11 Hutchens did not testify at the hearing.
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The record indicates that Hutchens received his information regarding the standard of
care being provided and attempts to remedy the issues revealed in the NJDHSS surveys from
Illis, who at that time was Respondent’s Administrator. Illis testified that a week or two after
arriving at Somerset Valley in August 2010 she determined that the LPNs were not capable of
providing adequate care for patients at the acuity level of the facility’s population, based upon
the findings of the NJDHSS December 2009 Recertification Survey.12 Illis testified that she
initially reached this conclusion after her first month at Somerset Valley, or in September 2010.
Illis testified that she and Hutchens spoke at least once each week, and that it would be unusual
if she had not informed Hutchens of this conclusion at that time. Illis testified that she
subsequently attempted to remedy the problems and improve the standard of care through
education and subsequently discipline.
After the December 2010 Survey revealed a significant number of deficiencies, Illis met
with the staff on about five to seven occasions to discuss the Survey’s results. During these
meetings, Illis told the staff that failure to administer medications, failure to act in accordance
with to resident rights, and failure to follow nursing policy and professional standards of care
would be subject to disciplinary action.13 Illis testified that despite these meetings she still
noticed problems involving wound care, IV care, medication management issues, and the
overall standard of care being provided. She therefore concluded that the nursing staff was not
capable of providing the level of care that the residents or patients required.
Manzi testified that in May 2011 she told Hutchens that as floor nurse positions became
available due to attrition, they should be offered solely to RNs. Illis testified that Hutchens
subsequently informed her that the facility was moving to an all-RN model of health care
delivery in order to improve the quality of care and raise standards, and that as LPNs left RNs
should be hired to replace them. Although Illis informed Engram, then the Director of Nursing,
that the LPNs would be replaced by RNs through attrition, no one from Respondent’s
management informed the staff regarding this decision.
Dr. Anthony Frisoli, who became Respondent’s Associate Medical Director in November
2011, testified that he took that position and began admitting patients to Somerset Valley after
Respondent moved to an all-RN model of health care delivery. Dr. Frisoli testified that for many
years prior to this change, Respondent’s reputation in the community regarding the quality of
the nursing care it provided was not very good. Dr. Frisoli testified that in his opinion, given the
higher acuity level and comorbidities of patients now receiving sub-acute care at facilities such
as Somerset Valley, an ability to perform assessments and develop care plans on an
emergency basis at the RNs’ credentialed level is necessary in order to provide optimal care.14
Dr. Frisoli testified that Somerset Medical Center, an acute care facility where he is an attending
physician, and Bridgeway Care Center, where he serves as Medical Director, had both

12

This Survey identified six deficiencies, four of which were attributable to Nursing Department
employees, including management and physicians. Two of the six deficiencies were “G” level
deficiencies, indicating that they involved actual harm to a patient.
13 The record does not establish that any LPNs were disciplined as a result of the patient care
deficiencies Illis discussed with them between the time that the December 2010 Survey was issued and
May 2011, when Manzi made the decision to eliminate the classification.
14 Frisoli testified that changes in medication require a doctor’s order, which can be obtained by either
an LPN or an RN in the same manner.
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It is undisputed that Respondent did not provide 1199 with notice or the opportunity to
bargain prior to its decision to eliminate the LPN classification through attrition and henceforth
assign the floor nurse work to RNs. The Union was notified regarding Respondent’s decision in
November 2011, in the context of the Section 10(j) proceeding. Lightner v. Somerset Valley
Rehabilitation and Nursing Center, 2012 WL 1344731 at *3, fn. 7.
G. Evidence Involving Respondent’s Alleged Denial of Access to 1199
On January 30, 2012, Milly Silva, 1199’s Executive Vice President for the New Jersey
Region, wrote to Grasso and requested access to the bargaining unit members’ “work areas” in
Respondent’s facility, “in order to observe work processes and working conditions, including
health and safety conditions.” Silva asked that Grasso contact her and schedule a time for 1199
representatives to visit the facility. Elliott testified that 1199 sought access to the facility in order
to conduct bargaining surveys regarding the employees’ terms and conditions of employment,
and in order to formulate bargaining proposals, select a negotiating committee, and otherwise
prepare for collective bargaining negotiations. Elliott stated that the Union also wanted to
observe the bargaining unit employees at work, to personally observe their work environment
and working conditions, and to ensure that there were no outstanding health and safety
problems, such as the unavailability of Hoyer lifts which reduce the number of back injuries.
Elliott testified that the bargaining unit CNAs had complained that the nursing staff was
inadequate to perform all of the tasks which needed to be completed during a shift, and the
Union wanted to visit the facility to determine exactly what the employees’ job assignments
entailed. Elliott testified that 1199 also wanted to determine whether the employees had access
adequate supplies in order to perform their jobs. Respondent admitted in its Answer that it
never responded to Elliott’s request, and it is undisputed that Respondent did not provide the
Union with access to the facility.
III. Analysis and Conclusions

35

A. Respondent Violated Sections 8(a)(1) and (5) of the Act by Eliminating the LPN
Classification and Transferring Bargaining Unit Work to Non-Bargaining Unit RNs
Without Providing 1199 with Notice and the Opportunity to Bargain
1. The transfer of bargaining unit work

40

45

General Counsel argues that the Complaint’s allegation that Respondent unilaterally
transferred bargaining unit work outside of the bargaining unit in violation of Sections 8(a)(1)
and (5) of the Act is properly evaluated under Fibreboard Corp. v. NLRB, 379 U.S. 203 (1964),
and the Board’s line of cases beginning with Torrington Industries, 307 NLRB 809 (1992).
These cases generally hold that an employer’s decision to subcontract bargaining unit work is a
mandatory subject of bargaining where the employer simply substitutes one group of workers
for another that performs the same work, without a substantial capital input or change in the
nature or type of business. See, e.g., O.G.S. Technologies, Inc., 356 NLRB No. 92, at p. 3-6
(2011) (subcontracting of bargaining unit die-cutting work to other firms); Sociedad Espanola de
Auxilio Mutuo y Beneficencia de P.R., 342 NLRB 458, 467-469 (2004), enf’d. 414 F.3d 158 (1st
Cir. 2005) (subcontracting of bargaining unit X-ray technician and respiratory therapy work
performed in Respondent hospital); Torrington Industries, Inc., 307 NLRB at 810-811. This
10
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analysis has also been applied in cases involving the transfer of bargaining unit work to
supervisors, managers, and other non-bargaining unit employees, where the work has not been
subcontracted. See, e.g., St. George Warehouse, Inc., 341 NLRB 904 (2004), enf’d. 420 F.3d
294 (1st Cir. 1005) (replacement of directly employed bargaining unit warehouse employees with
temporary agency employees); Regal Cinemas, Inc., 334 NLRB 304, 312-313 (2001), enf’d, 317
F.3d 300 (D.C. Cir. 2003) (transfer of bargaining unit projectionist work to non-bargaining unit
managers and assistant managers).
General Counsel contends that here Respondent merely substituted non-bargaining unit
RNs for the bargaining unit LPNs, and that the RNs thereafter performed the same floor nurse
work as had the LPNs, in the employer’s facility, without any substantial capital infusion or
change in the nature or type of business on Respondent’s part. General Counsel further
asserts that Respondent’s removal of bargaining unit work did not involve a change in the
nature, scope, or direction of its enterprise for reasons of profitability, “akin to the decision
whether to be in business at all.” First National Maintenance Corp. v. NLRB, 452 U.S. 666, 667
(1981); see also O.G.S. Technologies, Inc., 356 NLRB No. 92, at p. 4 (2011). General Counsel
therefore argues that Respondent was not relieved of its obligation to provide 1199 with notice
and the opportunity to bargain regarding the transfer of work outside of the bargaining unit.
Respondent contends that the appropriate standard for determining whether it was
obligated to bargain with 1199 regarding the transfer of bargaining unit work is the balancing
test articulated in Dubuque Packing Co., 303 NLRB 386 (1991), enf. denied in part, 1 F.3d 24
(D.C. Cir. 1993), which involved a relocation of bargaining unit work. Thus, Respondent
contends that General Counsel must first establish a prima facie case by showing that
Respondent’s decision to transfer the work was not accompanied by “a basic change in the
nature of the employer’s operations.” Dubuque Packing Co., 303 NLRB at 391. Respondent
may counter by demonstrating that the work performed at the new location “varies significantly”
from the work performed at the former site, that the work at the former site was discontinued
entirely, or that the relocation of the work involves “a change in the scope and direction of the
enterprise.” Id. Alternatively, Respondent may defend by establishing that labor costs were not
an issue in its decision, or that, in the event labor costs were a factor, the union could not have
offered “labor cost concessions” sufficient to alter Respondent’s decision. Id. Here,
Respondent argues that labor costs were not a factor in its decision to transfer bargaining unit
work to non-bargaining unit RNs, and contends that its move to an all-RN model of health care
delivery involved a change in the nature, scope, and direction of its business. Respondent
therefore asserts that its transfer of floor nurse work from the LPNs to RNs was not a mandatory
subject of bargaining.
I find that the allegations at issue here are more appropriately considered using the
Fibreboard Corp. and Torrington Industries, Inc. line of cases, as opposed to the Dubuque
Packing Co. burden shifting analysis. I find, as argued by General Counsel, that the evidence
establishes that Respondent substituted one group of employees, the non-bargaining unit RNs,
for another, the bargaining unit LPNs, and that the RNs continued to perform the floor nurse
work formerly performed by the LPNs in the same location and manner. In addition, there is no
evidence here that bargaining unit work was geographically relocated, as in Dubuque Packing
Co. 303 NLRB at 391. As a result, the instant case is more appropriately susceptible to the
Fibreboard Corp./Torrington Industries analysis, and the balancing analysis articulated in
Dubuque Packing is inapposite. See, e.g., Sociedad Espanola de Auxilio Mutuo y Beneficencia
de P.R., 342 NLRB at 467-469 (applying Fibreboard/Torrington line of cases to replacement of
bargaining unit employees with subcontractor employees who performed work in employer’s
facility); St. George Warehouse, Inc., 341 NLRB at 904 (transfer of bargaining unit work
11
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In particular, I concur with General Counsel that the facts at issue here are similar to the
scenario addressed in St. George Warehouse, Inc., where bargaining unit employees were
effectively replaced through attrition by temporary agency employees, which had been explicitly
excluded from the bargaining unit, and ultimately performed the same work in the employer’s
facility. 341 NLRB at 904, 924. Here Respondent did exactly that, replacing LPNs as they
resigned or were discharged with RNs from an agency, and then hiring RNs directly to perform
the floor nurse work previously performed by the LPNs on a permanent basis. Eventually the
LPNs, a group of employees explicitly included in the certified bargaining unit, had been entirely
replaced by RNs, a job classification which had been explicitly excluded. Furthermore,
Respondent has not provided any evidence of a substantial capital outlay which accompanied
its shift to an all-RN model of health care delivery or, as discussed in further detail below, a
change in the nature or type of its business. As a result, I find that Respondent’s transfer of
bargaining unit work was a mandatory subject of bargaining under the Fibreboard/Torrington
standard.
Respondent also contends that it was not obligated to bargain with 1199 because the
transfer of bargaining unit floor nurse work was effected in conjunction with a change in the
nature, scope and direction of its overall enterprise, citing First National Maintenance Corp. v.
NLRB, 452 U.S. at 677. In First National Maintenance Corp., the Supreme Court held that
decisions which affect conditions of employment but involve such a change, “akin to the
decision whether to be in business at all,” are not ultimately based upon conditions of
employment, and are thus not amenable to the collective bargaining process. 452 U.S. at 677678, 687.
However, I find that the evidence does not substantiate this contention. The evidence
establishes that Respondent is providing the same services, sub-acute and long-term health
care, with employees who perform the same patient care tasks with the same equipment and
materials. O.G.S. Technologies, Inc., 356 NLRB No. 92 at p. 4; Torrington Industries, 307
NLRB at 810. There is no evidence that Respondent has abandoned a line of business or
otherwise made a change in its overall scope of its operations, made a substantial capital
commitment, or implemented more sophisticated technologies which have changed the nature
of its business. O.G.S. Technologies, Inc., 356 NLRB No. 92 at p. 4. Respondent’s principal
contention in this regard is that it is no longer accepting long-term care patients, and is seeking
to become a facility which provides sub-acute care only. However, the testimony at the hearing
established that Respondent has never had more than a handful of long-term care patients, and
that the majority of the patients for which it provided care required sub-acute services. In
addition, Respondent’s website, as of May 9, 2012, states that it offers “complete clinical
programs” in not only sub-acute but also long-term care (G.C. Ex. 12, p. 1), and a brochure
distributed during Illis’s tenure as Administrator advertises long-term care services as well (R.S.
Ex. 13, p. 5). Nor did the elimination of Respondent’s wound care program, which involved one
attending physician and one LPN, constitute a fundamental change in its business. As a result,
the evidence overall establishes that Respondent continues to operate the same facility,
providing the same health care services in the same manner that it has for a number of years, to
a substantially similar patient population in terms of overall acuity level. The evidence fails to
establish a change in the nature, type, scope, or direction of the business under either
Fibreboard/Torrington or First National Maintenance which would exempt the transfer of work
from Respondent’s obligation to bargain.
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Respondent also contends that its transition to an all-RN model of staffing was a change
in the nature, scope and direction of its business because it was implemented based upon a
concern with reducing rates of readmission to hospitals from which its patients had been
referred, pursuant to ongoing regulatory changes. Respondent contends that its replacement of
LPNs with RNs was therefore ultimately effected based upon concerns regarding the quality of
care it was able to provide in light of the implementation of new regulations, as opposed to
issues involving labor costs. However, the Board has on several occasions found that
subcontracting decisions constitute a mandatory subject of bargaining despite employer
contentions that the decisions were motivated by concerns unrelated to labor costs, such as the
speed of the work performed, the seasonal nature of the business, equipment out of compliance
with regulatory standards, or difficulties in obtaining adequate staff.15 See O.G.S.
Technologies, Inc., 356 NLRB No. 92, at p. 4-5; Sociedad Espanola de Auxilio Mutuo y
Beneficencia de P.R., 342 NLRB at 468-469; Torrington Industries, 307 NLRB at 810-811.
In addition, Respondent offered no evidence to demonstrate how new protocols being
developed to reduce readmission rates would affect the actual day-to-day work performed by its
employees, or require the services of RNs, as opposed to LPNs. In fact, Dr. Frisoli’s testimony
established that, as of the time of the hearing, these new protocols were still in the process of
being developed. The testimony at the hearing establishes that RNs are capable of performing
three functions that LPNs may not under their respective licenses – administering an “IV push,”
making a pronouncement of death, and developing a plan of care for the patient based upon a
more interpretive as opposed to observational assessment. Dr. Frisoli testified that the RNs’
ability to develop a plan of care in emergent situations was most critical to providing a standard
of care appropriate to subacute patients, and a significant component of his preference for
working with RNs as opposed to LPNs. However, Respondent provided no evidence to
substantiate how the RNs’ superior assessment capabilities, or their other additional functions,
were necessary to the protocols being developed, or to the reduction of readmission rates
overall given the daily work of the floor nurses.16 This is particularly the case because the
record establishes that Respondent had always employed RNs in addition to LPNs. As a result,
I find that the evidence is insufficient to substantiate Respondent’s claim that the effort to reduce
hospital readmission rates, and admittedly evolving protocols, required the replacement of
Respondent’s LPNs with RNs as part of a change in the nature, scope and direction of
Respondent’s business. I therefore find that Respondent’s transfer of bargaining unit LPN work

15

Respondent relies on two decisions of the United States Court of Appeals for the Third Circuit
which criticized the Board’s Fibreboard/Torrington analysis, and ultimately found that specific
subcontracting decisions were not in fact mandatory subjects of bargaining. In Dorsey Trailers, Inc. v.
NLRB, 134 F.3d 125 (1998), and Furniture Rentors of America, Inc. v. NLRB, 36 F.3d 1240 (1994), the
Third Circuit rejected the Board’s application of the Fibreboard/Torrington analysis, and instead
considered whether the employers were motivated by labor cost issues amenable to collective
bargaining, or other, entrepreneurial, factors. However, the Board has declined to apply the analysis
articulated by the Third Circuit in these cases in favor of the traditional Fibreboard Corp./Torrington
Industries analysis. See Overnite Transportation Co., 330 NLRB 1275, 1276-1279 (2000), aff’d. and
rd
rev’d. in part, 248 F.3d 1131 (3 Cir. 2000). As a result, they are inapposite here.
16 For the reasons discussed in Section III(B)(3), below, the evidence does not substantiate
Respondent’s contention that 30-day readmission rates were in fact reduced as a result of the transfer of
floor nurse work from LPNs to RNs.
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For all of the foregoing reasons, the evidence establishes and I find that Respondent’s
transfer of floor nurse work from bargaining unit LPNs to non-bargaining unit RNs was a
mandatory subject of bargaining. As a result, I find that Respondent’s failure to provide 1199
with notice and the opportunity to bargain regarding the decision to transfer bargaining unit work
violated Sections 8(a)(1) and (5) of the Act.
2. The elimination of the LPN classification
General Counsel contends that Respondent violated Sections 8(a)(1) and (5) of the Act
by unilaterally eliminating the LPN job classification, which is explicitly included in the bargaining
unit certified by the Board in its August 26, 2011 Decision. It is well-settled that the unilateral
removal of a position which has been explicitly included within the scope of a bargaining unit,
either by the parties’ consent or the Board’s processes, violates Sections 8(a)(1) and (5).
Wackenhut Corp., 345 NLRB 850, 852 (2005); Mt. Sinai Hospital, 331 NLRB 895, n. 2 (2000).
Respondent argues that it was not obligated to bargain with 1199 regarding the decision to
eliminate the LPN classification because the decision was made in May 2011, while
Respondent’s Objections to the conduct of the election were pending before the Board, and
because it has petitioned for review of the Board’s August 26, 2011 Decision certifying 1199 as
exclusive bargaining representative. However, it is well-settled that Respondent’s bargaining
obligation attached as of the date of the election, September 2, 2010, and was not suspended
pending the outcome of subsequent litigation. See, e.g., Jason Lopez’ Planet Earth Landscape,
358 NLRB No. 46, at p. 10 (2012); Alta Vista Regional Hospital, 357 NLRB No. 36, at p. 2
(2011), enf’d. 697 F.3d 1181 (D.C. Cir. 2012).
Respondent argues that it was relieved of any obligation to bargain with 1199 because
its elimination of the LPN classification was motivated by “compelling economic circumstances.”
Mike O’Connor Chevrolet, 209 NLRB 701, 703 (1974). Respondent argues that the compelling
economic circumstances it faced involved the improvement of patient care and a need to
“position itself in the marketplace as an all-subacute facility.” However, Respondent offers no
substantive evidence to support this contention, only the argument that the purportedly lower
standard of care provided by the bargaining unit LPNs could have resulted in regulatory
sanctions and penalties, which in turn could have had a detrimental impact on Respondent’s
overall financial condition. This sort of hypothetical speculation is insufficient to establish that
compelling economic circumstances excused Respondent from its obligation to bargain. See
Jason Lopez’ Planet Earth Landscape, 358 NLRB No. 46, at p. 11 (“self-serving and conclusory
statements” insufficient to establish compelling economic circumstances, where record was
devoid of evidence “showing extraordinary, unforeseen events occurring that had a major
economic effect on the Respondent”). As a result, I find that Respondent’s elimination of the
bargaining unit LPN classification was a mandatory subject of bargaining, and that by doing so
without providing 1199 with notice and the opportunity to bargain, Respondent violated Sections
8(a)(1) and (5) of the Act.
B. Respondent Violated Sections 8(a)(1) and (3) of the Act by Eliminating the LPN
Classification and Transferring Bargaining Unit work to Non-Bargaining Unit RNs in
Retaliation for its Employees’ Union Activity
1.

The applicable legal standard
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Under Section 8(a)(3) of the Act, an employer may not discriminate with regard to the
hire, tenure, or any term or condition of employment in order to encourage or discourage
membership in a labor organization. In order to determine whether a transfer of bargaining unit
work violated the Act in this manner, the Board applies the analysis articulated in Wright Line,
251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert denied, 455 U.S. 989 (1982),
approved in NLRB v. Transportation Management Corp., 462 U.S. 393 (1983). See, e.g.,
Gaetano & Associates, 344 NLRB 531, 533-534 (2005), enf’d. 183 Fed.Appx. 17 (2nd Cir. 2006)
(applying Wright Line analysis to allegation of retaliatory subcontracting); St. Vincent Medical
Center, 338 NLRB 888, 892 (2003), enf. denied and remanded, 463 F.3d 909 (9th Cir. 2006).
To establish unlawful activity under Wright Line, the General Counsel must first prove, by a
preponderance of the evidence, that the employees’ union sympathies or activities were a
substantial or motivating factor in the employer’s decision – here the decision to eliminate the
LPN classification and transfer the floor nurse work the LPNs performed to non-bargaining unit
RNs. Manno Electric, Inc., 321 NLRB 278, 280 (1996). The General Counsel makes a showing
of discriminatory motivation by proving employee union support or activity, employer knowledge
of that activity, and animus against protected employee conduct. Gaetano & Associates, 344
NLRB at 533; see also Naomi Knitting Plant, 328 NLRB 1279, 1281 (1999). Proof of an
employer's motive may be based upon direct evidence or can be inferred from circumstantial
evidence, based on the record as a whole. Ronin Shipbuilding, 330 NLRB 464 (2000); Robert
Orr/Sysco Food Services, 343 NLRB 1183 (2004).
If the General Counsel is successful, the burden of persuasion then shifts to the
employer to show that it would have taken the same action even in the absence of the
employees’ union support or activities. Gaetano & Associates, 344 NLRB at 533; St. Vincent
Medical Center, 338 NLRB at 888, n. 4; Wright Line, 251 NLRB at 1089. Once the General
Counsel has met its initial burden under Wright Line, an employer does not satisfy its burden
merely by stating a legitimate reason for the action taken, but instead must persuade by a
preponderance of the credible evidence that it would have taken the same action in the absence
of the protected conduct. St. Vincent’s Medical Center, 338 NLRB at 888, n. 4, 894-895; T&J
Trucking Co., 316 NLRB 771 (1995). When General Counsel presents a strong prima facie
showing of discrimination, Respondent’s burden in this regard is “substantial.” Vemco, Inc., 304
NLRB 911, 912 (1991).
2. General Counsel has established a prima facie case
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General Counsel has established a prima facie case that Respondent eliminated the
LPN classification, and transferred the bargaining floor nurse unit work previously performed by
LPNs to non-bargaining unit RNs, in retaliation for the LPNs’ union activities. The evidence
establishes that Respondent was aware, beginning at the very least with the filing of the petition
for a representation election on July 22, 2010, that its employees were engaged in union
activity. In particular, the three principal employee advocates for 1199 discharged by
Respondent – Sheena Claudio, Shannon Napolitano, and Jillian Jacques – were LPNs.
Somerset Valley Rehabilitation & Nursing Center, 358 NLRB No. 146, at p. 14, 15, 16, 27. As
discussed above, significant litigation regarding the election, certification and Respondent’s
unfair labor practices has followed. In addition, at the time that the LPNs’ work was transferred,
and the position eliminated, General Counsel and Respondent were involved in an ongoing
proceeding for injunctive relief under Section 10(j) to reinstate the three LPNs. As a result,
Respondent’s knowledge of the LPNs’ union activities at the time their work was transferred and
the classification eliminated is indisputable.
The Board’s findings in the previous case evince Respondent’s animus toward the union
activities of its employees, and the union activities of the LPNs in particular. See, e.g., St.
15
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George Warehouse, 349 NLRB 870, 878 (2007) (relying on previous Board decision finding
violations of Sections 8(a)(1) and (3) as evidence of animus); Wallace International de Puerto
Rico, 324 NLRB 1046, n. 1 (1997) (same). As discussed above, the Board explicitly affirmed
Judge Davis’s conclusion that Respondent’s anti-union animus was “beyond question,” as well
as his findings that Respondent committed multiple violations of Sections 8(a)(1) and (3),
including unlawful discharges, discipline, reduction of employee hours, interrogations and
solicitation of employee complaints and grievances, which took place in the fall of 2010.
Somerset Valley Rehabilitation & Nursing Center, 358 NLRB No. 146, at p. 1. The evidence in
that case also establishes that Hutchens, who was involved in the determination to eliminate the
LPN classification and transfer work, personally committed violations of Section 8(a)(1),
instructing managers to obtain information as to how they believed the employees under their
supervision would vote, requiring that managers provide a basis for their predictions, and
soliciting employee grievances, promising increased benefits and improved terms and
conditions of employment. Somerset Valley Rehabilitation & Nursing Center, 358 NLRB No.
146, at p. 25, 26. In addition, the Board found that Illis, the Administrator at the time of the
decision at issue here, repeatedly interrogated an employee, accelerated the employee’s
resignation, unlawfully solicited employee grievances, and subjected employees to increased
disciplinary scrutiny. Somerset Valley Rehabilitation & Nursing Center, 358 NLRB No. 146, at p.
28, 30, 31. Illis was also directly involved in unlawful written discipline, and asked a supervisor
to prepare a list of potential per diem employees who would vote against the Union if a new
election were held. Id. As a result, the evidence is more than sufficient to demonstrate
Respondent’s animus against the employees’ union activity, and the active participation by
Hutchens and Illis in unlawful conduct designed to thwart it.
I further find that the timing of Respondent’s transfer of bargaining unit LPN work
militates substantially in favor of a finding that Respondent’s decision was unlawfully motivated.
See St. Vincent Medical Center, 338 NLRB at 893 (considering the timing of employer’s
subcontracting in order to determine unlawful motivation). The administrative hearing before
Judge Davis opened on April 27, 2011, and the Regional Director’s petition for injunctive relief
pursuant to Section 10(j), including the interim reinstatement of the three LPNs that were 1199’s
principal employee advocates, was filed at around that time. Somerset Valley Rehabilitation &
Nursing Center, 358 NLRB No. 146, at p. 4; Lightner v. Somerset Valley Rehabilitation and
Nursing Center, 2012 WL 1344731. Manzi testified that she made the decision to eliminate the
LPN classification, and transfer the work previously performed by the LPNs to RNs by attrition,
in May 2011, only weeks afterward. Such timing is evidence of unlawful motivation. Relco
Locomotives, Inc., 358 NLRB No. 37 (2012), at p. 13-14 (timing of discipline imposed two
months after employer learned of protected activities and two weeks after representation
election suspect); St. Vincent Medical Center, 338 NLRB at 893 (subcontracting of bargaining
unit work three weeks after representation election “suspicious”). In addition, the administrative
proceeding continued throughout the summer of 2011. Somerset Valley Rehabilitation &
Nursing Center, 358 NLRB No. 146, at p. 4. However, the evidence establishes that it was not
until November 2011, in the context of the Section 10(j) proceeding, that Respondent informed
the General Counsel and 1199 that it had in fact eliminated the LPN position and transferred by
attrition the floor nurse work formerly performed by the LPNs to RNs explicitly excluded from the
bargaining unit. This sequence of events, together with the evidence of animus discussed
above, is sufficient to generate the inference that Respondent transferred the work of the LPNs
to RNs in retaliation for the LPNs’ union activity, and in order to avoid reinstating them should
the General Counsel obtain an order in the Section 10(j) proceeding requiring that it do so.
For all of the foregoing reasons, I find that General Counsel has established a strong
prima facie case that Respondent eliminated the LPN classification and transferred bargaining
16
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3. The preponderance of the evidence does not support Respondent’s contention
that it would have transferred bargaining unit work in the absence of the
employees’ union activity
Respondent contends that it transferred the bargaining unit floor nurse work formerly
performed by the LPNs to RNs as part of an effort to offer a unique service in comparison to
competitor facilities by providing solely sub-acute care. Respondent claims that RNs’ higher
level of education and credentialing, and ability to perform a more extensive assessment and
develop a plan of care, made them a more appropriate classification for a population consisting
solely of sub-acute patients. Respondent also asserts that it eliminated its LPNs and
transferred their work in response to the results of NJDHSS Surveys conducted in December
2009 and 2010. Respondent argues that the deficiencies revealed by these surveys led it to
conclude that the acuity level of its patients was too intense for LPNs, as opposed to RNs, to
provide adequate care. I find that the preponderance of the record evidence ultimately does not
substantiate these claims. Respondent presented evidence that RNs have more extensive
education, and are permitted to perform more sophisticated evaluations of patient status and a
wider range of procedures than LPNs. Respondent also presented evidence of a general trend,
at least in the acute care setting, toward employing solely RNs. However, the preponderance of
the evidence overall does not ultimately support Respondent’s contention that it made the
specific determination in May 2011 to eliminate the LPN classification at Somerset Valley, and
transfer the bargaining unit floor nurse work to RNs, as a result of those general factors.
The evidence, as discussed in Section III(A)(1), above, does not substantiate
Respondent’s assertion that it eliminated the LPN classification and transferred the work to nonbargaining unit RNs because it ceased to provide long-term care, creating an exclusively subacute patient population. The evidence establishes that both before and after the elimination of
the LPN position and transfer of work, Respondent provided care to a population of
predominantly sub-acute patients, with a few long-term patients who had resided at the facility
for a number of years. There is simply no evidence of any change in Respondent’s patient
population, let alone the sort of dramatic change which would establish that it eliminated the
LPN position and transferred the work outside the bargaining unit for legitimate, nondiscriminatory reasons. Respondent’s claim that it eliminated the LPNs and transferred their
work because of a change in the overall acuity level of its patient population is therefore not
supported by the record. In addition, although Respondent contends that it no longer accepts
long-term care patients, a brochure advertising such services was disseminated during Illis’
tenure as Administrator, and as of May 2012 its website indicated that it provided long-term as
well as sub-acute care.
Respondent also argues that its elimination of the LPN position and transfer of the work
to RNs was consonant with broader trends in patient care delivery emphasizing a preference for
RNs, given their education and the scope of their licensure, particularly in acute care facilities.
For example, Respondent’s Associate Medical Director, Dr. Anthony Frisoli, testified that in his
experience and opinion RNs can more reliably provide a higher standard of care overall,
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regardless of their individual experience.17 Dr. Frisoli testified that the general trend in health
care delivery, particularly in acute care facilities, is to maintain a nursing staff consisting solely
of RNs. Respondent also notes that Kathleen Martin, who was called by General Counsel as an
expert witness in the areas of long-term care nursing administration, nursing practices, and
State survey requirements, testified during the Section 10(j) proceeding that given their
additional education, a staff consisting of solely RNs would be optimal, all else being equal, for
patient care standards.18 R.S. Ex. 21, p. 52, 201-204. However, regardless of the general
evidence regarding overall trends in health care delivery involving RNs and LPNs, the
preponderance of the record evidence does not establish that Respondent made the specific
decision in May 2011 to eliminate the LPN position and transfer the floor nurse work performed
by the LPNs formerly employed to non-bargaining unit RNs for that reason. Instead, the timing
of the decision in the context of the litigation following the Union’s organizing campaign and
certification, and the animus with which Respondent targeted the LPNs as found by the Board,
strongly indicates that Respondent’s decision in May 2011 was made for unlawful, retaliatory
reasons.
Given this background, the specific evidence Respondent presented regarding its
decision-making process is inadequate to establish that Respondent legitimately concluded in
May 2011 that LPNs were incapable of competently providing care to the acuity level of its
patient population. For example, Manzi initially testified that she made the decision to eliminate
the LPN classification because of the facility’s transition to a population of solely sub-acute
patients, a transition which the evidence does not establish actually occurred. Although Manzi
then testified that she and Hutchens also decided that LPNs could not provide adequate care for
Respondent’s patient population based upon the results of the NJDHSS December 2010
Survey, this rationale was elicited after a specific suggestion by Respondent’s counsel (Tr. 541).
Indeed, in the previous case Hutchens apparently testified that “it was ‘common’ for a facility to
be cited for deficiencies in a survey,” which contradicts Respondent’s argument that it decided
to implement a significant reconfiguration of its employee complement on that basis. Somerset
Valley Rehabilitation and Nursing Center, 358 NLRB No. 146, at p. 7. In addition, the 2010
Survey, while containing more citations than the 2009 Survey overall, did not contain any
citations at the “G” level, which denotes a situation involving actual harm to a patient. In any
event, if the December 2010 survey formed the basis for Hutchens and Manzi’s decision to
replace the LPNs with RNs, no explanation was provided as to why Manzi waited five months to
do so, given the purported gravity of the situation.
Illis’s testimony regarding her assessment of the LPNs’ work performance and the
standard of care being provided only complicates the scenario further. Manzi testified that all of
the information she relied on to conclude that the LPNs should be replaced with RNs was
provided by Hutchens, who told her that despite teaching and training provided to the LPNs,
certain care delivery systems such as medication administration were not “sustainable.” In the
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I note that opinions on this issue vary, as Dr. Buch testified that he considers the specific degree
and license held by a particular nurse to be less important than their actual experience in terms of their
overall competence.
18 I note that during her testimony Ms. Martin emphasized that she was basing this opinion on an
assumption that the facility employs the same number of RNs as they would have employed LPNs, and
stated that this was unlikely for budgetary reasons, given the higher compensation required for RNs. R.S.
Ex. 21, p. 203.

18

JD(NY)–01–13

5

10

15

20

25

30

35

40

45

absence of any evidence to the contrary, it is reasonable to assume that Hutchens obtained
whatever information he used to determine that LPNs were fundamentally inadequate and
required wholesale replacement from Illis, who testified that as Administrator she reported to
him directly and spoke to him every week. Illis also testified, however, that she first reached the
conclusion that LPNs were not capable of adequately providing care to Respondent’s patient
population given its overall acuity level one to two months after becoming Respondent’s
Administrator in August 2010. Illis testified that she formed her opinion based upon the results
of the December 2009 NJDHSS Survey, and that she probably communicated this conclusion to
Hutchens immediately after she reached it. However, for reasons unexplained by Manzi or any
of Respondent’s other witnesses, the determination to replace LPNs with RNs was not made for
another seven months. Given what Respondent contends is the severity of the issue in terms of
its regulatory status and financial situation, its unexplained delay in addressing what it contends
was the wholesale inadequacy of the LPNs as a classification militates against a finding that its
asserted reason for replacing them with RNs was legitimate.19
The record also does not substantiate Illis’s testimony, and Hutchens’ assertion
(according to Manzi), that the LPNs received additional training, education, and discipline in an
attempt to raise the standard of care prior to Respondent’s ultimate decision that LPNs simply
could not cope with the acuity level of its patient population. The evidence establishes that the
sole training and education the LPNs received after the NJDHSS December 2010 Survey was a
series of meetings Illis conducted with the nursing staff to discuss the agency’s findings. The
record establishes that this was the only training or education provided to the LPNs between the
December 2010 Survey, supposedly the impetus for Manzi and Hutchens’ conclusion that LPNs
were incapable of providing adequate care for a sub-acute patient population, and
Respondent’s eliminating the entire classification. Illis contended in her testimony that she
decided to implement educational and disciplinary measures after the December 2009 Survey
indicated that the LPNs were incapable of providing patient care to an adequate standard.
However, the Board found in the previous case that Respondent increased its scrutiny of the
employees’ work performance only in response to the representation election in September
2010, and not immediately after the December 2009 Survey or in response to the citations the
NJDHSS issued. Somerset Valley Rehabilitation and Nursing Center, 358 NLRB No. 146 at p.
2-3, 28-29. In fact, it appears from the Board’s previous decision that a significant amount of
the disciplinary action taken by Respondent against the LPNs during the period August 2010
through May 2011 was imposed for unlawful, retaliatory reasons.20 Somerset Valley
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I also do not find the material contained in 2011 Objectives form, dated June 25, 2011, to be
probative in this regard. The 2011 Objectives form indicates that the level of acute discharges at that
time was engendered by a “lack of RNs on all shifts to do comprehensive assessments,” and that
problems with “Level One Basic Requirements/Center Level Certification” were caused by the need for an
“Acuity Based Staffing Model.” However, Illis testified that Engram, who was the Administrator at that
time, completed the 2011 Objectives form, and Engram did not testify at the hearing. Illis testified that
she did not know what Engram meant specifically by her statement that there was a lack of RNs on all
shifts to do comprehensive assessments, nor did she know what was meant by “Level One Basic
Requirements/Center Level Certification.” As a result, I find that the responses contained in the 2011
Objectives form have little probative value.
20 The Board’s decision indicates that Respondent legitimately issued a written warning issued to
LPN Sheena Claudio for a medication error in September 2010. Somerset Valley Rehabilitation and
Nursing Center, 358 NLRB No. 146, at p. 1, fn. 3. Judge Davis’ decision also indicates that Respondent

Continued
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Rehabilitation and Nursing Center, 358 NLRB No. 146 at p. 1-4, and at p. 1, fn. 3. All of this
evidence undermines Respondent’s contention that it eliminated the LPN classification and
transferred the work performed to non-bargaining unit RNs based upon legitimate, nondiscriminatory concerns regarding quality of care.
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Nor does the record contain any evidence that Manzi, Hutchens, or Illis considered
factors, other than the purported inadequacy of the LPNs, in evaluating the problems revealed
by the NJDHSS Survey citations. For example, there is no evidence that Respondent
discussed or considered whether the near-continuous turnover in Nursing Department
management – the positions of DON, ADON, and unit manager – contributed to the standard of
care the Department’s employees were able to provide. Indeed, Hutchens testified in the
previous case that former Administrator Elizabeth Heedles was replaced by Illis in August 2010
due to his “concerns” regarding Heedles’ “administrative abilities,” as evinced by inadequate
staff to resident ratios attributable to her “struggling” to staff and schedule the facility.21
Somerset Valley Rehabilitation & Nursing Center, 358 NLRB No. 146, at p. 7. Although Illis and
Dr. Frisoli testified that the incessant managerial turnover in the Nursing Department could have
affected the quality of the nursing care provided, there is no evidence that Respondent
considered this factor at all. Similarly, although Illis admitted during her testimony that there
were problems with the work performance of both LPNs and RNs which the NJDHSS surveys
documented, there is no evidence as to why Respondent focused on the LPNs, as opposed to
RNs, as the ultimate source of the problem. Illis also admitted that Respondent had not fully
implemented other programs designed by CareOne Management and/or Healthbridge
Management in order to improve quality of care and reduce readmission rates, such as 72-hour
care plan meetings and Interact II.22 In fact, during her testimony Kristina Grasso attributed a
purported improvement in readmission rates in January 2012 to additional in-service training in
the Acute Transfer Alternative program, or ATAP. Finally, despite the critical nature of the
problems allegedly caused by the LPNs’ inability to provide care at the acuity level required and
her weekly conversations with Hutchens, Manzi testified that she had no knowledge as to
whether the RNs who replaced the LPNs as floor nurses had received discipline based upon
work performance issues. Indeed, Manzi admitted that she never even inquired as to whether
the RNs at Somerset Valley were performing at a higher level overall than had the LPNs.
And in fact, the evidence does not establish that this was the case. Respondent’s
witnesses testified primarily regarding differences in the education, training, and licensure of
_________________________
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also disciplined another “nurse,” Doreen Dande, for a similar medication administration error, but it is not
clear whether Dande was an LPN or an RN, or when Dande was disciplined. Somerset Valley
Rehabilitation and Nursing Center, 358 NLRB No. 146, at p. 15, 29. The record in the instant case
establishes that D’Ovidio received a verbal warning in the early spring of 2011 for failing to timely provide
a daily summary of treatments administered to wound patients; the General Counsel does not allege that
this warning was issued for retaliatory reasons.
21 Respondent’s then-DON, Kamala Kovacs, was dismissed at this time as well. Somerset Valley
Rehabilitation and Nursing Center, 358 NLRB No. 146, at p. 7.
22 According to Illis, 72-hour care plan meetings were supposed to take place in order to formulate
the initial care plan for every patient admitted, but were not being held on a consistent basis. Interact II
was a program intended to monitor a patient’s condition and assessment, which provided education to
nurses regarding effective communication with physicians when a patient’s condition changed. Although
Interact II was to have been implemented in the spring of 2011, according to Illis it was delayed.
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RNs, as opposed to their actual work performance at Respondent’s facility. Dr. Frisoli’s
testimony regarding his overall preference for working with RNs for example, was articulated in
that manner. As a result, I credit Mangal and D’Ovidio’s testimony that some of the RNs which
replaced the LPNs at Respondent’s facility, both those initially referred from an agency
beginning in the spring of 2011 and those hired to replace the agency RNs as employees, had
to be shown how to begin IVs, administer dialysis, perform pleural evacuation and tracheostomy
suctioning, and perform wound care. Indeed, the evidence demonstrates that the only one of
the initial employee RNs still employed by Respondent is suspended and on a final warning for
permitting a patient to leave the facility in order to smoke a cigarette, and has committed eight
medication errors. I also credit the testimony of Dr. Buch that wound care deteriorated after
D’Ovidio was replaced with nurses who did not share her expertise, and that eventually his
wound care patients were assigned nurses who had no clinical experience with major wounds
or dressings at all. I further credit Dr. Buch’s testimony that he ended his association with
Respondent, and no longer refers patients there, as a result. Furthermore, the December 2011
NJHSS Survey, while significantly improved over the December 2010 Survey, contains as many
citations attributable to the operations of Respondent’s Nursing Department as did the
December 2009 survey, when the majority of the patient care was provided by LPNs (although
none of the December 2011 citations involve actual patient harm). Indeed, the December 2011
survey found deficiencies in specific areas, such as assessments of functional capacity and
patient needs, development of comprehensive care plans, and adequate care standards, which
Respondent contends the replacement of LPNs with RNs was intended to improve given the
scope of the RNs’ licensure. The evidence therefore does not substantiate Respondent’s
contention that RNs necessarily perform at a higher level, and that an all-RN model substantially
improved the standard of care provided, in the context of Respondent’s particular facility and
patient population.
Nor did Respondent present probative evidence establishing that 30-day hospital
readmission rates from its facility, purportedly a critical issue given impending regulatory
changes, improved after Respondent replaced the LPN floor nurses with RNs. Kristina Grasso,
Respondent’s Administrator since Illis left the facility in August 2011, testified that since January
2012 readmission rates had been “on the decline,” and that what Respondent refers to as the
“acute discharge rate” was the lowest in April 2012 that it had been in over a year. I do not,
however, find this testimony to have much probative value, given the documentary evidence
Respondent attempted to introduce in order to corroborate it. This consisted of what Grasso
described as a tabulation of the number of acute discharges per month, divided by
Respondent’s average patient census for that same month. However, Grasso testified that the
“acute discharges per month” figure included all patients who were admitted to an acute care
facility, and was not limited to patients readmitted within thirty days of their arrival at Somerset
Valley. Ultimately, the documentary evidence purporting to be an accurate calculation of
readmission rates was withdrawn, and Grasso provided no other basis for her testimony
regarding changes in readmission rates overall. Finally, as discussed above, during her
testimony Grasso attributed the reduction in readmission rates since January 2012 to additional
training provided in the ATAP program, and not to the replacement of LPNs with RNs. As a
result, I do not find Grasso’s testimony probative on the issue of changes in readmission rates,
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and the cause of any such fluctuation, after Respondent eliminated the LPN classification and
transferred the floor nurse work to RNs.23
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Finally, Respondent stipulated at the hearing that Somerset Valley is the only one of the
New Jersey facilities managed by CareOne Management or Healthbridge Management to have
eliminated LPNs and implemented a model where nursing care is provided solely by RNs. The
evidence establishes that Healthbridge Management and CareOne Management operate
approximately twenty-eight facilities in New Jersey, a number of which provide subacute care.
All of these facilities would face the same issues regarding quality of care engendered by the
impending financial penalties to be imposed upon hospitals which readmit patients within thirty
days. As a result, the ATAP program and the monitoring of acute transfers conducted by
Healthbridge Management and/or CareOne Management were not measures restricted in their
application to Respondent alone. Despite this, the record establishes that an all-RN model of
health care delivery was not implemented at any other Healthbridge Management or CareOne
Management facility in New Jersey, regardless of whether subacute or long-term care was
being provided. Although Manzi, who made the determination to implement an all-RN model of
care at Somerset Valley, has been the Executive Vice President of Operations for both
Healthbridge Management and CareOne Management since January 2011, with overall
responsibility for all of the companies’ New Jersey facilities, she did not address this
discrepancy in any way during her testimony, and Respondent provided no other evidence to
explain it. Overall, this evidence militates in favor of a finding that Respondent’s asserted
reasons for eliminating the LPN classification and transferring the work to non-bargaining unit
RNs are pretextual. Pepsi-Cola Bottling Co. of Fayetteville, 330 NLRB 900, 901, 910-911
(2000), enf’d. 2001 WL 791645 (4th Cir.), enf’d. in relevant part on rehearing 24 Fed.Appx. 104
(4th Cir. 2001) (considering treatment of employees at other facilities in order to determine
whether employer unlawfully withheld wage increase at facility where employees engaged in
union activities).
For all of the foregoing reasons, the preponderance of the evidence does not
substantiate Respondent’s defense that it eliminated the LPN position and transferred the floor
nurse work formerly performed by the LPNs to non-bargaining unit RNs due to a change in
market positioning, patient population, or quality of care issues. As a result, I find that
Respondent has not rebutted General Counsel’s prima facie case, and that Respondent
eliminated the LPN classification and transferred work to RNs in retaliation for the LPNs’ union
support and activities, in violation of Sections 8(a)(1) and (3) of the Act.
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C. Respondent Violated Sections 8(a)(1), (3), and (5) of the Act by Discharging Mangal
and D’Ovidio as Part of its Unlawful Elimination of the LPN Classification and
Transfer of Bargaining Unit Work to RNs
The evidence establishes that Mangal and D’Ovidio were discharged by Respondent as
part of its unlawful elimination of the LPN classification and transfer of bargaining unit floor
nurse work to RNs. I credit D’Ovidio’s testimony that on August 18, 2011 she was discharged
by Illis, who informed her that the facility was moving in a different direction and that D’Ovidio
“wasn’t part of the plan.” I find it reasonable to infer that Illis’s remarks referred to the

23

For the reasons discussed in footnote 19, above, I also do not find the material contained in the
“2011 Objectives” form completed by Engram to be probative on this issue.
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elimination of the LPN position, and transfer of work to the RNs, which had been ongoing
throughout the summer. I further credit Mangal’s testimony that on October 17, 2011 Grasso
discharged her, telling her that she could not establish that she was enrolled in an RN Program.
Mangal’s testimony in this respect was consistent with a Termination Personnel Action Form
signed by Grasso, which gave that same reason for her discharge. Respondent provided no
evidence to establish that Mangal and D’Ovidio were discharged for any reason other than their
being LPNs, as opposed to RNs. As a result, I find that their discharges were engendered by
Respondent’s unlawful elimination of the LPN position, and transfer of bargaining unit floor
nurse work to non-bargaining unit RNs. Their discharges therefore violated Sections 8(a)(1), (3)
and (5) of the Act.24 See, e.g., Alta Vista Regional Hospital, 357 NLRB No. 36 at p. 1-2
(employer violated Sections 8(a)(1) and (5) by discharging employee pursuant to unlawful
unilateral changes in Fit Test practice); Aldworth Co., 338 NLRB 137, 144-145 (2002), enf’d.
363 F.3d 437 (D.C. Cir. 2004) (employer violated Sections 8(a)(1) and (3) by discharging
employees for violation of Selection Accuracy Policy altered for retaliatory reasons).
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D. Respondent Violated Sections 8(a)(1) and (5) of the Act by Denying the Union
Access to its Facility
General Counsel contends that Respondent violated Sections 8(a)(1) and (5) of the Act
by denying the Union’s request for access to the Somerset Valley facility. The evidence
establishes that on January 30, 2012, Union Executive Vice president Milly Silva wrote to
Grasso requesting access to the bargaining unit’s work areas in the facility, to ”observe work
processes and working conditions, including health and safety conditions.” It is undisputed that
Respondent did not provide the Union with access to the facility.
The Board applies a balancing test to determine whether a union is entitled to access to
an employer’s facility in order to perform its representative functions. In Holyoke Water Power
Co., the Board held that when “responsible representation” can only be accomplished through
access to the employer’s premises, the employer’s property rights “must yield to the extent
necessary to achieve this end.” 273 NLRB 1369, 1370, enf’d. 778 F.2d 49 (1st Cir. 1985).
However, when the union can effectively represent the bargaining union members “through
some alternate means other than entering on the employer’s premises,” the employer’s property
rights are paramount, and the union may be lawfully denied access. Holyoke Water Power Co.,
273 NLRB at 1370; see also Nestle Purina Petcare Co., 347 NLRB 891 (2006); New Surfside
Nursing Home, 330 NLRB 1146, 1146, n. 1, 1150 (2000). It is the employer’s burden to present
evidence establishing that its property rights predominate over the union’s right to reasonable
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Respondent also contends that the charge alleging that D’Ovidio’s discharge violated Section
8(a)(3) of the Act is time-barred. Respondent argues that while D’Ovidio was discharged on August 18,
2011, an unfair labor practice charge specifically alleging that her discharge violated Section 8(a)(3) was
not filed until April 3, 2012, and that therefore the allegation is precluded by Section 10(b). However, I
find that the allegation that D’Ovidio was discharged in violation of Section 8(a)(3) is closely related to the
timely filed allegation that Respondent violated Section 8(a)(3) by eliminating the LPN classification and
transferring bargaining unit floor nurse work to RNs in retaliation for the LPNs’ union activity. Both
allegations involve the same legal theory, the same fact situation or sequence of events, and involve the
same or similar defenses. See Carney Hospital, 350 NLRB 627, 628 (2007), application dismissed 2008
WL 2223220 (D.C. Cir. 2008), citing Redd-I, Inc., 290 NLRB 1115 (1988). Respondent’s motion to
dismiss the allegation that D’Ovidio was discharged in violation of Section 8(a)(3) is therefore denied.
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access, and to demonstrate there are alternate means of obtaining the information necessary
for the union to adequately represent the bargaining unit employees. Nestle Purina Petcare
Co., 347 NLRB at 891; New Surfside Nursing Home, 330 NLRB at 1150; see also New Surfside
Nursing Home, 322 NLRB 531, 535 (1996).
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Here, the information sought by the Union – direct interaction with the employees and
observation of their work areas, working conditions, and work processes – was presumptively
relevant to its responsibilities as a collective bargaining representative. New Surfside Nursing
Home, 330 NLRB at 1150. The Board has stated that in the context of collective bargaining
negotiations,
There can be no adequate substitute for the Union representative’s direct
observation of the plant equipment and conditions, and employee operations and
working conditions, in order to evaluate matters such as job classifications, safety
concerns, work rules, relative skills, and other matters necessary to develop an
informed and reasonable negotiating strategy.
CCE, Inc., 318 NLRB 977, 978 (1995). The Board has held that these considerations are
particularly acute in the case of bargaining for an initial contract by a newly certified union.
CCE, Inc., 318 NLRB at 978, 979; see also Washington Beef, Inc., 328 NLRB 612, 618-619
(1999). As a result, I find that General Counsel has met its burden to establish that the
information sought by the Union was presumptively relevant to its representation of the
bargaining unit employees.
The evidence does not establish that, as Respondent argues, the Union had alternative
means at its disposal to obtain the information it sought by visiting Respondent’s premises.
Respondent contends that Elliott admitted during his testimony that he could obtain the
information necessary to prepare for collective bargaining by speaking with the employees, as
opposed to visiting the facility. However, Elliott made clear during his testimony that simply
discussing the employees’ terms and conditions of employment with them was not an adequate
substitute for actually observing their workplace and work activities (Tr. 99-100). This would be
particularly true in the context of negotiations for an initial collective bargaining agreement,
where the union has no prior experience with the employer’s facility and practices, and the
employees are relatively unlikely to have experience with collective bargaining negotiations. As
a result, I find that Respondent has not met its burden to demonstrate that the Union had
adequate alternative means of obtaining the information, other than access to the facility.
For the foregoing reasons, I find that Respondent violated Sections 8(a)(1) and (5) of the
Act by denying the Union’s January 30, 2012 request for access to its facility.

40

Conclusions of Law
1. The Respondent, 1621 Route 22 West Operating Company, LLC d/b/a Somerset
Valley Rehabilitation and Nursing Center, is an employer engaged in commerce within the
meaning of Section 2(6) and (7) of the Act.

45

2. The Union is a labor organization within the meaning of Section 2(5) of the Act.

24

JD(NY)–01–13
3. At all times since August 26, 2011, the Union has been the certified exclusive
collective bargaining representative, within the meaning of Section 9(a) of the Act, of an
appropriate unit of employees consisting of the following:
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All full-time and regular part-time and per diem non-professional employees
including licensed practical nurses, certified nursing assistants, housekeepers,
rehabilitation technicians, dietary cooks, dietary aides, laundry aides, recreation
assistants, unit secretaries, medical records coordinators, maintenance workers,
porters and receptionists employed by the Employer at its Bound Brook, New
Jersey location, but excluding all office clerical employees, registered nurses,
dieticians, physical therapists, physical therapy assistants, occupational
therapists, occupational therapy assistants, speech therapists, social workers,
staffing coordinators, payroll/benefits coordinators, all other professional
employees, guards and supervisors as defined in the Act.
4. By eliminating the licensed practical nurse job classification and transferring
bargaining unit work formerly performed by the license practical nurses to non-bargaining unit
registered nurses without providing the Union with notice and the opportunity to bargain,
Respondent violated Sections 8(a)(1) and (5) of the Act.
5. By eliminating the licensed practical nurse job classification and transferring
bargaining unit work to registered nurses in retaliation for the employees’ activities on behalf of
the Union, Respondent violated Sections 8(a)(1) and (3) of the Act.
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6. By discharging Irene D’Ovidio and Maharanie Mangal as part of its unlawful unilateral
and retaliatory elimination of the licensed practical nurse job classification and transfer of
bargaining unit work to registered nurses, Respondent violated Sections 8(a)(1), (3) and (5) of
the Act.
7. By refusing to provide the Union with access to its Bound Brook, New Jersey facility
in order to inspect the bargaining unit employees’ work processes and working conditions,
including health and safety conditions, Respondent violated Sections 8(a)(1) and (5) of the Act.
8. The above-described unfair labor practices affect commerce within the meaning of
Sections 2(2), (6), and (7) of the Act.
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The Remedy
Having found that Respondent has violated Sections 8(a)(1) and (5) of the Act, I shall
recommend that it cease and desist therefrom and take certain affirmative action necessary to
effectuate the Act’s purposes.
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Having found that Respondent violated the Act by unilaterally eliminating the bargaining
unit LPN classification and transferring the work formerly performed by the LPNs to nonbargaining unit RNs, Respondent shall be ordered to rescind these unilateral changes and
bargain with the Union regarding any changes in the wages, hours, working conditions and
other terms and conditions of employment for the bargaining unit employees. Respondent shall
further be ordered to restore the status quo ante existing prior to its unfair labor practices, by
restoring the LPN classification as it existed prior to May 2011, and by returning the work
transferred to the non-bargaining unit RNs to the LPN classification in the manner that it existed
25
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prior to May 2011. Respondent shall be ordered to reinstate Irene D’Ovidio and Maharanie
Mangal to their former or substantially equivalent positions, dismissing, if necessary, any
employees hired subsequently, without prejudice to their seniority or other rights and privileges
previously enjoyed. Respondent shall further be ordered to make Irene D’Ovidio and Maharanie
Mangal whole for any loss of earnings they may have suffered as a result of its unlawful
conduct, as prescribed in F.W. Woolworth Co., 90 NLRB 289 (1950), with interest as set forth in
New Horizons for the Retarded, 283 NLRB 1173 (1987), compounded daily as prescribed in
Kentucky River Medical Center, 356 NLRB No. 8 (2010), enf. denied on other grounds, 647
F.3d 1137 (D.C. Cir. 2011). Respondent shall file a report with the Social Security
Administration allocating backpay to the appropriate calendar quarters, and shall compensate
D’Ovidio and Mangal for the adverse tax consequences, if any, of receiving one or more lumpsum backpay award covering periods longer than one year. Latino Express, Inc., 359 NLRB
No. 44 (2012). I shall further order Respondent to provide access to its Bound Brook, New
Jersey facility to a representative of the Union for a reasonable period of time to obtain
information regarding the bargaining unit employees’ work processes and working conditions,
including health and safety conditions. Finally, Respondent shall be ordered to post a notice
informing its employees of its obligations herein.

Upon the foregoing findings of fact and conclusions of law, and upon the entire record, I
issue the following recommended25
25
ORDER
30

Respondent 1621 Route 22 West Operating Company, LLC d/b/a Somerset Valley
Rehabilitation and Nursing Center, Bound Brook, New Jersey, its officers, agents, successors,
and assigns, shall
1. Cease and desist from
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(a) Refusing to bargain with the Union, as the exclusive collective bargaining
representative of the bargaining unit employees, by unilaterally eliminating classifications
contained in the bargaining unit, and transferring the work formerly performed by employees in
such classifications to non-bargaining unit employees.
(b) Eliminating classifications contained in the bargaining unit, and transferring the work
formerly performed by employees in such classifications to non-bargaining unit employees, in
retaliation for the bargaining unit employees’ Union activities.

25

If no exceptions are filed as provided by Section 102.46 of the Board’s Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Section 102.48 of the Rules, be
adopted by the Board and all objections to them shall be deemed waived for all purposes.
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(c) Refusing to provide the Union with access to its Bound Brook, New Jersey facility to
obtain information regarding the bargaining unit employees’ work processes and working
conditions, including health and safety conditions.
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(d) In any like or related manner interfering with, restraining, or coercing employees in
the exercise of rights guaranteed to them by Section 7 of the Act.
2. Take the following affirmative action necessary to effectuate the policies of the Act.
(a) Within 14 days from the date of this Order, rescind the unilateral changes made with
respect to the elimination of the LPN classification and transfer of bargaining unit work formerly
performed by the LPNs to non-bargaining unit RNs
.
(b) On the request of the Union, bargain collectively and in good faith regarding any
decision to eliminate the LPN classification and transfer of bargaining unit work formerly
performed by the LPNs to non-bargaining unit employees.
(c) On the request of the Union, grant access to the Bound Brook, New Jersey facility to
a representative designated by the Union for reasonable periods and at reasonable times,
sufficient to allow the Union’s representative to observe the work process and working
conditions, including health and safety conditions, of the bargaining unit employees.

25

(d) Within 14 days from the date of this Order, offer immediate and full reinstatement to
Irene D’Ovidio and Maharanie Mangal to their former positions or, if such positions no longer
exist, to substantially equivalent positions, without prejudice to their seniority or to other rights
and privileges they previously enjoyed.
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(e) Make whole with interest Irene D’Ovidio and Maharanie Mangal for any lost wages
they may have suffered as a result of the above-described unlawful unilateral and retaliatory
changes, in the manner set forth in the Remedy section of this decision.
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(f) Within 14 days of the date of this Order, remove from all files any reference to the
discharges of Irene D’Ovidio and Maharanie Mangal on August 18, 2001 and October 17, 2011,
respectively, and within 3 days thereafter, notify D’Ovidio and Mangal in writing that this has
been done and that the discharges will not be used against them in any way.
(g) Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good cause shown, provide at a reasonable place designated by the
Board or its agents, all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay, if any, due under the terms of
this Order.
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(h) Within 14 days after service by the Region, post at the facility at Bound Brook, New
Jersey, copies of the attached notice marked “Appendix.”26 Copies of the notice, on forms
provided by the Regional Director for Region 22, after being signed by Respondent’s authorized
representative, shall be posted by the Respondent and maintained for 60 consecutive days in
conspicuous places including all places where notices to employees are customarily posted. In
addition to physical posting of paper notices, notices shall be distributed electronically, such as
by e-mail, posting on an intranet or an internet site and/or other electronic means if Respondent
customarily communicates with its employees by such means. Reasonable steps shall be taken
by the Respondent to ensure that the notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these proceedings, the Respondent has
gone out of business or closed the facility involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the notice to all current employees and former
employees employed by the Respondent at any time since May 1, 2011.
(i) Within 21 days after service by the Region, file with the Regional Director a sworn
certification of a responsible official on a form provided by the Region attesting to the steps that
Respondent has taken to comply.
Dated: Washington, DC January 15, 2013

25

___________________________________
Lauren Esposito
Administrative Law Judge
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If this Order is enforced by a judgment of a United States court of appeals, the words in the notice
reading “Posted by Order of the National Labor Relations board” shall read “Posted Pursuant to a
Judgment of the United States Court of Appeals Enforcing an Order of the National Labor Relations
Board.”
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APPENDIX
NOTICE TO EMPLOYEES
Posted by Order of the
National Labor Relations Board
An Agency of the United States Government
The National Labor Relations Board has found that we violated Federal labor law and has ordered us to
post and obey this Notice.
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join or assist a union
Choose representatives to bargain with us on your behalf
Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities
WE WILL NOT eliminate bargaining unit job classifications and transfer the work formerly performed by
employees in those job classifications to non-bargaining unit employees without providing 1199 SEIU
United Healthcare Workers East, New Jersey Region, with notice and the opportunity to bargain.
WE WILL NOT eliminate bargaining unit job classifications and transfer the work formerly performed by
employees in those job classifications to non-bargaining unit employees in retaliation for the employees’
Union activities.
WE WILL NOT refuse to bargain with 1199 SEIU United Healthcare Workers East, New Jersey Region by
refusing to grant the Union’s request for access by the Union’s representatives to our Bound Brook, New
Jersey facility
WE WILL NOT in any like or related manner interfere with, restrain, or coerce employees in the exercise
of the rights guaranteed to them by Section 7 of the Act.
WE WILL on request of the Union, restore to our bargaining unit employees all terms and conditions of
employment existing prior to May 2011, including restoring the LPN job classification and returning to the
LPNs the work transferred beginning in May 2011 from the LPNs to non-bargaining unit RNs.
WE WILL on request of the Union bargain in good faith with the Union, as the exclusive representative of
our employees in the following unit, regarding any decision to eliminate bargaining unit job classifications
and transfer bargaining unit work formerly performed by bargaining unit employees to non-bargaining unit
employees:
All full-time and regular part-time and per diem non-professional employees including
licensed practical nurses, certified nursing assistants, housekeepers, rehabilitation
technicians, dietary cooks, dietary aides, laundry aides, recreation assistants, unit
secretaries, medical records coordinators, maintenance workers, porters and
receptionists employed by the Employer at its Bound Brook, New Jersey location, but
excluding all office clerical employees, registered nurses, dieticians, physical therapists,
physical therapy assistants, occupational therapists, occupational therapy assistants,
speech therapists, social workers, staffing coordinators, payroll/benefits coordinators, all
other professional employees, guards and supervisors as defined in the Act.
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WE WILL, on request, grant access to our Bound Brook, New Jersey facility to a representative
designated by the Union for reasonable periods and at reasonable times, sufficient to allow the Union’s
representative to observe the work processes and working conditions, including health and safety
conditions, of the bargaining unit employees.
WE WILL within 14 days of the date of the Board’s Order, offer Irene D’Ovidio and Maharanie Mangal full
reinstatement to their former positions, or, if those positions no longer exist, to substantially equivalent
positions, without prejudice to their seniority or any other rights and privileges previously enjoyed.
WE WILL make Irene D’Ovidio and Maharanie Mangal whole for any loss of earnings and other benefits
suffered as a result of their discharges, less any net interim earnings, plus interest compounded daily
WE WILL file a report with the Social Security Administrative allocating backpay to the appropriate
calendar quarters.
WE WILL compensate Irene D’Ovidio and Maharanie Mangal for the adverse tax consequences, if any, of
receiving one or more lump-sum backpay awards covering periods longer than one year.
WE WILL within 14 days from the date of the Board’s Order, remove from our files any reference to the
unlawful discharges of Irene D’Ovidio and Maharanie Mangal, and within 3 days thereafter, notify them in
writing that this has been done and that the discharges will not be used against them in any way.
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The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor Relations
Act. It conducts secret-ballot elections to determine whether employees want union representation and it investigates and
remedies unfair labor practices by employers and unions. To find out more about your rights under the Act and how to file a
charge or election petition, you may speak confidentially to any agent with the Board’s Regional Office set forth below. You may
also obtain information from the Board’s website: www.nlrb.gov.
20 Washington Place, 5th Floor
Newark, New Jersey 07102-3110
Hours: 8:30 a.m. to 5 p.m.
973-645-2100.
THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE’S
COMPLIANCE OFFICER, 973-645-3784.

