Law Office of
MORRIS TUCHMAN
134 Lexington Avenue, New York, New York 10016 - Telephone (212) 213-8899
Telefax (212) 213-6308

Morris Tuchman*
J. Ari Weiss*

Correspondence to New York

*Admitted Connecticut, New York

________
Long Island Office
35 Dune Road
Westhampton Beach, New York 11978
June 1, 2012

Executive Secretary
National Labor Relations Board
Washington, D.C.
By electronic mail only
Re: Stamford Hotel 34-RC-080390
Request for Review1
May it Please the Board:
Please be advised that the undersigned represents the employer in the above
referenced matter. It is respectfully submitted that the election petition in this case either
must be held in abeyance or dismissed and the Regional Director’s (“RD”) decision and
Direction of Election (“DDE”) reversed.
The employer had raised several issues for consideration by the RD. As noted at
the hearing, since the RD deciding this case was a named litigant, and, when looking at
petitioner’s exhibit “1", a “lead attorney”, in the 10(J) proceeding, the decisions in this
matter should have been sent to another Region to make. The RD analogizes the current
issue where a regional director is directed to conduct a representation case hearing where
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In filing this request, the employer does not waive, and specifically asserts, that
President Obama unconstitutionally appointed 3 board members by recess appointment
on January 4th since the Senate was then actually in session.
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he is also considering charges filed that he is investigating. It is respectfully submitted
that in the cited case the RD had not litigated as an advocate a position as a “lead
attorney”, and then is asked to impartially decide the same case as a neutral arbiter. Yet,
as an advocate, the RD has a stake in the case’s outcome.2
Substantively, the employer has argued that the ULP charges in this case
represents a “Type ll” charge in that they “condition or preclude a Question Concerning
Representation”. (Casehandling Manual at Section 11730.3(b). In such cases a “request
to proceed” may not be honored. Put simply, if the ULP charges are dismissed, the
requested election unit would not be appropriate and a QCR would be “precluded”. (see
infra). If they are sustained, the unit could be appropriate. Hence, the representation case
totally depends (and is “conditioned”) on the outcome of the, already tried, ULP case. If
there had been no 10(J) proceeding, there is little question that the election petition would
be blocked for the reasons above noted.
The DDE studiously avoids any mention of this section of the Case Handling
Manual and instead cites only to section 11730.3's reference to charges “inherently
inconsistent” with the petition. Yet the title of even that cited section of the Manual
speaks to charges that “condition or preclude a Question Concerning Representation”.
This case is precisely such a case where the charges, as noted, “condition or preclude” a
QCR.
The fact that the employees are temporarily on the employer’s payroll because of
the 10(J) proceeding results, does not alter the analysis. As is reflected in the order in the
10(J) proceeding, its life continues only “until a final decision has been reached regarding
the NLRB’s Complaint against Stamford Plaza”.3 The resultant final decision, not the
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Even former Member Becker would not consider cases where he actually represented a
party as an advocate.
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In fact the 10(J) decision notes “...how little the NLRB’s requested 10(J) injunction will
burden Stamford Plaza...”. Processing this petition, however, imposes substantial burdens on the
employer that the 10(J) court was utterly unaware of. It denies the employer substantial rights
under Board and statutory law to not be pushed into a multi-employer bargaining unit without its
consent. In fact, the 10(J) court notes in its decision that the (2011) union election petition was
withdrawn. The DDE is therefore clearly wrong in assuming that the 10(J) court was giving a
“green light” to an election since it had no idea that an election was in the offing. The earlier
petition was withdrawn as far as the 10(J) court knew. It was not extant, held in abeyance, and
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temporary status imposed by the injunction, is what counts. And that awaited decision
will determine whether there is a Question concerning Representation (“QCR”) in this
case or not. After all, if this case goes to election, and the petitioner is certified, the
employer would be required to bargain with the union when it could soon turn out that it
was not the employer, or that the unit was not appropriate or where the petition should
have been dismissed without an election.
Contrary to the union’s argument at the hearing, and the RD’s rationale in the
DDE, if a union accused of an 8(a)2 contract with an employer had that contract
temporarily set aside by a 10(J) court, there is no doubt that an election petition thereafter
filed would be blocked. The Board would not accept a Carlson waiver in such a case
until after a final Board order issued. Thus, even though at that moment there was no
contract in place with the 8(a)2 union, an election petition by a rival would not be
processed. It is, therefore, not the state of facts in place because of a 10(J) injunction that
counts. Rather it is the pendency of the ULP charges that determines whether the charges
“condition or preclude a Question Concerning Representation” and therefore determine
whether the petition must be blocked.4
The DDE shows an alarming lack of appreciation of a 10(J) proceeding. It is, after
all, only interim relief pending the Board’s disposition of the case. The probable cause
standard needed to be proven is very, very low. In reading the DDE, one wonders what is
even the necessity of the proceedings continuing before the Board. The DDE has “found”
the final relief that might issue from the Board in the future as applying now.

therefore, “pending”. The RD, moreover, does not assert, and the 10(J) decision does not reflect,
that the 10(J) court was ever advised that after the grant of an interim injunction, an new
election petition could be filed and now would be processed, as the DDE does. Had that been
done, the 10(J) case would likely have been litigated differently and the DDE would not be
putting words into the 10(J) court’s mouth. Rather the 10(J) court was enjoining threats and other
8(a)1 and (3) conduct. (see petitioner’s exhibit “1" and attached at decretal paragraphs)
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See generally New York Center for Rehabilitation 29-RC-9785 where the Board
reversed a Regional Director who had revoked an incumbent union’s certification and then sent
the rival petition to election. The Board required that there first be a disposition of the ULP 8(a)2
charges before the election petition could proceed. Of course, if the charges were withdrawn, the
representation case could thereafter proceed.

Executive Secretary
June 1, 2012
Page Four
The parties stipulated at hearing, that before the entry of the 10(J) order, the
housekeeping and maintenance employees were jointly employed by the employer
and the respective contractors that were in place. Since the employer also has single
employed employees in the sought for “service and maintenance” petition (employees
who were not housekeepers), the petition would have to be dismissed since it potentially
forces multi-employer bargaining.5 The Board noted in H.S. Care LLC 343 NLRB 659
(2004) such a unit cannot exist without the consent of the various employers to bargain
together. In fact, the Board noted that the statute’s requirement that it approve only
“employer units”, is violated by approving such multi-employer units.
Accordingly, the Regional Director should have transferred the decision making in
this case to another region, the petition should have been blocked and held in abeyance
pending disposition by the Board of the extant blocking charges and/or dismissed (since
the instant “new” petition was filed after the existence of the subcontracts and it therefore
seeks the forced formation of a multi-employer unit without consent). The Request for
Review should be granted

Very truly yours,

MORRIS TUCHMAN
MT:pf
cc: Thomas W. Meiklejohn, Esq. (By electronic mail only)
Regional Director, Region 34 (By electronic mail only)
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The ULP record, before the 10(J) court and ALJ Fish, amply reflects that there were
these two categories of employees. Moreover, the petition seeks a “service and maintenance”
unit and only some of those employees were contracted out.

