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Counsel for the Acting General Counsel (General Counsel) filed exceptions to the
Administrative Law Judge's Decision in the instant matter. Newspaper and Mail Deliverers'
Union of New York and Vicinity (NMDU) filed an answering brief to General Counsel's
exceptions. General Counsel submits this brief in reply to NMDU's answering brief.

1.

NMDU unlawfully grants employment preferences to certain individuals based on
their prior employment with NMDU signatories
In its answering brief to General Counsel's exceptions, NMDU Counsel claims the

General Counsel alleges the employment and hiring preferences maintained and enforced in this
case are illegal because they were granted to individuals on the NMDU Group 2 list, a list
consisting of regular situation holders and Group I extras working for all NMDU signatory
employers who are entitled to join the union, but denied to Group 3 extras and Group 4 casuals,
individuals who do not have the right to join NMDU. (R. Answering Br. 4). NMDU's
assertions mischaracterize General Counsel's arguments because General Counsel has clearly
argued that NMDU's maintenance and enforcement of certain identified provisions in its
collective-bargaining agreement with the New York Post (NYP) and the side letter redefining the
measure of seniority in the agreement regarding the closing of City & Suburban Delivery
Systems, Inc. (C & S) are unlawful because they are based on individuals' prior employment
with NMDU signatories. Under the cases cited by the ALJ in his decision, this suffices to
establish the various violations of Section 8(b)(1)(A) and (2) alleged in the consolidated
complaints because the preferences are necessarily directly related to union membership. See,
e.g., New York Typographical Union No. 6 (Royal Composing Room, Inc.), 242 NLRB 378, 379
(1979).1 (Board found that the employment preference at issue was unlawful because it was

1Enforcement denied in relevantpart,632 F.2d 171 (2d Cir. 1980). The Board has not adopted the Second Circuit's
rationale for denying enforcement. In Teamsters Local 896 (AnheuserBusch, Inc.), 296 NLRB 1025, 1028 (1989),
1

based upon an employee's employment in a shop under contract with the union and as such was
directly related to membership in the union).
NMDU's maintenance and enforcement of various provisions in the collective-bargaining
agreement with the NYP and the side letter redefining seniority in the closing agreement at C &S
are unlawful even if the evidence were to establish that nom-nembers benefited from the
challenged provisions on an equal basis as members of NMDU. The Board cases discussed by
the ALJ in his decision establish that the Board deems employment preferences at one employer
based on individuals' prior employment at other employers under contract with the union
unlawful even if the preference is available, in theory or in practice, to union members and
nonmembers alike. In Seafarers'lnternationalUnion (American Barge Lines), 244 NLRB 641,
642 (1979), which was cited approvingly by the ALJ, the Board found that the union's adherence
to the contract's provision that gave an employment preference to individuals who had worked
for employers covered by a collective-bargaining agreement with the union, "in tandem with the
union security requirements upon the signatory employers," unlawfully favors jobseekers who
are union members over nonmembers, and also requires signatory employers to discriminate
with respect to hiring . . ." in violation of Section 8(b)(1)(A) and (2) of the Act. In reaching this
conclusion, the Board noted that specific examples of discrimination were not required to
establish the violations, and the General Counsel did not have the obligation to "foreclose the
theoretical possibility that nonmembers" could qualify to benefit from the challenged provision.
Id. Indeed, the record in that case established the charging party, who was not a member of the
respondent union, had been referred to employment by the union. See id at 646 n.7. Similarly,

the Board affirmed its view that the creation of a "general referral class preference based exclusively on work
experience under a union signatory and union signatory conditions" violates the Act.
2
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in IA TSE Local 659 (MPO-TV of California), 197 NLRB 1187 (1972) , which is also discussed
in the ALJ's Decision, the Board held a union violated the Act by maintaining an agreement that
provided an industry experience roster conferring a preference for referrals to individuals who
had previously worked for union signatories. The Board reached this conclusion even though it
specifically noted union membership was not available to employees until they had been on the
industry experience roster for a period of two years. Id. at 1188 n.4. Thus, nonmembers, like
members, benefitted from the unlawful preference based on their prior employment with union
signatories. For these reasons, the Board should conclude that the maintenance and enforcement
of the challenged preferences violate the Act because they are based on individuals' prior
employment with NMDU signatories without regard to whether the preferences would be in
theory applicable to individuals who are not members of NMDU.
In Section VII of its answering brief, NMDU maintains the union and employers
involved in this case had the right to define seniority in a manner that gave individuals credit for
their prior employment with other union signatories. In support of this argument, NMDU
Counsel asserts that the Board is not empowered "to tell the parties what they should agree to."
(R. Answering Br. 8). General Counsel is mindful that the Act does not require parties engaged
in collective bargaining to reach any particular result. The parties, however, may not agree to
maintain and enforce contractual provisions that violate the Act, as the contractual provisions do
in this case by providing employment preferences to individuals based on their prior employment
with signatory employers. When parties negotiate unlawful contractual provisions, the Board
can and does exercise its authority to remedy the unlawful clauses.

2

Enfd. mem. 477

F.2d

450 (D.C. Cir. 1973).
3

H.

The ALJ's conclusion that the NMDU caused the NYP to refuse to promote Group 3
extras to the Group 1 list is not properly before the Board
In Section IV of its answering brief, NMDU Counsel claims General Counsel alleges that

NMDU's refusal to promote Group 3 extras and Group 4 casuals violates the Act. NMDU
Counsel then proceeds to present various arguments why its refusal to elevate Group 3 and
Group 4 extras to the NYP Group I list is not unlawful. (R. Answering Br. 5-6). Pursuant to
Section 102.46(d)(2) of the Board's Rules and Regulations, General Counsel moves to strike
these portions of Section IV of NMDU's answering brief because the arguments challenging the
ALJ's conclusion that NMDU caused the NYP to refuse to promote Group 3 extras to the Group
I list exceed the scope of General Counsel's exceptions.
The ALJ concluded that NMDU violated Section 8(b)(1)(A) and (2) of the Act by
causing the NYP to refuse to promote Group 3 extras to the NYP Group I list. (ALJD 34:2435). Neither the General Counsel nor the NMDU filed any exceptions challenging this
conclusion of law. In Exception No. 15, General Counsel maintains that although the ALJ
correctly found the NMDU's refusal on July 9, 2008 to elevate Group 3 extras to the Group I list
violated the Act, the ALJ failed to find that the unlawful refusal commenced three months
earlier. 3 NMDU's answering brief challenges the ALJ's findings and conclusions that NMDU
violated the Act by its refusal to elevate Group 3 extras at the NYP to the Group I list, an issue
not encompassed by General Counsel's exceptions or brief in support of those exceptions.
NMDU's answering brief fails to address the General Counsel's actual exception on this issue,
which is that NMDU's unlawful refusal commenced earlier than found by the ALJ. Under these
circumstances, the Board should grant General Counsel's motion to strike the portions of Section
IV of the NMDU's answering brief challenging the ALJ's conclusion that NMDU caused the
In Exception No. 19, General Counsel also filed a related exception concerning the ALFs failure to include an
appropriate make-whole remedy for this violation in his recommended order.
3
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NYP to refuse to promote Group 3 extras to the Group I list. See Baptist Hosp. ofEast
Tennessee, 351 NLRB 71, 71 n.2 (2007) (Citing Sections 102.46(d)(2) and (e) of the Board's
Rules and Regulations, the Board granted General Counsel's motion to strike portions of
respondent's brief in opposition to General Counsel's exceptions where the arguments in the
respondent's brief constituted exceptions to the judge's decision not presented in respondent's
separate cross-exceptions and exceeded the scope of General Counsel's exceptions).
Even if the Board declines to grant General Counsel's motion to strike the requested
portion of NMDU's brief, the arguments presented in Section IV should be found to lack any
merit. NMDU Counsel appears to be asserting that NMDU's conduct is not unlawful because it
has the right to protect the "livelihood of its senior bargaining unit members" by asking
employers "not to add more employees" to a given group orjob classification. (R. Answering
Br. 5). General Counsel does not dispute that unions in the process of representing employees in
a particular bargaining unit sometimes have to make difficult decisions that may benefit some
bargaining unit employees to the detriment of other unit employees. That, however, is not what
happened at the NYP when NMDU refused to convene a meeting of the Adjustment Board to
elevate Group 3 extras to the Group I list. The testimony of NMDU President that NMDU
refused to elevate Group 3 extras to the NYP Group 1 list because it wanted to save those spots
for displaced C & S employees, individuals in an entirely different bargaining unit, establishes
that NMDU protected the interests of "its senior bargaining unit members" employed at C & S at
the expense of the NYP unit employees on the Group 3 list. Jr. 496).
NMDU's argument is inherently flawed because it ignores the reality that the
employment and hiring preferences at issue in this case were applied in the bargaining units at
NYP, C & S, and The Times, each an independent bargaining unit, as if all the individuals

5

represented by the NMDU under various independent collective-bargaining agreements
constituted a single bargaining unit. As the ALJ found, there is no and there never was a single
overall multiemployer bargaining group. In addition, the record is devoid of any evidence on
which the Board could determine that the bargaining units employed by the various independent
employers and the various multiemployer employer groups ever constituted a single bargaining
unit. NMDU's reliance on FordMotor Co. v. Huffman, 345 U.S. 330 (1953) is misplaced
because that case dealt with a collective-bargaining agreement granting seniority credit to certain
employees in a bargaining unit for pre-employment military service and did not involve the issue
presented in the NYP case, which is the granting of employment and hiring preferences to
individuals outside of a particular bargaining unit based on their prior employment with other
union signatory employers. 4

111.

The ALJ and the General Counsel correctly relied on Seafarers' InternationalUnion
NMDU Counsel maintains that Seafarers'Internationalis not applicable in the instant

case because there is no evidence that anyone was denied a higher placement on the industrywide priority list based on their employment with non-signatory employers. A review of the
applicable Board cases establishes that the existence or nonexistence of such evidence is entirely
irrelevant. There is no discussion in Seafarers'Internationalof whether Marvin Myers, the

4 Ryan v. New York Newspaper PrintingPressmen's Union, 590 F.2d 451 (2d Cir. 1979), cited by NMDU Counsel

is not applicable and also distinguishable from the instant case. In Ryan, a case brought under Section 301 (a) of the
Labor Management Relations Act, the Second Circuit considered whether the union breached the duty of fair
representation owed to appellants. Thus, the court's focus was on whether the union's conduct was arbitrary under
the relevant circumstances. The issue in the present case is whether the NMDU's maintenance and enforcement of
various contractual provisions and the side letter of the closing agreement violate Section 8(b)(1)(A) and (2) of the
Act. In Ryan, the court was convinced based on the record that the union's conduct was not arbitrary because there
was no evidence that it acted with animus or it] will toward appellants, who were all members of the union. The
same could not be said for the NMDU in this case where it caused nonmembers on the NYP Group 3 list to languish
on that list even though there were several vacancies on the Group I list, which the parties had contractually agreed
to maintain at 24 extras, in order to save those vacancies for any eventual displaced C & S employees. (GCX 16).

6

charging party, would have been ranked higher in the applicable seniority ratings if his prior
employment with nonsignatory employers in the relevant field would have been considered.
From the decision it is not evident whether Myers even had such prior employment. Seafarers'
Internationalis factually similar to the case at hand because both involve the granting of
employment preferences to individuals based on their prior employment with other union
signatory employers where they worked under union security requirements. The Board's
decision in Seafarers' Internationalis therefore applicable to the instant case and the ALJ
properly applied that case in concluding NMDU's maintenance and enforcement of the various
provisions in the NMDU-NYP CBA and the agreement involving the closing of C & S violated
the Act.
Citing two federal circuit court decisions, NMDU Counsel maintains that the Board's
rationale in Seafarers' International"has been routinely rejected by every Circuit Court that has
considered the issue." (R. Answering Br. 6). This assertion is simply not true. Several circuit
courts have enforced Board decisions holding that unions violate the Act when they bestow
employment preferences to individuals based on their employment with other union signatory
employers. See, e.g., IA TSE Local 659, 197 NLRB 1187, enfd. mem. 477 F.2d 450 (D.C. Cir.
1973); Directors Guild ofAmerica, Inc. (Assn of Motion Picture & Television Producers,Inc.),
198 NLRB 707 (1972), enfd. 494 F.2d 692 (9th Cir. 1974).
Finally, NMDU maintains the Board implicitly overruled Seafarers' Internationalin
InterstateBakeries Corp., 357 NLRB No. 4, slip op. (June 30, 2011). The Board should reject
NMDU's contention. Interstate Bakeries did not overrule Seafarers' Internationalbecause it
dealt with an entirely different issue than was addressed in Seafarers' International. Interstate
Bakeries dealt with the merger of two separate units employed by the same employer and

7

represented by the same union. Seafarers'Internationaldealt with the employment preferences
given to individuals in independent bargaining units based on their prior employment with other
union signatories. If anything, Interstate Bakeries, as the AU correctly noted, supports the
General Counsel's overall theory of the violations.

TV.

General Counsel has established that NNTDU violated the Act by failing to provide
GeneralMotors and Beck notices
Although NMDU maintains there is undisputed testimony that an NMDU Bulletin was

posted in all shops in 2003, NMDU does not cite any part of the record to support this assertion.
(R. Answering Br. 7). In fact, Respondent could not possibly cite to any part of the record
because there is absolutely no testimony claiming such notice was ever posted in all NMDU
shops. Concerning the bargaining unit employees at C & S, there is merely testimony that such
notices were mailed to NMDU shops in 2003. Jr. 822-23). The three individuals who testified
they paid agency fees throughout their employment at C & S also affirmatively testified that they
never received notice of General Motors and Beck rights. (Tr. 547-48, 566-67, 619-20).
Therefore, there is no testimony or evidence to establish such notice was ever given to any C & S
bargaining unit employee through a posting of such notice or any other manner.
Although there is evidence that such notice was posted at the NYP facility in 2003, there
is no evidence that this posting remained at the facility for any period of time, particularly
throughout 2009 when employees were hired and elevated at the NYP and became newly
covered by the NMDU-NYP CBA union security clause. 5 Therefore, even if NMDU's scant
evidence were credited to support a finding that a notice of rights was posted in 2003 at the NYP

5 Pursuant to Adjustment Board Orders in 2009, employees were hired and elevated to Group I status and covered
by the NMDU-NYP CBA. As new employees under CaliforniaSaw or as members newly covered by union
security clause under Weyerhaeuser Paper,the employees were entitled to Beck notices. See CaliforniaSaw &
Knife Works, 320 NLRB 224 (1995); PaperworkersLocal 1033 (Weyerhaeuser PaperCo.), 320 NLRB 349 (1995).

8

facility, such a posting falls woefully short of the its obligation to notify each employee of their
rights prior to obligating them to make payments pursuant to the union security clause. Overall,
the record and applicable law support a finding that NMDU violated Section 8(b)(1)(A) of the
Act by failing to notify employees in the NYP and C & S bargaining units of their General
Motors and Beck rights.

9

CONCLUSION

For the foregoing reasons and for the reasons discussed in General Counsel's brief in
support of exceptions, General Counsel respectfully requests the Board find the ALJ erred in
connection with the issues addressed in the General Counsel's exceptions and make the
requested findings of fact, conclusions of law, and modifications to the ALJ's recommended
Order. The General Counsel requests that the Board modify the Notice to Members to conform
to its findings and conclusions.

Dated at New York, New York
May 4, 2012

Respectfully submitted,

66,
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Colleen M. Fleming
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