UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 21
__________________________________________
)
FRUTAROM USA,
)
)
Employer,
)
)
and
)
)
TEAMSTERS, CHAUFFEURS,
)
WAREHOUSEMEN, INDUSTRIAL
)
AND ALLIED WORKERS OF
)
AMERICA, LOCAL 166,
)
INTERNATIONAL BROTHERHOOD
)
OF TEAMSTERS,
)
)
Petitioner.
)
_________________________________________ )

Case No. 21-RC-067799

EMPLOYER’S REQUEST FOR REVIEW OF
THE DECISION OF THE REGIONAL DIRECTOR
Pursuant to Section 102.67 of the Rules and Regulations of the National Labor
Relations Board1, the Employer, Frutarom USA, through undersigned counsel, hereby submits its
Request for Review of the Regional Director’s Decision and Direction of Election in Case No. 21RC-06779 (“the Decision”). This request for review is made on the grounds that a substantial
question of law exists concerning whether the Board has jurisdiction to entertain the petition, and
the Decision ignores well established Board precedent regarding stipulated agreements.
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In this request for review, Frutarom USA is referred to as the “Employer” or “Frutarom.” Teamsters, Chauffeurs,
Warehousemen, Industrial and Allied Workers of America, Local 166 International Brotherhood of Teamsters is
referred to as “the Petitioner” or “the Union.” Collectively, the Employer and the Union are referred to as “the
Parties.” The National Labor Relations Board is referred to as the “NLRB” or the “Board.” The Decision is cited
“RD __” and is attached hereto as Exhibit A. References to the hearing record in case No. 21-RC-067799 are cited as
“Tr. p. __”; and copies of each referenced page are attached hereto as Exhibit B. Board Exhibits from the Hearing are
cited as “Bd. Ex. __” and copies of referenced exhibits are attached hereto as Exhibit C.

I.

PRELIMINARY STATEMENT
During a representation hearing regarding a petition the Union filed seeking to

represent certain employees of the Employer (“the Petition”), the Parties agreed to exclude the
driver classification from the potential collective bargaining unit.

See Tr. p. 61:16-18.

Notwithstanding this stipulation, the Regional Director concluded that the classification of
“driver” should not be specifically excluded from the description of the appropriate bargaining
unit. See RD 2, at fn. 1. The Decision ignores established Board precedent setting forth that
stipulations regarding composition of units should be honored.
Moreover, the Regional Director failed to dismiss the Petition due to a fatal
jurisdictional defect. See RD 2, at fn. 1. This conclusion cannot be reconciled with Section
9(c)(1)(A)(i) of the Act which allows the Board to process an RC petition and find a question
concerning representation only when that petition “shall have been filed” truthfully alleging both
that “a substantial number of employees wish to be represented for collective bargaining and that
their employer declines to recognize their representative[.]”

29 U.S.C.

§ 159(c)(1)(A)(i)

(emphasis added).
Accordingly, the Decision ignores the stipulation of the Parties, and in failing to
dismiss the Petition, the Decision is contrary to the plain language of the Act.
II. FACTUAL BACKGROUND
Frutarom is a corporation engaged in the sales, marketing, creation and production
of food additives, flavor agents, power powders and other flavors for use in foods and beverages.
See Tr. p. 29:16-18. Frutarom operates a facility in Corona, California. See Tr. p. 29: 22-23.
On October 28, 2011, the Union filed the Petition with the Board to represent
certain employees of Frutarom. See Bd. Ex. 1. The Union subsequently filed an amended petition
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on November 3, 2011. Due to a change in counsel, this petition was not received until the
Hearing. See Tr. p. 7:24. Neither the original nor the amended petition alleged that a claim for
recognition had been made on the Employer. See Bd. Ex. 1(a) and 1(d) at 7A.
The Region scheduled a hearing which was eventually held in Los Angeles on
November 15, 2011 (“the Hearing”). At the Hearing, the Union initially asserted the following as
an appropriate unit:
Included: All regular full-time and part-time hourly production employees,
including quality control employees, hourly R&D employees, hourly
maintenance employees, and hourly shipping and receiving employees
and drivers employed by the Employer at its facility located at 790 East
Harrison Street, Corona, California.
Excluded: All other employees, salaried R&D employees, sales employees,
customer service employees, temporary employees, professional
employees, office clerical employees, guards and supervisors as
defined under the Act.
See Tr. p. 23: 13-23.
During the Hearing, Frutarom took the position that the petitioned-for unit was not
an appropriate unit, and introduced testimony confirming that it presently relied upon one
temporary driver to fulfill delivery services. Thereafter, on the record, the Parties agreed to
exclude the driver classification from the potential collective bargaining unit. See Tr. p. 61:16-18.
On November 28, 2011 the Regional Director correctly found that hourly R&D employees and
quality control inspectors should be excluded from the unit. See RD 13. However, the Decision
failed to honor the stipulation of the Parties regarding the driver classification. RD 2, at fn. 1.
3

III.

BASIS FOR REVIEW
A. The Petition Should Be Dismissed For a Lack of Jurisdiction
At the Hearing and in its Post-Hearing brief, Frutarom asserted that the Board

could not process the Petition, as it failed to comply with the Act, the Board’s own Rules &
Regulations, and the policies applied to petitions filed by employers in Board decisional law. The
Regional Director rejected the argument in a footnote, asserting that he “kn[e]w of no Board law
that supports the Employer’s claim[.]” RD 2, at fn. 1.
One wonders whether the Regional Director considers the National Labor
Relations Act to be “Board law.” Section 9(c)(1)(A)(i) of the Act allows the Board to proceed
only when a “petition shall have been filed” by a labor organization “alleging that … their
employer declines to recognize their representative as the representative defined in subsection (a)
of this section[.]” 29 U.S.C. § 159(c)(1)(A)(i).
Under a clear reading of this statute, a labor organization must make a demand to
be recognized as the majority representative of the employer’s employees, and the employer must
decline to recognize the labor organization before any petition can be filed. The Board may only
process petitions that truthfully make such an assertion. See Box 7A on Petition. See also NLRB
Rules & Regulations, Sec. 102.61(7) (stating that a petition for certification filed by a labor
organization “shall contain” a “statement that the employer declines to recognize the petitioner as
the representative within the meaning of Section 9(a) of the Act[.]”). Plainly, before a petition
may be processed, the Act, the Board’s own rules, and the Petition itself all require both a prepetition demand for recognition from a labor organization, as well as the rejection of such a
demand by the employer. Id.
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Indeed, such a procedure is the only proper statutory foundation for the
investigation of a question concerning representation. Albuquerque Insulation Contractor, Inc.,
256 NLRB 61, 63 (1981)(“Since the Union never requested … recognition as the representative of
the majority of the Employer’s unit employees, we find that no question concerning
representation under Section 9 currently exists.”)(emphasis added).
It is undisputed that no such demand was made in the instant case. See Tr. p. 16:49 (accepting stipulation that no demand for recognition was made prior to the filing of the
petition). As the Union made no demand for recognition as the majority representative, the
statutory criteria have not been met, and no legitimate question concerning representation has
been raised by the Petition.
Giving effect to the plain language of the Act promotes voluntary agreements, and
would avoid the invocation of the government election machinery until such time as there was
truly a question concerning representation. As stated recently by the Board, the language of the
statute “strongly suggests that Congress believed Board-supervised elections were necessary only
when an employer had declined to recognize its employees’ chosen representative.” Lamons
Gasket Co., 357 NLRB No. 72 at *11-12 (August 26, 2011)(emphasis added). The Board
recognized thirty years ago that “once the union seeks recognition as majority representative, the
election process – with its potential risks and rewards – may be invoked by either side.”
Albuquerque Insulation Contractor, Inc., 256 NLRB 61, 63 (1981)(emphasis added).
As happened here, if the proper statutory procedure is not followed, employers will
be prejudiced. Initially, it is noted that in processing petitions, the Board relies on a minimal
showing of interest inconsistent with the majority principle articulated by the Act. See NLRB
Statements of Procedure, Sec. 101.18 (“in the absence of special factors the conduct of an election
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serves no purpose under the statute unless the petitioner has been designated by at least 30 percent
of the employees.”).
The thirty percent requirement long relied on by the Board and applied to RC
petitions is not found in the Act; indeed, the Act’s sole reference to such a low threshold applies
only to deauthorization petitions filed directly by employees. 29 U.S.C. §159(e)(1).2 Presumably,
then, had Congress intended for a thirty percent rule to apply to petitions other than
deauthorization petitions, it knew how to say so. In any event, thirty percent does not a majority
make, and any petition not supported by a demand to be recognized as the majority representative
of the employees fails to comply with the unambiguous language of the Act. See 29 U.S.C. §
159(c)(1)(A)(i) (requiring that the labor organization make a claim to be recognized as the
majority bargaining agent). This construction is further buttressed by the fact that Section 8(a)(2)
of the Act has been held for many years to disallow an employer from recognizing a minority
union.
The Employer has also been deprived of the opportunity to poll its employees,
which Board case law holds is not available once a petition has been filed, but is available where a
union has made a demand to be recognized as the majority bargaining agent. In addition, an
employer may file its own RM petition once a claim for recognition has been made; but is
prohibited from taking this step in the absence of such a demand. See 29 U.S.C. § 159(c)(1)(B).
The Act should be read such that its plain words will be given effect, rather than ignored. UFCW
Local No. 1996, 336 NLRB 421, 426 (2001)(“If a statute’s meaning is plain, the Board … must
give effect to the unambiguously expressed intent of Congress.”).
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Prior to certification, no presumption of majority support may be applied. Fall River Dyeing & Finishing Corp. v.
NLRB, 482 U.S. 27, 37 (1987)(“Upon certification by the NLRB as the exclusive bargaining agent for a unit of
employees, a union enjoys an irrebuttable presumption of majority support for one year.”)(emphasis added).
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For years, the Board has dismissed employer-filed petitions that do not comply
with the same statutory mandate. See e.g. The New Otani Hotel & Garden, 331 NLRB 1078
(2000)(dismissing employer filed petition where there was no present demand for recognition
from a labor organization). The fact that the Board studiously ignores the clear language of the
Act to process non-compliant petitions filed by labor organizations while strictly applying it to
dismiss employer-filed petitions not only contradicts the clear intent of Congress, but it also runs
afoul of the statutory requirement that the Board apply “the same regulations and rules of decision
… irrespective of the identity of the persons filing the petition” in determining whether or not a
question of representation exists. See 29 U.S.C. § 159(c)(2).
Accordingly, despite the mature precedent which exists on this question, see, e.g.,
Advance Pattern Co., 80 NLRB 29 (1948), Frutarom asserts that such precedent is contrary to the
clear language and meaning of the statute.3 The Act contains plain, unambiguous language that
means exactly what it says. Accordingly, the Petition should have been, and should be dismissed.
Chevron, USA, Inc. v. NRDC, Inc., 467 U.S. 837, 843 at fn. 9 (1984)(“The judiciary is the final
authority on issues of statutory construction and must reject administrative constructions which
are contrary to clear congressional intent.”).

3

Even the Advance Pattern majority (the case was decided 3-2 on the Board’s own motion for reconsideration,
reversing an earlier 5-0 decision by the same Board) acknowledged that “a strictly literal interpretation” of the
language of Section 9(c)(1) would require the dismissal of noncompliant petitions. Advance Pattern Co., 80 NLRB
29, 31-33 (1948). Thus, from the very genesis of its flawed and unfair policy of averting its eyes from noncompliant
petitions (but only those filed by labor organizations), the Board acknowledged that such a construction was contrary
to the language used by Congress.
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B. The Decision’s Omission of the Driver Classification From the Excluded
Positions of the Unit Description Ignores Well Settled Precedent
Assuming arguendo the Petition is not dismissed; Frutarom respectfully submits
that the Regional Director erred in ignoring the Parties stipulation regarding the exclusion of the
driver classification from the petitioned-for unit. See RD 2, at fn. 1.
The Board has long stressed the importance of resolving representation cases
quickly, and the benefits of agreement between the parties. Stipulations are the lynchpin to
achieving this goal.

See National Labor Relations Board, Office of Public Affairs Board

Chairman

Details

Releases

of

Election

Proposal

for

Wednesday

vote

(found

at

http://www.nlrb.gov/news/board-chairman-releases-details-election-proposal-wednesday-vote)
(November 29, 2011) (“The vast majority of NLRB-supervised elections, about 90%, are held by
agreement of the parties – employees, union and employer – in an average of 38 days from the
filing of a petition”)(last visited December 12, 2011). As such, where a stipulation is clear and
unambiguous and does not contravene statutory provisions or Board policy, well established
Board precedent requires that the stipulation be honored. See Hollywood Presbyterian Medical
Center, 275 NLRB 307, 308 (1985) (“It is settled Board policy to accept stipulations from the
parties as to composition of the unit, unless such stipulations are contrary either to the statutory
provisions of the Act, or established Board policy.”).
There is no question but that the Parties explicitly agreed to exclude the driver
classification from the petitioned-for unit.
Respondent:

I think we have a stipulation that there are no drivers in the
classification right now. And so, the second stipulation would be
that drivers are excluded from the unit.

Petitioner:

Correct. Correct.

See Tr. p. 61:16-18.
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As neither the Act nor Board policy mandates that drivers be included in the
collective bargaining unit, the Regional Director was not at liberty to ignore the Parties’
stipulation regarding the exclusion of that classification. See e.g. Business Records Corp., 300
NLRB 708 (1990) (a clear stipulation to exclude certain employees from a unit must be honored).
The Decision’s finding to the contrary is incompatible with the prompt resolution of
representation matters which stipulations are designed to foster. See The Tribune Co., 198 NLRB
398, 398 (1971) (“Parties that come before the Board have a special interest in securing the
speedy resolution of questions concerning representation.”); and Kalustyans, 332 NLRB 843, 843
(2000) (“When the objective intent is clear, the Board will hold the parties to their agreement.”).
In addition to facilitating the expedient resolution of representation matters,
stipulations provide clarity to employers and unions regarding the composition of bargaining
units. This transparency helps foster industrial stability – another core principle of the Board.
Consequently, a party is prohibited from raising unit questions that were previously agreed upon
as the basis for an election. See I.O.O.F. Home of Ohio, Inc., 322 NLRB 921, 922 fn 7 (1997)
(the bar of “re-litigation” concerning unit composition issues is designed to discourage parties
from entering into a stipulation during a representation proceeding and then seeking to undue that
agreement); and In re Dean & Deluca New York, Inc., 338 NLRB 1046, 1050 (2003) (unless a
stipulation violates some public policy it would be illogical to permit parties to enter into an
agreement while simultaneously allowing either side to withdraw from the stipulation when
circumstances change).
As described herein, the Decision conflicts with long established precedent
requiring the Board to adhere to lawful stipulation agreements. As the stipulation entered into by
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the Parties is neither contrary to the Act, nor inconsistent with Board policy, the Regional Director
must accept it.
IV.

CONCLUSION
Based on the foregoing, Frutarom respectfully submits that the Petition be

dismissed in its entirety. In addition, the Regional Director improperly disregarded the Parties’
stipulation to exclude the driver classification from the petitioned-for bargaining unit.
Accordingly, Frutarom respectfully requests that the National Labor Relations Board grant review
of the Regional Director’s Decision and Direction of Election.

Respectfully submitted,
EPSTEIN BECKER & GREEN, P.C.

/s/ Mark M. Trapp_______________
Mark M. Trapp
Paul Burmeister
EPSTEIN, BECKER & GREEN
150 N. Michigan Avenue, 35th Floor
Chicago, IL 60601
(312) 499-1400
Attorneys for the Employer
Frutarom USA
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 12th day of December, 2011, I caused a true and
correct copy of the foregoing Employer’s Request for Review of the Decision of the Regional
Director to be served electronically, or via U.S. first-class mail, postage prepaid, upon the
following:
Executive Secretary
National Labor Relations Board
1099 14th Street, N.W.
Washington, D.C. 20570-0001
George A. Pappy, Esq.
Reich, Adell & Cvitan
3550 Wilshire Blvd.
Suite 2000
Los Angeles, California 90010

/s/ Mark M. Trapp___________________
Mark M. Trapp

