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INTRODUCTION
Coalition for a Democratic Workplace (“CDW”) and HR Policy Association (“HR
Policy”) (together, “Amici”) respectfully submit this supplemental brief amici curiae as
authorized by the National Labor Relation Board (“NLRB” or “the Board”) in its March 15,
2011 Order to address representation case (“R case”) data posted on the Board’s website. See
Order Modifying Briefing Schedule and Granting Extension of Time to File Supplemental
Briefs, attached hereto as Ex. A. Specifically, Amici believe that it is incumbent upon the
Board—and not Amici—to analyze all relevant data in the Board’s possession and explain the
Board’s belief that the current unit determination standard results in “unnecessary litigation and
delay.” Specialty Healthcare & Rehab. Ctr., 356 N.L.R.B. No. 56, at *4 (Dec. 22, 2010) (Notice
and Invitation to File Briefs (hereinafter “Notice”)). Amici further believe that the information
provided to interested stakeholders is unusable both in format and content, denying stakeholders
the opportunity to submit meaningful comment on the issues raised in the Board’s Notice.
However, as Amici stated in their prior brief in this matter, other Board data confirms Amici’s
position that the Board’s concerns of widespread litigation and delay in election cases are
unfounded.
STATEMENT OF INTEREST
Amici incorporate by reference the statement of interest as contained in their March 8,
2011 brief filed in this matter.

ARGUMENT
I.

The Board, And Not Amici, Should Analyze Its Own Representation Case Data In
The First Instance.
The Board’s Notice in this matter indicates that the Board’s review of unit determination

standards in the long-term health care industry and “more generally” is based, in part, on a
perception that parties engage in litigation over the scope of a unit to “unnecessar[ily]” delay an
election. Notice at *4. The Board wrote:
[I]n the long-term [health] care industry and more generally, the Board’s
standards for determining if a proposed unit is an appropriate unit have long
been criticized as a source of unnecessary litigation. In 1994, the bipartisan
Commission on the Future of Worker-Management Relations reported that
parties engage in litigation over the scope of the unit for tactical purposes
such as to delay an election. Yet the Board has often recognized the “Act’s
policy of expeditiously resolving questions concerning representation.”
Northwestern University, 261 N.L.R.B. 1001, 1002 (1982). If, after receiving
full and appropriate input from all interested parties, the Board determines
that the standard applicable in long-term care facilities can be clarified to
prevent unnecessary litigation and delay, we believe it will have a duty to at
least consider whether any such revision should apply more generally.
Id. (footnoted omitted). However, beyond this assertion, the Board failed to provide any
evidentiary data or further statement explaining its concern that any delay was caused by
litigation involving the current unit appropriateness standard as articulated in Park Manor Care
Center, 305 N.L.R.B. 872 (1991), in the long-term care industry, or the more generally
applicable community of interest test.
In an attempt to research and comment on the Board’s assertion that litigation and
delayed elections might warrant changing the standard for unit determination, amicus CDW filed
a Freedom of Information Act (“FOIA”) request seeking, among other information, any
“statistical analyses, surveys, reports, or other data” that the Board relied upon in issuing its
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Notice. According to the Board, however, there were no such documents. See Mar. 4, 2011 Ltr.
from NLRB Exec. Sec’y Lester A. Heltzer to R. Scott Medsker, attached hereto as Ex. B.
Amici remain concerned by the Board’s approach to the important issues raised in this
case. As stated in their March 8, 2011 brief, Amici believe that before deciding an issue as
important as the proper standard for unit determinations in the long-term health care industry—
let alone industry in general—the Board should engage in a careful, thorough review as it did
when it promulgated its final rule on appropriate units in the acute care industry. Thus, the
Board’s admission that it did not review any statistical analyses, surveys, reports, or other data
before issuing its Notice is troubling. Further, Amici respectfully submit that even if the Board
did not rely on statistical analyses, surveys, reports, or other data, it is incumbent upon the Board
to review the relevant data in its own possession, rather than simply asserting, without supporting
data, that there is a problem of delayed elections caused by the unit determination standard and
asking interested stakeholders to comment in the first instance without the benefit of any Board
guidance.
Indeed, the importance of providing such information has been stressed by President
Obama in his Executive Order 13563, “Improving Regulation and Regulatory Overview.”
Section 2 of the Executive Order encourages “the open exchange of information and perspectives
among State, local, and tribal officials, experts in relevant disciplines, affected stakeholders in
the private sector, and the public as a whole.” See Executive Order 13563, 76 Fed. Reg. 3821
(Jan. 18, 2011) attached hereto as Ex. C. Further, the President’s Office of Management &
Budget advised all independent regulatory agencies of the importance of Section 2’s requirement
of “afford[ing] the public a meaningful opportunity to comment through the Internet on any
proposed regulation, with a comment period that should generally be at least 60 days,” and has
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encouraged independent regulatory agencies such as the Board to comply with the Executive
Order. See Memorandum For The Heads Of Executive Departments And Agencies, And Of
Independent Regulatory Agencies, M-11-10 (Feb. 2, 2011), attached hereto as Ex. D.
Consistent with Executive Order 13563’s objectives of creating open dialogue and
providing the public an opportunity for meaningful comment, Amici respectfully submit that it is
incumbent on the Board to produce relevant data and articulate why the data suggests that
litigation and delay are caused by the Board’s current standard on unit appropriateness. As
Member Hayes noted in his dissent to the Board’s Notice, “copious information is already
available in-house in records maintained by [the Board’s] Office of Representation Appeals.”
Notice at *8. While, as it did here, the Board can produce raw data in response to FOIA requests
from interested stakeholders or requests from Congress, public comment will be more
meaningful and complete if the Board analyzes its own data in the first instance, articulates its
interpretation of the data, and then invites public comment. By doing so, the Board will allow all
interested stakeholders an opportunity to review the data, undertake their own analysis, and offer
their own interpretations of the data or respond to the Board’s interpretation of the data.
The Board’s apparent failure to review any “statistical analyses, surveys, reports, or other
data” before suggesting that the current unit determination standards cause delay in elections
calls into question whether a review of Park Manor or the community of interest standard is
actually warranted. But, more importantly, the Board’s failure to produce data in a usable
format, as discussed infra, and the Board’s failure to articulate its interpretation of its own R case
data, and then invite public comment, seriously limits the ability of the public and interested
stakeholders such as Amici to offer meaningful comment on the issues raised by the Board. As a
result, Amici’s concerns about the appropriateness of the Notice and Invitation process as
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articulated in its initial brief are heightened. Amici believe that the Board’s failure to analyze its
own data and invite public comment further hinders an already insufficient process for allowing
public comment on this important issue.
II.

The Information Produced By The Board Is Neither In A Usable Format Nor Does
It Address The Issues Raised In The Notice.
In its March 15 Order, the Board asked Amici and the parties to analyze R case data

published on the Board’s website and comment on the data and the Board’s perception of
election delay caused by the Board’s current unit determination standards. However, the
information published by the Board is unusable and does not contain enough information to
respond to the Board’s concerns regarding election delay.
First, the data as published is unusable because interested parties are incapable of
determining what the data means. The Board offers no explanation of the various data fields
contained in the published files beyond a generic description of the data as containing “[a]ll RC
petitions” for all industries, the health care industry, and nursing and residential care facilities.
While the data in some columns is readily identifiable (“Unit_Loc_State,” “Election_Results,”
etc.), other columns such as “Tally_Type,” (including “initial” and “revised initial”), “Unit_ID”
(coded as either or “A” or “B”), etc. remain undefined and unexplained. Without knowing what
the data purports to show, interested stakeholders such as Amici and the public at large are
unable to analyze and comment on the data.
Second, the data is inaccessible and, even if accessed, is organized in a manner that
prevents interested parties from analyzing the data. Initially, the data’s published format makes
it difficult, if not impossible, to access it in a meaningful way. The data on the Board’s website
is published in an “.xml” format, showing the data in a web-based format that cannot be sorted,
organized, reformatted, or significantly analyzed. Amici estimate that the general industry files
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alone contain approximately 28,057 rows of data. Producing this data in a format that prevents
the public from sorting or organizing the data makes analysis virtually impossible, particularly in
light of the Board’s limited extension of fourteen days to analyze the data.
Third, beyond the data’s format, the content of the data appears to be duplicative and
internally inconsistent to the point that it is impossible to extract reliable information. For
instance, the CATS-FRF-R-HEALTHCARE-2009 file contains sixteen entries for Case Number
11-RC-06495, involving a petition filed on August 26, 2002 and an election held on July 17,
2008—2,152 days apart.1 While the file shows a “Date_Closed” date of November 17, 2008,
eight of the entries show that the case was dismissed by a Regional Director while the other eight
entries show that the election results were certified by a Board decision. Further, four of the
sixteen entries indicate that the Board issued a pre-election decision on October 31, 2006. As a
result, the multiple data entries skewed all of the information Amici sought from the published
data, including median times to election, number of cases closed at a particular stage of the R
case process (i.e., after notice of hearing but before hearing closed), and the relationship between
the median number of days to election and the stage of the R case proceeding at which the case
closed.
Unfortunately, the repetitive or seemingly inconsistent data is not unique to the 2009 file.
For instance, the CATS-FRF-R-HEALTHCARE-2004 file shows eight entries for Case Number
03-RC-11359, four of which show an election on August 14, 2003 and four which show a rerun
election on January 30, 2004. However, two of the rerun rows indicate that SEIU Local 1199
Upstate won the election while the other two rows indicate that the SEIU Local 1199 lost the
election.
1

With the assistance of professional technical support, Amici were able to convert the Board’s .xml format
into a sortable Excel format and calculate the number of days between petition filing and election. However, after
sorting the data and identifying anomalies in the spreadsheet’s calculations, Amici discovered the duplicative data
and confirmed that the issue occurs in multiple files regardless of whether it is viewed in .xml or Excel format.
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Fourth, the sheer volume of the data makes it unusable, particularly when viewed against
the fourteen day extension the Board granted for parties to obtain the data, analyze it, and draft
briefs for submission. For instance, it appears that the Board’s data on all R case petitions for the
health care industry from 2000-2011 contains 4,763 rows of data. The files containing R case
petitions across all industries contain approximately 28,057 rows of data on elections. Amici
submit that it is unreasonable for the Board to expect the public to analyze, review, and comment
on this data in a fourteen-day window, particularly considering the unusable format and content
of the data produced.
Finally, even if parties could analyze the published data, it appears that the information
contained in the files may not address the election delay issue raised by the Board. While the
information contains a “Date_Filed” column and a “Date_Election” column, there is no data
indicating the number of days it took to reach an election. To the extent that a party can
calculate the difference in the number of days between the filing date and election date, it is
unreasonable to expect parties to do so for the thousands of cases contained in the data. And, as
discussed above, the “.xml” format the Board chose for producing such data does not allow the
addition of columns or creation of formulas to ascertain the difference between the two dates.
Performing those calculations in other formats, such as Excel, produces unreliable results
because of the multiple entries for single cases.
Even if the data revealed delays in elections, nothing in the Board’s data indicates
whether the delay was caused by a dispute over the appropriateness of the petitioned-for unit.
While the data includes a column describing the unit deemed appropriate, and other columns
indicate whether a hearing occurred or the Regional Director or Board issued a decision, there is
no indication of whether the parties litigated any issue, let alone whether litigation could have
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been avoided by applying the Notice’s “single job” presumption of unit appropriateness. For
instance, while the 2009 data file suggests that the petition in Case Number 11-RC-06495 was
initially dismissed and results were later certified, the data does not reveal what caused the delay
in the election being held. Further, while the 2004 data indicates that Case Number 03-RC11359 took 50 days to reach an initial election and 219 days for a rerun election to occur, that
data does not suggest that unit appropriateness was the cause of the delay. To the contrary, it
appears that an appropriate unit was identified and an election proceeded within 50 days while
some other reason, such as a violation of laboratory conditions, was the cause of the more
significant delay. Thus, without being able to identify the reason for any delay, it is impossible
for Amici to offer “full and appropriate input” on whether “the standard applicable in long-term
care facilities can be clarified to prevent unnecessary litigation and delay,” or whether “such
revision should apply more generally.” Notice at *4.
III.

Other Available Data Reveals That The Board’s Concerns Regarding Election
Delay Are Unfounded.
While the Board failed to offer its own interpretation of its R case data and further failed

to produce the information in a usable format, other available data suggests that the Board’s
concerns with widespread delay in elections are unfounded.2 As Amici stated in their initial brief
in this matter, the available, usable data reveals that elections were only delayed in a slim
minority of cases—less than 8% in FY 2008 and 2009—by parties litigating issues to the point of
a Regional Director or the Board directing an election to take place. See Brief of Amici Curiae
Coalition For A Democratic Workplace And HR Policy Association In Support Of Respondent
Employer at 7, attached hereto as Ex. E. As Amici also stated, the vast majority of cases in both
the health care industry and general industry occurred as a result of consent or stipulated
2

Unless otherwise noted, all reports and data cited in this section are publicly available at
http://www.nlrb.gov. Tables 9 and 10 of the Board’s Annual Reports contain relevant data on R cases.
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elections. Id. Annual Reports show that only a handful of these consent or stipulated elections
reached the hearing stage.
Finally, the data also reveals that litigation in R cases is not an increasingly frequent
occurrence. To the contrary, the data suggests that elections today are more likely to be the
result of consent or stipulation, rather than a directed election, than 30 or 40 years ago. The 1970
and 1980 Annual Reports indicate that approximately 14% of elections in those years were
Regional Director- or Board-directed elections compared to the approximately 8% average
contained in the 2008 and 2009 Reports.
Thus, what data is available seems to suggest that litigation delaying elections is not as
prevalent an issue as suggested by the Board’s Notice. Nor has the Board produced any data
supporting its suggestion that litigation leads to delay in elections, let alone that the litigation
causing the delay involves the Board’s current unit determination standards. Given that the
relevant data is in the Board’s possession, and the Board has not produced any data, Amici are
led to the following conclusions: (1) there is no data supporting the Board’s position on this
issue, and (2) there is no compelling reason to modify the unit determination standards as
articulated in Park Manor Care Center or the well-established traditional community of interest
test.
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CONCLUSION
For the foregoing reasons, Amici respectfully submit that the Board has not provided any
statistical analyses, survey, report, or other data supporting its concern that litigation over unit
appropriateness leads to an unnecessary delay in elections. Accordingly, for this reason and for
the reasons stated in their initial brief, Amici urge the Board to refrain from modifying the unit
determination standards applicable to the long-term health care industry or any other industry.

Respectfully submitted,
/s/ G. Roger King____________
G. Roger King
Andrew M. Kramer
R. Scott Medsker

Dated: March 29, 2011

Counsel for Amici Curiae
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