UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
_____________________________________
KALEIDA HEALTH, INC.

EXCEPTIONS TO DECISION OF
ADMINISTRATIVE LAW JUDGE

and
COMMUNICATIONS WORKERS
OF AMERICA, LOCAL 1168
______________________________________

Case 3-CA-27507
(ORAL ARGUMENT REQUESTED)

Respondent Kaleida Health, by and through its attorneys, Harter Secrest & Emery LLP,
as and for its Exceptions to the Decision and Recommended Order of Administrative Law Judge
Mark Carissimi, states:
PRELIMINARY STATEMENT
1.

In January 2010, the Communications Workers of America Local 1168 (the

“Union”) filed an unfair labor practice charge against Respondent Kaleida Health (“Kaleida”),
alleging that Kaleida violated Sections 8(a)(1) and 8(a)(5) of the National Labor Relations Act
(the “Act”) by failing and refusing to provide certain incident reports in response to an
information request by the Union. The Union requested the reports in conjunction with a
grievance concerning the termination of one of its members.
2.

In March 2010, a Complaint issued and a hearing before Administrative Law

Judge Mark Carissimi was held on August 10, 2010.
3.

On October 18, 2010, ALJ Carissimi issued his Decision and Recommended

Order (the “ALJ Decision”), a copy of which is attached hereto as Exhibit A.
4.

Also on October 18, 2010, the Office of the Executive Secretary of the Board

issued an Order Transferring Proceedings to the National Labor Relations Board, a copy of
which is attached hereto as Exhibit B.

5.

Respondent Kaleida Health hereby submits its Exceptions to the Decision and

Recommended Order of Administrative Law Judge Mark Carissimi. Kaleida also submits an
accompanying Brief in Support of Exceptions.
REQUEST FOR ORAL ARGUMENT
6.

Pursuant to NLRB Rule 102.46(i), Respondent Kaleida Health hereby requests

oral argument in this matter.
BACKGROUND INFORMATION 1
7.

The Union represents a unit of approximately 200 Registered Nurses at DeGraff

Hospital. GC Exh. 2; Tr. 97, 100. DeGraff Hospital includes an acute care department and a
long-term care department, which is referred to as the Skilled Nursing Facility (“SNF”). Tr. 46,
94, 108 Kim Andrews, the Union member who is the subject of the underlying grievance in this
matter, worked in the SNF. Tr. 18, 46, 94. The parties stipulated that only ten (10) of the RN’s
in the unit represented by the Union work in the SNF. Tr. 102.
8.

The SNF requires that “any happening that is not consistent with the routine

operation of the Skilled Nursing Facility or the routine care of a patient must be reported to
Administration, Risk Management, and the department concerned.” See Resp. Exh. 5 (Long
Term Care Incident Reporting Policy) (emphasis in original); Tr. 32-33. According to this
policy, an incident report must be completed “immediately or as soon as possible after the
incident.” Resp. Exh. 5.

1

All references are to the Record in this matter, including the transcript of the hearing before
the ALJ and the exhibits submitted by the General Counsel and the Respondent during that
hearing.
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9.

If the incident involves a fall, Kaleida employees must comply with Kaleida’s

Zero Lift Policy, which prohibits Kaleida employees from manually lifting patients and instead
requires the use of manual lifting devices. Tr. 32.
10.

At DeGraff’s SNF, the paperwork associated with incident reporting includes a

Confidential Quality Assurance Document, a Quality Assurance Report, and a Long-Term Care
Follow-Up Incident Report. Resp. Exh. 7; Tr. 46-47, 87, 119. This documentation is maintained
for quality assurance, not disciplinary, purposes. Tr. 125. If an incident is reported, a separate
investigation of the circumstances may occur, during which investigation notes and disciplinary
forms, if necessary, would be generated and maintained in an employee’s personnel file, and
provided to the Union upon request. Tr. 125-126.
11.

Other departments at DeGraff and within the Kaleida Health system use an

electronic reporting system that generates incident reports called “STARS” reports. Resp. Exh.
6; Tr. 36, 46-47, 87.
12.

On October 20, 2009, Union member Kim Andrews was notified that a resident in

the SNF had been found on the floor. Ms. Andrews transferred the resident off the floor by using
a gait belt, instead of a mechanical Hoyer lift, as required by Kaleida policy. Additionally,
although the resident was extremely confused, Ms. Andrews did not complete the required
incident reports because the resident told her he was not injured. In addition to not completing
the required incident reports, Ms. Andrews failed to notify management, a physician and the
resident’s family. Kaleida management ultimately had to call Ms. Andrews back to the Hospital
to complete the required paperwork. Resp. Exh. 1; Tr. 33.
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13.

With Chief Steward Karen Howard present, Ms. Andrews admitted to Kaleida

that SNF policy was to complete the required incident paperwork, inform the doctor or nurse
practitioner, and inform the family; and she also admitted that she did not do any of those things.
Tr. 33. Kaleida then suspended Ms. Andrews pending review for termination. Resp. Exh. 1.
14.

The Union grieved the suspension pending termination (GC Exh. 3) and, on

October 23, 2009, requested anecdotal notes pertaining to the incident, any and all witness
statements, and previous disciplines for Ms. Andrews. GC Exh. 4. Kaleida responded to this
request on November 4, 2009 by providing responsive documents. Tr. 21; GC Exh. 6.
15.

On November 3, 2009, Kaleida terminated Ms. Andrews for failing to report and

document an accident/incident, failure to use sound nursing judgment, and failure to follow the
Zero Lift Policy. Resp. Exh. 1; Tr. 18-19, 32-33. The Union grieved this termination (GC Exh.
5) and, on November 5, 2009, requested the following information:
1.
2.
3.
4.
5.
6.
7.

Employee’s calendar for the past six (6) months;
All anecdotal notes pertaining to the incident;
Any and all witness statements;
Personnel file;
Previous discipline;
Records of all accident reports, Stars forms, nurse notes for all falls
regarding patients from last six months; and
Copies of all discipline resulting from failure to follow hospital policy and
procedure.

GC Exh. 6. The information request was sent to Kathy Murphy, the “Manager SNF” at DeGraff
Hospital.
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16.

The Union and Kaleida negotiated the scope of some of these requests (Tr. 24;

GC Exh. 7), and responsive information was provided to the Union (or the lack of responsive
information communicated to the Union). Tr. 34-35. The responsive information included all
anecdotal and investigatory notes concerning the termination of Kim Andrews. Tr. 35. The only
items requested that were not provided are the accident reports and STARS reports for other
incidents requested in Item 6 of GC Exh. 6. Tr. 51-52.
17.

During a Labor Management Meeting in early December 2009, the Union and

Kaleida further discussed Item 6, and the Union limited its request to the previous three (3)
months. Tr. 25, 42, 51-52. Present at this meeting were Karen Howard (Union Chief Steward),
Cori Gambini (Union Executive Vice President), Maria Cindrich (Kaleida Senior Human
Resources Generalist), Kathy Murphy (Kaleida Director of Nursing for the SNF), and Christine
Khushalani (Administrator of the SNF). Tr. 18, 25, 49-51, 106-108. Further communications
occurred between Karen Howard and Maria Cindrich regarding the requested accident reports in
December, during which Ms. Cindrich informed Ms. Howard that she needed to consult Michael
Connors (Kaleida’s Associate General Counsel for Labor and Employment Law) about the
requested reports. GC Exhs. 8, 9; Tr. 121. Kaleida then asserted the confidential quality
assurance nature of the incident reports as the reason they could not be disclosed to the Union.
Resp. Exh. 2; Tr. 39, 43.
18.

Instead of simply refusing to provide the requested information on confidentiality

grounds, however, Mr. Connors offered the following accommodation to Ms. Gambini:
Cori: I am trying to get into the middle of this. I believe the information
requested is the same that would be found on the STARS reports etc. To that end,
it is quality assurance material an [sic] normally not disclosable. However, I
would be more than willing to treat it the same as the information on the STARS
report and to review it or have someone review it to determine whether there is an
[sic] exculpatory information contained therein. Mike.
5

Resp. Exh. 2; see also GC Exh. 10 (“Cori: I would ask that we handle this the same as we
handle any STARS reports. I don’t want to get into a long legal fight when we can certainly
utilize a method that would serve both of our needs.”).
19.

Mr. Connors also spoke with Ms. Gambini about the confidential incident reports

and offered to look for particular information at the Union’s request and provide that information
to the Union. Tr. 127-128. Both Union witnesses admitted that this accommodation was
offered. Tr. 39, 43, 57, 67, 72, 79, 88.
20.

Instead of accepting this accommodation or seeking to discuss other alternatives,

the Union filed an Unfair Labor Practice Charge. Tr. 129.
ADMINISTRATIVE L AW J UDGE DECISION AND R ECOMMENDED O RDER
21.

After a hearing on August 10, 2010, the parties submitted post-hearing briefs.

22.

On October 18, 2010, the ALJ issued his Decision and Recommended Order (the

“ALJ Decision”). See Exh. A.
23.

In the ALJ Decision, ALJ Carissimi determined that the accident/incident reports

sought by the Union were relevant to its representation of Ms. Andrews with respect to her
grievance. ALJ Decision, pp. 9-10.
24.

ALJ Carissimi also determined that Kaleida had a legitimate confidentiality

interest in the quality assurance documentation at issue, based on the fact that New York State
law protected such information from disclosure. ALJ Decision, pp. 10-12.
25.

ALJ Carissimi then determined that the accommodation offered by Kaleida to

balance the Union’s interest in receiving information with Kaleida’s confidentiality interest was
insufficient. ALJ Decision, pp. 12-14.
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26.

Finally, ALJ Carissimi determined that the scope of the request included

accident/incident reports for all departments at DeGraff Hospital, not just the SNF, but that the
Union had agreed to limit the original request to three months of such reports. ALJ Decision, pp.
14-15.
27.

Based on the foregoing, ALJ Carissimi ultimately determined that Kaleida

violated the Act by failing to furnish the accident/incident reports requested by the Union. The
ALJ ordered that Kaleida provide the information for the DeGraff facility (with patient
information redacted). ALJ Decision, pp. 15-18.
EXCEPTIONS TO THE ALJ DECISION
28.

As more fully discussed below, Kaleida Health hereby submits the following

exceptions to the ALJ Decision:
Exception #1: The ALJ erroneously found the legislative history of the New York
Public Health Law provisions relied upon by Kaleida to have no probative value.
Exception #2: The ALJ erroneously found the Union’s interest in obtaining the
accident/incident reports at issue to outweigh Kaleida’s confidentiality interest.
Exception #3: The ALJ erroneously found that Kaleida’s proposed
accommodation was insufficient to balance the interests of the Union and Kaleida.
Exception #4: The ALJ erroneously found that the scope of the information
request at issue was for information from the entire DeGraff facility, rather than
from the Skilled Nursing Facility (SNF) only.
Exception #5: The ALJ erroneously found that Kaleida violated the Act by
failing to furnish the accident/incident reports at issue.
Exception #6: The ALJ erroneously found that the information at issue should be
provided to the Union, rather than ordering further bargaining on possible
accommodations.
Exception #7: The ALJ’s recommended order erroneously requires Kaleida to
cease and desist from a violation of the Act and further requires Kaleida to
provide the accident/incident reports requested by the Union.
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29.

The accompanying brief in support of exceptions provides the argument and legal

citations that support these exceptions.
Exception #1 (Reliance on Legislative History)
30.

In its Post-Hearing Brief, Kaleida Health supported its argument regarding the

confidentiality of the requested information by New York Education Law Section 6527 and New
York Public Health Law Sections 2805(j), (k), (l), and (m). See Kaleida Post-Hearing Brief, pp.
8-10 & App. A. Kaleida also attached the legislative history of those provisions. See Kaleida
Post-Hearing Brief, App. B.
31.

In footnote 6 of the ALJ Decision, ALJ Carissimi found that the legislative history

regarding New York Public Health Law had “no probative value” because the legislative history
did not specifically refer to Section 2805. ALJ Decision, p. 8 n.6.
32.

The legislative history provided by Kaleida is from the 1986 N.Y. Legislative

Annual. The portions of Public Health Law Section 2805 provided, including the confidentiality
provisions of Section 2805(m), specifically note that the law was amended in 1986 by chapter
266 of the Laws of 1986. See Kaleida Post-Hearing Brief, App. B. The legislative history
provided, including the Governor’s Program Memorandum and the Governor’s Approval
Memorandum, specifically refers to chapter 266 and to the fact that chapter 266 amended the
Public Health Law (in addition to many other provisions of New York State Law). See Kaleida
Post-Hearing Brief, App. B
33.

Accordingly, the ALJ improperly refused to consider the legislative history of the

legal provisions relied upon by Kaleida.
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Exceptions #2, #3, #5, #6, and #7 (Finding of a Violation of the Act and Resulting Order)
34.

The ALJ determined that the Union’s interest in obtaining the accident/incident

reports at issue outweighed Kaleida’s confidentiality interest. ALJ Decision, p. 12. The ALJ
also found that Kaleida’s proposed accommodation was insufficient to balance the interests of
the Union and Kaleida. ALJ Decision, pp. 12-14. The ALJ found that Kaleida violated the Act
by failing to furnish the accident/incident reports at issue. ALJ Decision, p. 15. The ALJ further
found that the information at issue should be provided to the Union, rather than ordering further
bargaining on possible accommodations. ALJ Decision, pp. 15-16. Finally, the ALJ’s
recommended order erroneously requires Kaleida to cease and desist from a violation of the Act
and further requires Kaleida to provide the accident/incident reports requested by the Union.
ALJ Decision, pp. 17-18 & Appendix.
35.

Kaleida Health disagrees with and has filed exceptions with respect to each of

these findings, conclusions and/or orders.
36.

As more fully discussed in the Background Information section above, the Union

requested the information at issue to try to determine if there was disparity in treatment with
respect to discipline for RN’s who did not use a mechanical lift for a patient fall, failed to notify
the physician of an incident and/or failed to notify the family of an incident with a patient. Tr.
30-31, 36-39, 43, 60, 67-68. Karen Howard, Chief Steward for the Union, conceded that
reviewing incident reports that had been completed would obviously not be relevant to
determining when other RN’s failed to complete such reports, which was another basis for Ms.
Andrews’ termination. Tr. 36-37.
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37.

The information requested is available from the incident reporting forms (Resp.

Exh. 7) because there are boxes to be checked and information input for those specific activities.
Tr. 30, 37, 67-68.
38.

Kaleida offered to compile this information from the forms and provide the Union

with the names of RN’s who did not check the appropriate boxes or complete the relevant
portions of the incident forms (suggesting that they did not perform those activities). Tr. 39, 43,
57, 67, 71-72, 79, 88, 127-128.
39.

The Union does not dispute that Kaleida offered an accommodation that would

protect the confidentiality of the incident reports while still giving the Union the information it
needed to represent its member. Karen Howard, Chief Steward for the Union, testified:
Q. But you wanted the forms so you could get a list of employees
who had not done the same things that Ms. Andrews had failed to do and
had not been disciplined for it?
A. Correct.
Q. That’s the information you needed from the forms?
A. Yes.
Q. And was it your understanding that Kaleida offered to review
the forms and provide that information to the Union, as an accommodation
to protect the confidentiality of its document?
A. Yes.
Tr. 39.
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40.

Cori Gambini, Executive Vice President of the Union, testified:
Q. So if you had the name of an employee who didn’t notify a
doctor and the medical record number from that incident you would then
go that employee’s discipline file or to the medical record to get whatever
other information you need, right?
A. Correct, but the trail would be from the – knowing what
medical record – what patient file. Not their name or anything like that,
but –
Q. Well the trail would be the employee’s name and the medical
record, right? For any instance where they didn’t fill in the box for
notifying the doctor or didn’t fill in the box for notifying the family or said
they didn’t use a lift – mechanical lift?
A. It would be the – we’d know that from looking at the incident
report. We would know then to go to that medical record, and then
request – like we would go through HR for the personnel record or any
discipline related to that nurse.
Q. Right, you’d have to do another information request to follow
up?
A. Right, it would be…
Q. Instead of having the Union look at all these records, which
were considered confidential quality assurance information, wasn’t the
offer to the Union that Kaleida would compile that information and give it
to you for your use?
A. Yes, he did offer that….
Q. And here Mike Connors offered to have himself or someone
else review the incident reports and give you the information in those
reports that you were requesting? In other words who didn’t report to the
doctor, who didn’t report to the family and who didn’t use a lift, right.
A. Correct.

Tr. 71-72, 79; see also Tr. 43, 57, 67, 127-128; GC Exh. 10; Resp. Exhs. 2, 4.
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41.

The information Kaleida offered to provide (the names of RN’s who did not use a

lift and/or did not make the appropriate notifications) needs no interpretation and further
investigation of the incidents at issue would be necessary in any event. Indeed, the Union
conceded that it would need to make follow-up information requests after determining if anyone
failed to report a patient fall, which would include requesting medical record entries and/or
personnel file information (to determine if discipline occurred). Tr. 36-39, 43, 69, 71-72, 83-84.
42.

Therefore, the accommodation offered by Kaleida adequately struck a balance

between Kaleida’s confidentiality interest and the Union’s interest in obtaining information
concerning other RN’s who failed to perform the same activities that Ms. Andrews failed to
perform.
43.

The Union witnesses testified that they did not accept the accommodation offered

because they did not trust the employer to provide information and because it was a large volume
of information. Tr. 43-44, 59-60, 67. However, the Union witnesses conceded that they rely on
Kaleida to provide information in response to many other information requests, including
requests for lists of employees or other discipline similar to what would have been involved with
the accommodation offered. Tr. 38, 44, 82-83.
44.

More importantly, a similar process was already in place and agreed to by the

Union with respect to Root Cause Analysis meetings and documentation. Tr. 72-75, 78-79;
Resp. Exh. 3 (MOU signed by Cori Gambini and Michael Connors). Indeed, Ms. Gambini was
not able to point to any material difference between the Root Cause Analysis reports and the
incident reports at issue in this proceeding, other than the volume of information. Tr. 79-80.
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45.

ALJ Carissimi appears to have misunderstood the reason why Kaleida relied upon

the Root Cause Analysis MOU. See ALJ Decision, p. 13. Kaleida did not argue that the Union
was bound by that agreement with respect to the incident reports requested. Rather, Kaleida’s
point was that the Union had agreed to the same process proposed by Kaleida in another context
with respect to quality assurance documentation – i.e., that Kaleida would review the
documentation and provide the Union with any exculpatory information – thus belying the
Union’s claim that it did not trust Kaleida to review quality assurance documents and provide
information to the Union without providing the underlying documents.
46.

Additionally, the ALJ’s statement that Root Cause Analysis information could be

verified by unit employees present at the meeting (ALJ Decision, p. 13) applies equally to the
incident reports at issue in this case. Indeed, the Union witnesses testified that they originally
got the idea to ask for the incident forms based on reports from unit members that the relevant
policies were not always followed. Tr. 31, 60-61.
47.

ALJ Carissimi found the accommodation offered by Kaleida insufficient (and

therefore that a violation of the Act occurred) because the offer did not include “any evidence
regarding the specific circumstances of any previous incidents involving fallen patients” or “any
information as to what, if any, discipline employees named in any incident reports had received.”
ALJ Decision, p. 13. This finding is erroneous because:
a.

The incident report has only a small area to note the nature of the incident.
The Union admitted at the hearing that the medical record would contain
the details of the incidents and that the medical record is separate from the
incident reports at issue herein. Tr. 69, 84.
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b.

The incident reports at issue (Resp. Exh. 7) do not contain any section for
noting what, if any, discipline was rendered for the staff involved, which
is consistent with the undisputed testimony that the incident reports are not
used for disciplinary purposes. Tr. 125-126. Here, the Union admits that
it already has received all of the separate disciplinary notes and records
generated with respect to the incident involving Ms. Andrews. Tr. 21, 5152, 62-63; GC Exh. 6. The Union also admitted that Kaleida already
disclosed that no other RN in the SNF was disciplined for the same
infractions during the time period covered by the Union’s request. Tr.
109-110.

c.

The Union further admits that to obtain the ultimate information is seeks
(differential discipline data), it would have to make a list of RN’s who
failed to use a mechanical lift and/or make certain notifications from the
incident reports and then make follow-up information requests, which
would include requesting medical record entries (to get detail regarding
the incidents) and/or personnel file information (to determine if discipline
occurred). Tr. 36-39, 43, 69, 71-72, 83-84.

d.

Accordingly, the ALJ’s determination that Kaleida’s accommodation offer
was insufficient because it did not include an offer to provide certain
additional information is erroneous because the information is not
included on the incident reports. Thus, as the Union admits, even if the
reports are turned over, it will not give them all of the information they
need (other than employee names) and they will have to make follow-up
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requests. Because Kaleida offered to provide the Union with the names
from the incident reports, which would enable the Union to follow the trail
to medical records and personnel files, the accommodation offered was
sufficient to satisfy Kaleida’s obligations under the law.
48.

The ALJ’s order including affirmative relief (ALJ Decision, pp. 15-17) was also

erroneous. Here, Kaleida offered an appropriate accommodation (see above), and the Union
refused to negotiate further and simply filed a charge. Tr. 129. The appropriate remedy would
not be an order to provide the requested information, but rather an order to bargain over an
accommodation, particularly where, as here, an actual accommodation has been proposed by the
employer (and summarily rejected by the Union).
Exception #4 (Scope of Request and Resulting Order)
49.

ALJ Carissimi determined that the Union’s information request related to the

entire DeGraff Hospital facility, not just the Skilled Nursing Facility (SNF). ALJ Decision, pp.
14-15, 17.
50.

The information request at issue (GC Exh. 6) is addressed to the manager of the

SNF. All of the discussions concerning the requested information focused on the SNF. Tr. 109,
116. Indeed, at the Labor Management meeting where the information requests were discussed,
the Administrator of the SNF and the Director of Nursing of the SNF were present, not the
persons in charge of DeGraff Hospital, of which the SNF is a part. Tr. 106-108. Moreover,
when discussion of other discipline occurred, it was noted that there were only a “handful of
RN’s” at issue, which is why there was no other discipline for similar incidents. Tr. 110. (The
parties stipulated that only 10 of 200 RN’s in the bargaining unit worked in the SNF. Tr. 100102.)
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51.

The ALJ concluded that the entire Hospital should be included in the scope of the

request because STARS reports, which are used only outside the SNF, were requested; because
Cori Gambini, the Union’s Executive Vice President, testified that the information requested was
for the entire facility; and because the Union steward who discussed the requests with Kaleida
never said the information sought was restricted only to the SNF. ALJ Decision, p. 14. This
finding is erroneous because:
a.

Although she ultimately conceded under pressure from the ALJ that the
request should be limited to the DeGraff Hospital, Ms. Gambini actually
testified that she wanted incident reports from the entire Kaleida system.
Tr. 92-102.

b.

However, when asked specifically about the intended scope of the
information request at issue, Ms. Gambini testified that she did not author
the request and that Karen Howard would have to answer any questions
about the intended scope. Tr. 97-98.

c.

Karen Howard testified that she worked in the acute care part of the
hospital, which uses STARS reports (as does the rest of Kaleida), and that
she was unfamiliar with the paper incident reports used by the SNF. Tr.
22, 36. This explains why the information request includes STARS
reports – with which the Union representatives were familiar – even
though the SNF does not use STARS reports.

d.

Indeed, even Kaleida’s HR representative did not know that the SNF did
not use the STARS electronic reporting system until the grievance and
information request in this case were sent to her. Tr. 113.
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e.

The information request was sent to the manager of the SNF and the
administrators involved in the discussions regarding the scope of the
requests were from the SNF. Tr. 109, 116; GC Exh. 6. When similar
discipline was discussed, the discussion was specific to only the “handful”
of RN’s in the SNF. Tr. 100-102, 109-110.

f.

The fact that the Union never specifically stated that they were only
seeking SNF information should not be surprising, particularly when the
discussion involved only SNF administrators and referenced only SNF
RN’s. Indeed, what is surprising (and telling) is that the Union in these
discussions did not ask about or reference the rest of the DeGraff facility
and/or STARS electronic reports. Tr. 116, 119. (The ALJ discusses this
issue in the context of a Union “waiver” of rights – ALJ Decision, pp. 1415 – but it is more appropriately discussed in the context of the intended
and proper scope of the request, which would create and define the
Union’s right to the information in the first instance.)

g.

There was no evidence presented at the hearing to suggest that the
information contained on the electronic STARS reports would show the
Union the same information contained on the paper incident reports used
in the SNF (Resp. Exh. 7).
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52.

Moreover, the Union’s reason for requesting the incident reports at issue was to

seek evidence of differential treatment in terms of discipline. Tr. 30-31. Because SNF managers
do not discipline others outside of the SNF (Tr. 108), the only relevant evidence of differential
treatment with respect to the discipline at issue in this matter would be incidents and discipline
involving SNF nurses.
53.

Based on the foregoing, Respondent Kaleida Health requests that the National

Labor Relations Board reject the ALJ Decision and Recommended Order in this case, dismiss
the Complaint in its entirety, and grant such other relief the Board deems just, proper, and
equitable.
DATED:

Buffalo, New York
November 15, 2010
Harter Secrest & Emery LLP

By: /s/ Robert C. Weissflach_____
Robert C. Weissflach
Attorneys for Respondent
Kaleida Health
Twelve Fountain Plaza, Suite 400
Buffalo, New York 14202
Telephone: (716) 844-3707
Facsimile: (716) 853-1617
Email: rweissflach@hselaw.com
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CERTIFICATE OF SERVICE
I, Robert C. Weissflach, Esq., hereby certify that I served the foregoing Exceptions to
ALJ Decision and Recommended Order (which includes a Request for Oral Argument) of
Respondent Kaleida Health on the following parties and their representatives via the Board’s efiling system and/or electronic mail, as required by Section 102.114(a) of the Board’s rules:
Rhonda P. Ley, Regional Director
National Labor Relations Board, Region 3
130 S. Elmwood Avenue, Suite 630
Buffalo, New York 14202
Via E-Filing
Kevin R. Kitchen, Esq.
National Labor Relations Board, Region 3
130 S. Elmwood Avenue, Suite 630
Buffalo, New York 14202
Via E-Filing and Email: kevin.kitchen@nlrb.gov
Cori A. Gambini, RN
Executive Vice President
CWA Local 1168
505 Delaware Avenue
Buffalo, New York 14212
Via Email: cgambini@cwa1168.org
DATED:

Buffalo, New York
November 15, 2010
Harter Secrest & Emery LLP

By: /s/ Robert C. Weissflach_____
Robert C. Weissflach
Attorneys for Respondent
Kaleida Health
Twelve Fountain Plaza, Suite 400
Buffalo, New York 14202
Telephone: (716) 844-3707
Email: rweissflach@hselaw.com
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EXHIBIT A

EXHIBIT B

