UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
-------------------------------------------------------------x
ATLANTIC VEAL & LAMB, INC.
:
:
- and :
:
KNITGOODS WORKERS’ UNION, LOCAL 155,:
UNION OF NEEDLETRADES, INDUSTRIAL & :
TEXTILE EMPLOYEES, AFL-CIO
:
-------------------------------------------------------------x

Case Nos. 29-CA-24484
29-CA-24619
29-CA-24669

CROSS-EXCEPTIONS AND ANSWERING BRIEF
OF
ATLANTIC VEAL AND LAMB, INC.
TO
COUNSEL FOR THE GENERAL COUNSEL’S
EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE’S
SUPPLEMENTAL DECISION
AND
BRIEF IN SUPPORT
ATLANTIC VEAL & LAMB, INC. (“Atlantic Veal”), by its attorney,
Don T. Carmody, Esq., respectfully submits, pursuant to § 102.46 (d) and (e) of the
Rules and Regulations of the National Labor Relations Board, Series 8, as
amended (the “Board’s Rules”) these Cross-Exceptions to the Exceptions filed by
the Counsel for the General Counsel (the “General Counsel”) to the Supplemental
Decision issued by Administrative Law Judge Raymond P. Green (the
“Administrative Law Judge” or “Judge Green”) on January 31, 2007 (the “A.L.J.’s
Decision”) and this Answering Brief to the General Counsel’s Exceptions.

PRELIMINARY STATEMENT
Essentially, the General Counsel’s Exceptions take issue with the
Administrative Law Judge’s finding and conclusion that Jorge Ogando, the single
remaining Discriminatee in this Compliance Specification Proceeding,1
“ . . . cannot be viewed as a credible witness . . . ” [Decision, Page 5, Line 17] and
Judge Green’s consequent denial of backpay to Mr. Ogando until the point at
which (specifically, the commencement of Mr. Ogando’s employment with Whole
Foods on June 7, 2004), in Judge Green’s opinion, his interim earnings are
definitively susceptible to computation based upon payroll records.2
Atlantic Veal, while agreeing wholeheartedly with Judge Green’s
finding relative to Mr. Ogando’s lack of credibility, nevertheless takes exception to
the Administrative Law Judge’s failure to totally disqualify Mr. Ogando from all
backpay due to the nature and pervasiveness of Mr. Ogando’s untruths.

1

As noted in the Administrative Law Judge’s Decision, the amount of
backpay due the only other Discriminatee, Modesto Lora, was settled before Judge
Green. (Decision, Page 1)
2

The Administrative Law Judge’s credibility findings should not be
disturbed since the Board’s established policy is not to overrule an administrative
law judge’s credibility resolutions unless the clear preponderance of all the
relevant evidence convinces that such credibility resolutions are incorrect.
Standard Dry Wall Products, 91 N.LR.B. 544 (1950)
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CROSS-EXCEPTIONS WITH GROUNDS
Atlantic Veal files the following Cross-Exceptions to the A.L.J.’s
Decision:
(1)

Exception: Atlantic Veal excepts to the Administrative Law

Judge’s failure to disqualify Mr. Ogando from all backpay due to his having given
false testimony and secreting interim earnings, and, instead, merely disqualifying
Mr. Ogando from backpay during the period from his termination on August 28,
2001, to the commencement of his employment with Whole Foods on June 7,
2004. [Decision, 5, Lines 32 - 35].
Grounds: The Administrative Law Judge’s ruling prejudiced Atlantic
Veal and is not supported by a preponderance of the evidence; Rather the
preponderance of the evidence shows that Mr. Ogando intentionally misled the
Administrative Law Judge, Counsel for the General Counsel and Board
compliance personnel, and attempted to perpetrate a fraud upon Atlantic Veal, by
claiming backpay during quarterly periods when Mr. Ogando derived interim
earnings in excess of the backpay to which he would otherwise have been entitled.
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(2)

Exception: Atlantic Veal excepts to the Administrative Law

Judge’s finding that “ . . . evidence regarding Ogando’s earnings after June 7,
2004, is not in dispute . . . ” [Decision, Page 3, Line 24]and his ruling denying
Atlantic Veal’s Motion to Reopen the Record. [Decision, Page 1, Footnote 1]
Grounds: The Administrative Law Judge’s ruling prejudiced
Atlantic Veal, and constituted reversible error, in that Atlantic Veal had proffered
proof showing that, if allowed to further pursue documentation obtained by
subpoena during the Compliance Specification Proceeding, Atlantic Veal could
further demonstrate that Mr. Ogando had falsly testified and had secreted
additional interim earnings.
(3)

Exception: Atlantic Veal excepts to the Administrative Law

Judge’s finding by which he adopted Compliance Officer Epifanio’s “opinion”
relative to the raises which Mr. Ogando would have received during the backpay
period, and further excepts to the Administrative Law Judge’s Order holding that
the backpay period “ . . . shall run from June 7, 2004 until such time as [Atlantic
Veal] raises Ogando’s pay rate to what it would be but for the illegal discharge . . .
” [Decision, Page 5, Lines 42 - 43].
Grounds: The Administrative Law Judge’s ruling prejudiced
Atlantic Veal, and constituted reversible error, in that the preponderance of the
evidence showed that Mr. Ogando would not have received pay raises in excess of
those specified in the collective bargaining agreement referenced in Footnote 2 of

the A.L.J.’s Decision.
(4)

Exception: Atlantic Veal excepts to the Administrative Law

Judge’s Order holding that the backpay period “ . . . shall run from June 7, 2004
until such time as [Atlantic Veal] offers [Ogando] an opportunity to participate in
its health insurance plan, and until such time as it gives him the proper amount of
vacation pay.” [Decision, Page 5, Lines 42 - 45].
Grounds: The Administrative Law Judge’s ruling prejudiced
Atlantic Veal, and constituted reversible error, in that the Compliance
Specification fails to allege that Mr. Ogando would be entitled to any health
insurance benefits and/or vacation benefits.
ARGUMENT
1.

Based Upon the Evidence Already in the Record, Judge
Green Should Not Have Awarded Mr. Ogando Any
Backpay

As noted above, based upon Mr. Ogando’s “prevarications,” Judge
Green denied Mr. Ogando any backpay from August 28, 2001, the date of his
discharge, to June 7, 2004, the date he commenced employment with Whole
Foods. Though the denial of backpay for that period of time was a step in the
right direction, Judge Green should have excluded Mr. Ogando from backpay
for the entire backpay period.
5
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The Board has held that it may be appropriate to deny a discriminatee
of any award of backpay. See Ad Art, Inc. 280 NLRB 985 (1986); Great Plains
Beef Co., 255 NLRB 1410 (1981); M.J. McCarthy Motor Sales Co., 147 NLRB
605 (1964). Specifically, the Board has stated that it will “continue to deny all
backpay to claimants whose intentionally concealed employment cannot be
attributed to a specific quarter or quarters because of the claimant’s deception.” Ad
Art, Inc., 280 NLRB 985 (1986), quoting M.J. McCarthy Motor Sales Co., 147
NLRB 605 (1964). Additionally, the Board has withheld all backpay from a
claimant whose concealment, “coupled with his palpable incredibility, makes the
ascertainment of his interim earnings impossible.” Great Plains Beef Co., 255
NLRB 1410 (1981).
In the case now before the Board, there simply can be no question but
that Mr. Ogando was a palpably incredible witness who intentionally concealed
interim employment. Mr. Ogando testified that from June 2002 to June 2004, he
was a self-employed handyman. Tr. 82, 86; see also General Counsel’s Ex. 1(c).
Mr. Ogando did not call one of the roughly thirty (30) customers to confirm what
compensation he received for his handyman services. Tr. 86. In fact, Mr. Ogando
could not even recall a single customer’s name so that Atlantic could investigate
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the matter, and the Board learn the fact of the matter. Tr. 85-86. Similarly, Mr.
Ogando could not recall the amount of money any particular customer paid for his
services and was unable to identify any particular deposit in his many bank
accounts that reflected money he received from a customer. Tr. 206.
Mr. Ogando claimed that he took part in a conspiracy to defraud
Flagstar Bank relative to the home loan for which he was ultimately approved. In
particular, Mr. Ogando testified that he knew that his broker (whose identity he
naturally could not recall) had manufactured a W-2 to reflected that he earned
$66,123.46 in 2002 from “Royal Quality General Construction.” Tr. 268-269,
274-275. If Mr. Ogando had no qualms about the falsification of the W-2 to obtain
a mortgage, the Board should harbor no doubt that he had the chutzpah to falsify
other tax documents. In that regard, Mr. Ogando undoubtedly under-reported the
income he received in years 2002, 2003 and 2004 as a self-employed handyman.
Clearly, Mr. Ogando, and he alone, controlled how much income he would report
or not report as a self-employed worker. The question of how much income Mr.
Ogando earned through his self-employment – a venture that probably unfurled
well before 2002 – is a question no earthly person could reliably calculate,
especially so long as the pertinent documents, e.g., those related to his expenses,
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remain inaccessible.
Mr. Ogando’s various bank accounts only cloud the picture further.
Tr. 163, 170-71; see also Respondent’s Exs. 2 and 3. In fact, Mr. Ogando himself
was allegedly unclear about the identity of a person who jointly owned one of his
accounts, the “Jose” account. Tr. 163. In any event, Mr. Ogando’s accounts at
GreenPoint Bank show several deposits with an origin entirely unknown to
Mr. Ogando, or so he says. For example, Mr. Ogando was unsure about the origin
of the following deposits: (1) $5,200 on January 13, 2003, (2) $1,500 on February
19, 2003, and (3) $3,800 on December 11, 2003. See Respondent’s Ex. 2; Tr. 178,
200, 207. Beyond that, Mr. Ogando and his friend, Ms. Luz Rivera, jointly owned
accounts at Chase, which reflect a number of large deposits throughout the
backpay period. Tr. 170-71. Accordingly, due to the multiple individuals who had
access to his bank accounts and Mr. Ogando’s representations he could not
remember the identity of certain individuals with whom he shared a bank account,
it is not possible to ascertain Mr. Ogando’s interim earnings from analysis of his
bank records.
But perhaps the most salient point of all is the palpable incredibility of
Mr. Ogando. Even if Mr. Ogando is to be believed, he has confessed to knowingly
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deceiving Flagstar relative to his loan by use of doctored tax documents as well as
bogus pay stubs. Tr. 268-69, 274-75. Equally, Mr. Ogando admitted to a
deliberate and detailed deceit of Whole Foods with respect to his employment
history. Tr. 100-01. Furthermore, Mr. Ogando’s surreptitious nature was revealed
by the paucity of his response to Atlantic’s subpoena. Mr. Ogando did not keep a
copy of the “mitigation list” he allegedly provided to the Department of Labor,
additional documents simply “disappeared,” and he produced no documents
whatsoever connected to his self-employment. Tr. 153, 88. Mr. Ogando’s uneasy
attitude toward documentation was expressed quite concisely when asked to
identify a document connected to the Flagstar mortgage and he tellingly replied:
“that’s evidence.” Tr. 215.
Mr. Ogando’s evasiveness is also revealed by the fact that he provided
virtually no contact information for Mr. Ray Nieves of Yerr’s Grocery or Mr.
Angel Diaz of Royal Quality General Construction, the employers
Mr. Ogando identified to Whole Foods. Tr. 145-48. In fact, it was not until
Mr. Ogando needed Mr. Diaz’s help – specifically, to corroborate his denials of
interim employment – that Mr. Diaz suddenly appeared. It should be noted that
Mr. Diaz clearly testified that Mr. Ogando, a “good friend,” absolutely knew how
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to contact him. Tr. 399-400.

In sum, Mr. Ogando’s lies make any reliable calculate of backpay
impossible. The Board cannot rely upon his tax returns as an accurate measurement
of his compensation as a handyman for Mr. Ogando has admittedly and knowingly
participated in the falsification of other tax records and exclusively controlled the
content of the returns. Mr. Ogando has shown a consistent willingness to defraud
others, e.g., Whole Foods, for personal gain. Mr. Ogando’s bank records are a
maze of people and deposits, neither of which he is even sure of. In very case
before Judge Green, Mr. Ogando frustrated the discovery of documents and
witnesses. For these reasons, the Board should, and indeed based upon the
strength of the case law must, deny Mr. Ogando any award of backpay.
2.

Judge Green Erred in Denying Atlantic’s Motion to Reopen
the Record

Towards the close of the record, Judge Green recognized the
evidence, particularly that adduced on the last day of trial, presented possible leads
the parties may wish to “chase down.” Accordingly, Judge Green authorized the
parties to file motions to reopen the record. The Company filed such a motion,
which Judge Green denied without explanation. Though Atlantic’s motion rested
10
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on several grounds, the Company suffered the greatest prejudice based upon Judge
Green’s decision not to order Mr. Diaz to turn over documents that would identify
his accountant and therefore allow the Company an opportunity to subpoena her
records.
Mr. Diaz testified that the financial matters of his businesses were
handled by an accountant. However, Mr. Diaz claimed he was unaware of her
address and could not even recall her entire name. In the context of his denial of
the Company’s motion to reopen the record, Judge Green deprived the Company
an opportunity to pursue Mr. Diaz’s accountant. The Company’s inability to
pursue Mr. Diaz’s account was especially prejudicial. It is entirely possible that
Mr. Diaz’s accountant is in possession of records that show payments from his
businesses to Mr. Ogando during the backpay period. In particular, Mr. Diaz’s
accountant could very well possess records that show payments Mr. Diaz’s
business made to Mr. Ogando during his employment at Whole Foods, i.e., the
period of time for which Judge Green did award Mr. Ogando backpay. Though
Mr. Ogando held actual employment with Whole Foods, it is reasonable to
consider the possibility that Mr. Ogando performed work for Mr. Diaz’s businesses
at night, on the weekends, or other times he was not scheduled to work at Whole
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Foods. If the accountant’s records were to show Mr. Ogando concealed interim
employment with Mr. Diaz for the period he was regularly employed by Whole
Foods, Atlantic would obviously request that Mr. Ogando be excluded from any
backpay for the period of the concealment.
Clearly, Mr. Ogando’s conduct, both before and during the trial before
Judge Green, demonstrate that he is not to be believed. Nor should any credibility
be extended to his “good friend” Mr. Diaz. If the Board decides Mr. Ogando’s
deceit is not sufficient to disqualify him from backpay altogether, fairness dictates
the Company should be afforded an opportunity to pursue records from Mr. Diaz’s
accountant and prove that Mr. Ogando’s dishonesty extended throughout the entire
backpay period. Accordingly, as alternative relief, the Company requests the
Board (1) order Mr. Diaz to produce documents that will identify the full name and
address of his accountant, (2) afford the Company an opportunity to subpoena her
records, and (3) direct the trial be re-opened so the Company can offer any such
records into evidence.
3.

Judge Green Erred in Deciding Mr. Ogando Would Have
Received Wage Increases Beyond Those Provided by the
Collective Bargaining Agreement, and Deciding the
Backpay Period Should Remain Open Until Atlantic Offers
Him Health Insurance and Vacation Pay
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Judge Green decided to adopt Mr. Epifanio’s testimony that, had Mr.
Ogando’s employment with Atlantic continued, his wage would have been
increased to $11.50 / hour by the fourth quarter of 2003, and increased to $12.25 /
hour by the fourth quarter of 2005. At the same time, however, Judge Green
recognized the existence and applicability of a collective bargaining agreement
between Atlantic and its workers. As noted by Judge Green, under that agreement,
Mr. Ogando’s wages would have increased to $11.50 / hour by October 2005, and
increased to $11.96 / hour by November 2006. As noted above, Atlantic
respectfully submits to the Board that Mr. Ogando should be denied all backpay.
However, to the extent the Board determines Mr. Ogando should be awarded any
measure of backpay, Atlantic respectfully submits the issue of his wage increases
should be governed by the applicable collective bargaining agreement and not
Judge Green’s measure.
In addition, Judge Green erred in his decision the backpay period
should run “until such time as it offers [Mr. Ogando] an opportunity to participate
in its health insurance plan …and gives him the proper amount of vacation pay.”
The Specification did not claim any health insurance or vacation pay
on behalf of Mr. Ogando. Though the Specification was amended to include a
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claim for wage increases and overtime, the amendment did not include a claim for
lost health insurance or vacation pay.
On the third day of trial, the General Counsel offered evidence, via
the testimony of Mr. Ogando, that he was unlawfully deprived of medical benefits
and vacation pay. Tr. 294-96. Atlantic’s counsel objection to the evidence,
insofar as the Specification and the amendment thereto did not claim any medical
benefits or vacation pay. At least at the trial, Judge Green appeared to agree, but
directed the Company to address the matter in its brief, which it did. Tr. 312.
In the Supplemental Decision, however, Judge Green effectively
ruled that Mr. Ogando was entitled to medical benefits and vacation pay and
decided the backpay period should remain open until Atlantic made Mr. Ogando
whole in these respects. The General Counsel did not put the Company on fair
notice of her intent to litigation the issue of Mr. Ogando’s medical benefits and
vacation pay. To the contrary, in the absence of any formal amendment to the
Specification, the General Counsel blind-sided the Company and adduced
testimony from Mr. Ogando. The Company, therefore, was unable to prepare, let
alone present any defense. Accordingly, Judge Green’s Order in these respects
should be rejected by the Board.
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CONCLUSION
WHEREFORE, Atlantic Veal respectfully requests that the Board deny Mr.
Ogando all backpay, or, in the alternative, remand the proceeding to Judge Green,
and instruct that the Record be reopened for the limited purpose of allowing
Atlantic Veal to further establish that Mr. Ogando should be disqualified from all
backpay.
Dated:

September 5, 2007
Respectfully Submitted,
Don T. Carmody, Esq.
Post Office Box 3310
Brentwood, Tennessee 37024-3310
(615) 519-7525
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