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DECISION AND ORDER

Pursuant to the provisions of Section 3(b) of the
National Labor Relations Act, as amended, the National Labor Relations Board has delegated its authority in this proceeding to a three-member panel.
^
proceeding, the
in this predigth
Upon the entire record
Board makes the following:

BY MEMBERS FANNING, JENKINS, AND

Ruling on the Motion for Summary Judgment

ZIMMERMAN
Upon a charge filed on August 17, 1981, by International Brotherhood of Electrical Workers,
AFL-CIO, Local 387, herein called the Union, and
duly served on Arizona Public Service Company,
herein called Respondent, the General Counsel of
the National Labor Relations Board, by the Regional Director for Region 28, issued a complaint
on September 1, 1981, against Respondent, alleging
that Respondent had engaged in and was engaging
in unfair labor practices affecting commerce within
(1) and Section
the meaning of Section 8(a)(5) and (1)
2(6) and (7) of the National Labor Relations Act,
as amended. Copies of the charge and complaint
and notice of hearing before an administrative law
judge were duly served on the parties to this proceeding.
With respect to the unfair labor practices, the
complaint alleges in substance that, since June 25,
1981, following a Board Decision and Order,' and
at all times thereafter, Respondent has refused, and
continues to date to refuse, to recognize and to bargain collectively with the Union as the exclusive
bargaining representative of Respondent's Palo
Verde, Arizona, nuclear power plant production
and maintenance employees in the appropriate
unit, 2 although the Union has requested and is requesting it to do so. On September 14, 1981, Respondent filed its answer to the complaint admitting in part, and denying in part, the allegations in
the complaint.
On September 22, 1981, counsel for the General
Counsel filed directly with the Board a Motion for
Summary Judgment. Subsequently, on September
30, 1981, the Board issued an order transferring the
30.
proceeding to the Board and a Notice To Show
Cause why the General Counsel's Motion for Summary Judgment should not be granted. Respondent
thereafter filed a response to the Notice To Show
Cause.

In its answer to the complaint, Respondent
admits that the existing systemwide unit of certain
of its production and maintenance employees constitutes a unit appropriate for purposes of collective
bargaining within the meaning of Section 9(b) of
the Act, and that the Union is the designated exclusive representative of its production and maintenance employees as set forth in successive collective-bargaining agreements. Respondent, however,
stresses that these agreements do not include the
Palo Verde production and maintenance employees, and denies that the Palo Verde employees may
be part of the systemwide bargaining unit without
first having an opportunity to vote in a self-determination election as to whether they wish to be included in that unit or to remain unrepresented.
IInn the Motion for Summary Judgment, the General Counsel argues that Respondent's answer attempts to relitigate issues that were raised and determined by the Board in the underlying representation cases. We agree with the General Counsel.
The record, including the record in the underly28ing representation cases, Cases 28-RM-394 and 28UC-111, shows that, in December 1980, Respondent filed an RM petition seeking an election among
its production and maintenance employees at its
Palo Verde nuclear power plant, and that the
Union filed a UC petition seeking a clarification of
the existing systemwide production and maintenance unit to include the Palo Verde employees as
an accretion to the systemwide unit. Following
transfer of the cases to the Board by the Regional
Director, on June 5, 1981, the Board issued a Decision and Order 3 in which it found that Respondent's Palo Verde production and maintenance employees were an accretion to the existing systemwi
wide
de bargaining unit represented by the Union.
The Board found that no question concerning representation of the Palo Verde employees existed,
and therefore dismissed the petition in Case 28RM-394.
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On June 24 and July 13, 1981, the Union requested Respondent to recognize it as the exclusive representative of the Palo Verde production and maintenance employees and to bargain collectively regarding those employees' rates of pay, wages,
hours of employment, and other terms and condiRespondent, by letters dated
tions of employment. Respondent,
June 25 and July 20, 1981, refused to recognize and
to bargain with the Union, and has continued to
refuse to
with the
Union
to recognize
recognize and
and to
to bargain
bargain with
with
the
refuse to
recognize
and
to
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the Union
Union
as the exclusive bargaining representative of its
Palo Verde employees. Respondent asserts as reasons for its continued refusal to recognize and to
bargain with the Union that the Board ignored acts
which make the application of the accretion doctrine inappropriate in this case, that the Palo Verde
employees constitute a new and distinct grouping,
and that Board law requires that such employees
be granted a self-determination election as to
whether they wish to be represented by the Union
or remain unrepresented-arguments previously
presented to and considered by the Board. Thus, it
appears that Respondent is attempting to raise in
this proceeding issues
were... raised and deter.*,. .,.
.,.which
-.
mined in the underlying representation cases.
It is well settled that in the absence of newly discovered or previously unavailable evidence or special circumstances a respondent in a proceeding alal-e
leging a violation of Section 8(a)(5) is not entitled
to relitigate issues which were or could have been
proceeding. 4
litigated in a prior representation proceeding.'
in this proceedby
Respondent
All issues raised
ing were or could have been litigated in the prior
representation proceeding, and Respondent does
not offer to adduce at a hearing any newly discovered or previously unavailable evidence, nor does
it allege that any special circumstances exist herein
which would require the Board to reexamine the
proceeding. We
decision made in the representation proceeding.
therefore find that Respondent has not raised any
issue which is properly litigable in this unfair labor
practice proceeding. Accordingly, we grant the
Motion for Summary Judgment.
On the basis of the entire record, the Board
makes the following:
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FINDINGS OF FACT
L T H E BU SI N ESS O F

THE BUSINESS OF RESPONDENT
ESNDENT
Respondent, an Arizona corporation, is engaged
as a public utility in the generation, transmission,
distribution, and sale of electricity and natural gas.
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find,
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the
basis
of
the foregoing, that Rewe
spondent is, and has been at all times material
herein, an employer engaged in commerce within
the meaning of Section 2(6) and (7) of the Act, and
that it will effectuate the policies of the Act to
assert jurisdiction herein.
HE L ABOR
"*. TTHE
INVOLVED
LABOR ORGANIZATION INVOLVED
International Brotherhood of Electrical Workers,
AFL-CIO, Local 387, is a labor organization
within the meaning of Section 2(5) of the Act.

~~~~~~~III.
III. THE UNFAIR LABOR PRACTICES
A. The Representation Proceeding
un
The following employees of Respondent constitute a unit appropriate for collective-bargaining
purposes within the meaning of Section 9(b) of the
c t ::
ct
A
Act:
All production and maintenance employees
employed by Respondent throughout Respondent's systemwide operations.
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At all times material herein, the Union has been
the designated exclusive collective-bargaining representative of Respondent's employees in the unit
described above, and has been recognized as such
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tion and maintenance employees employed by Respondent at its Palo Verde, Arizona, nuclear power
plant, which is currently in the process of being
constructed, are an accretion to, and included in,
the unit described above.
B. The Request To Bargain and Respondent's
To Bargain and Respondents
B. The Request
Respondent's
Reqest To
<<y
Refusal
Re """
Commencing on or about June 24, 1981, and at
all times thereafter, the Union has requested Respondent to bargain collectively with it as the exelusive collective-bargaining representative of all
the employees in the above-described unit. Commencing on or about June 25, 1981, and continuing
at all times thereafter to date, Respondent has refused, and continues to refuse, to recognize and
bargain with the Union as the exclusive representative for collective bargaining of all employees in
said unit.
Accordingly, we find that Respondent has, since
June 25, 1981, and at all times thereafter, refused to
bargain collectively with the Union as the exclusive representative of the employees in the appropriate unit, and that, by such refusal, Respondent
has engaged in and is engaging in unfair labor practices within the meaning of Section 8(a)(5) and (1)
of the Act.
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The activities of Respondent set forth in section
III, above, occurring in connection with its operations described in section I, above, have a close,
intimate, and substantial relationship to trade, traffic, and commerce among the several States and
tend to lead to labor disputes burdening and obstructing commerce and the free flow of comm
e rc e
merce.
.
v. THE
REMEDY
THE REMEDY
Having found that Respondent has engaged in
and is engaging in unfair labor practices within the
meaning of Section 8(a)(5) and (1)
(1) of the Act, we
shall order that it cease and desist therefrom, and,
upon request, bargain collectively with the Union
as the exclusive representative of all employees in
the appropriate unit and, if an understanding is
reached, embody such understanding in a signed
agreement.
The Board, upon the basis of the foregoing facts
and the entire record, makes the following:
CONCLUSIONS OF LAW

1. Arizona Public Service Company is an employer engaged in commerce within the meaning of
Section 2(6) and (7) of the Act.

2. International Brotherhood of Electrical Workers, AFL-CIO,
AFL-CIO, Local 387, is a labor organization
within the meaning of Section 2(5) of the Act.
3. All production and maintenance employees
employed by Respondent throughout Respondent's
systemwide operations constitute a unit appropriate
for the purposes of collective bargaining within the
meaning of Section 9(b) of the Act.
Act.
4. At all times material herein, the above-named
labor organization has been and now is the designated exclusive representative of all employees in
the aforesaid appropriate unit for the purpose of
collective bargaining within the meaning of Section
9(a) of the Act.
5. By refusing on or about June 25, 1981, and at
all times thereafter, to bargain collectively with the
above-named labor organization as the exclusive
bargaining representative of all the employees of
Respondent in the appropriate unit, Respondent
has engaged in and is engaging in unfair labor practices within the meaning of Section 8(a)(5) of the
Act.
6. By the aforesaid refusal to bargain, Respondent has interfered with, restrained, and coerced,
and is interfering with, restraining, and coercing,
employees in the exercise of the rights guaranteed
them in Section 7 of the Act, and thereby has enin u n f a i r la b o r
g a g e d in a n d is
practices
in unfairvi labor *iA.
in and is *engaging
Practices
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within
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7. The aforesaid unfair labor practices are unfair
labor practices affecting commerce within the
meaning of Section 2(6) and (7) of the Act.
ORDER
Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Relations Board hereby orders that the Respondent,
Arizona Public Service Company, Palo Verde, Arizona, its officers, agents, successors, and assigns,
shall:
1.
1. Cease and desist from:
(a) Refusing to bargain collectively concerning
rates of pay, wages, hours, and other terms and
conditions of employment with International
Brotherhood of Electrical Workers, AFL-CIO,
Local 387, as the exclusive bargaining representative of its employees in the following appropriate
nit
unit:
All production and maintenance employees
employed by Respondent throughout Respondent's systemwide operations.
(b) In any like or
or related manner interfering
interfering
with, restraining, or coercing employees in the exercise of the rights guaranteed them in Section 7 of
the Act.
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2. Take the following affirmative action which
the Board finds will effectuate the policies of the
Act:
Act:
(a) Upon request, bargain with the above-named
representative
exclusive representative
labor organization as the exclusive
of all employees in the aforesaid appropriate unit
with respect to rates of pay, wages, hours, and
other terms and conditions of employment and, ifif
an understanding is reached, embody such underagreement.
standing in a signed agreement.
Arizona, facility
(b) Post at its Palo Verde, Arizona,
copies of the attached notice marked "Appendix."
"Appendix."'
notice, on forms provided by the
Copies of said notice,
Regional Director for Region 28, after being duly
representative, shall be
signed by Respondent's representative,
posted by Respondent immediately upon receipt
thereof, and be maintained by it for 60 consecutive
days thereafter, in conspicuous places, including all
places where notices to employees are customarily
posted. Reasonable steps shall be taken by Respondent to insure that said notices are not altered,
defaced, or covered by any other material.
(c) Notify the Regional Director for Region 28,
in writing, within 20 days from the date of this
Order, what steps have been taken to comply herewith.„
with.

~~~~~~~~~with.~All

*In
In the event that this Order is enforced by aa Judgment of a United
States Court of Appeals, the words in the notice reading "Posted by
Order of the National Labor Relations Board" shall read "Posted Pursuant to a Judgment of the United States Court of Appeals Enforcing anARIZTIA
an
anAniTOtA
Order of the National Labor Relations Board."ARIZONA
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collectively
W
collectively
a wages, hours, and
concerning rates of pay,
concerning rates of pay, wages, hours, and
other terms
terms and
other
and conditions of employment
with International Brotherhood of Electrical
Workers,
Workers, AFL-CIO,
AFL-CIO, Local 387, as the exclusive representative of the employees in the
bargaining unit described below.
WE WILL NOT in any like or related manner
manner
with, restrain,
restrain, or
or coerce
coerce our
our employemployinterfere with,
ees in the exercise of the rights guaranteed
them by Section 7 of the Act.
WE WILL, upon request, bargain with the
above-named Union, as the exclusive
exclusive reprerepresentative of all employees in the bargaining
of
unit described below, with respect to rates of
pay, wages, hours, and other terms and conditions of employment and, if an understanding
is reached, embody such understanding in a
signed agreement. The bargaining unit is:
*i
employees
and maintenance
maintenance employees
production and
All production
employed by us throughout our systemwide

operations.
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