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the end of the workday Figueroa met with Day at the
termination of the shift Day informed Figueroa that 1t had
been decided to lay him off Day explained that Figueroa
was not being terminated but was bemng laid off pursuant
to mstructions to effectuate a reduction in force Figueroa
responded that he had “semority” but Day responded, in
substance, that the layoff was necessary

Thereafter, Figueroa spoke with Buck Rosson and Abe
Day He again asked Day 1f he could give a “better reason”
for laymg him off, because he was not convinced that a
reduction m force was the reason Speakmng to Rosson,
Figueroa asked if he thought the reduction mn force reason
was a valid one Rosson answered mn the affirmative and
added that 1t sounded “good enough” to him Rosson
asserted that Figueroa had been “dragging,” but Figueroa
denied this 26

John Bukowski testified that m March 1971, prior to the
time Abe Day succeeded Frank McGee as pit superinten-
dent, he conversed with McGee about Figueroa McGee
characterized Figueroa as “the best operator” he had had
““up there on the hill

On the other hand, Day testified that Figueroa never
“took an assignment with any grace” and that he always
had something to say when he was given an assignment, or
he would respond that 1t was not his job

Conclusions

I find in agreement with the General Counsel that
Respondent violated Section 8(a)(3) of the Act by
terminating Frank Figueroa

Initially, with respect to Figueroa, 1t 1s requisite to find
both that he was an active umon proponent and that
Gordon Aplin and Abe Day, who together decided upon
his termination, were aware of his union advocacy The
record as a whole establishes Respondent’s opposition to
the Union, an opposition which was more keenly felt at
upper management level than at the more localized situs of
managerial and supervisory authonty In this regard, there
1s reason enough in the record for finding “home office”
opposttion to the umomzation of the stdl unorgamized
Helvetia operation, and I am convinced that this opposi-
tion manifested 1itself :n Aplin’s decision to terminate
Figueroa Aphn was aware of the Respondent’s imnhospita-
ble reaction to earlier employee picketing and he had been
mstructed to take necessary steps to prevent the successful
organization of the Helvetia operation Although perhaps
personally reluctant to visit retribution upon Figueroa for
his union activities, Aplin knew that higher management
opposed the Union and was secking to reduce the number
of employees The conclusion 1s, therefore, Justified that
when given an excuse for termmnating Figuerca who, as
found, was a leading union advocate, Aplin mn consultation
with Day seized upon Figueroa’s asserted derelictions of
duty to justify the termmation However, this was a

26 The foregomng 1s based upon a composite of the credited tesimony of
Abe Day and Frank Figueroa Iam convinced that m informing Figueroa
of his layoff, Day advanced a reduction in force as the reason Figueroas
testimony supports Day n this regard However Iam not convinced that
as Figueroa testified Day did Day asserted when pressed by Figueroa for a
fuller explanation of the bases for his selection that 1t had been necessary to
lay somebody off and that it might as well be Figueroa Rather I am

pretextual exercise When Figueroa was terminated, no
decision had been reached goverming an orderly, business-
related reduction m force This decision was not to come
until 3 weeks later In the meantime, Figueroa did nothing
so untoward as an employee as would have given an
objective employer concerned solely with the maintenance
of an effective and efficient work force basis for terminat-
mng his employment It strains matters to conclude that the
watering can mcident was of so serious a character as to
have moved Abe Day and Gordon Aphn to dispense with
Figueroa’s services And Figueroa’s work record as well as
lis general attitude toward his work had not' been so
flawed as to have reasonably motivated management to
dispense with Figueroa’s services without giving um the
benefit of a warning and a bona fide opportunity to mend
his attitude and conduct It 1s to be remembered that
Figueroa had accorded Abe Day a reasonable explanation
for his failure to follow optimum procedure for loading
trucks m the pit, and Figueroa appears to have been more
a victim than an abuser of the aging rolling stock with
which he and other employees expenienced difficulty
Clearly, Figueroa’s attitude toward the greasing and care
of equipment was common to other employees, and his
efforts, officious though they may have been, in directing
drivers in the positioning of trucks in the pit appear to have
been mnocuous and well meaning enough

The Respondent was, of course, free to termumate
Figueroa for any nondiscriminatory reason Motive often
and usually 1s inferred from all surrounding facts and
circumstances Figueroa may well not have been a model
employee He may well have been dispensable However,
he was a known and leading advocate of the Unmion who
had been observed conducting “union meetings n the pit ”
When he was termunated, the union effort was intensifying
There was 1 effect at the ttme no company policy for
reducing, except through attrition, the work force at the
mme When carefully scrutinized, Figueroa’s record had
not been one which necessitated pumtive action The
offenses for which he was assertedly termated, if not
palid, were barely flonnd He was not counseled or warned
m advance that, lest he improve, he faced severance His
termination was abruptly and unceremomously effectuat-
ed 27

In all the circumstances, I conclude Frank Figueroa’s
termmation was pretextual and discriminatory within the
meaning of Section 8(a)(1) and (3) of the Act

b The November 4 terminations
(1) The employees mvolved

On November 4, the Respondent terminated the employ-
ment of Messrs Bukowsk:, Spargo, Switzer, Townsend,
Francis, Liebengood, and Thelin 28

As found, Spargo was employed as the leadman m the
quarry He was first employed i July 1971 Bukowsk: and

convinced that Day responded in substance that m the circumstances, the
layoff was necessary

27 Respondent s records hist Figueroa s severance as a reduction i force
and not as a termination for cause The testumony of Aplin and Day cast 1t
m the latter ight This contradiction 1s itself revealing

28 The three latter named employees are not alleged heremn as having
been discrimmatorily termmated
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Townsend were employed in December 1970, while Swatzer
entered Respondent’s employ m July 1971 Like Spargo,
Bukowsk: was also employed 1n the quarry He was utilized
m performing a variety of jobs, including driving and the
operation of equipment Francis was a quarry loader and
Liebengood worked as a crusher and a driver Switzer was
a quarry driller and Thelin and Townsend kiln helpers

(2) Union activities

Bukowski, Spargo, Switzer, and Townsend each signed
union authorization cards2? and each of the four employ-
ees was active at the mune i endeavoring to obtain the
signatures of fellow employees Additionally, Spargo spoke
to employees about the advantages of a union, asserting
that the Company had promused benefits which would not
be put mto effect unless the employees obtamed union
representation Likewise, Townsend spoke to two fellow
employees concerning the Union, asserting that he was not
certain whether he personally wanted a umon or not He
had noted, however, that he thought it was deswrable for
employees to sign cards m order to bring the “matter to a
head and get 1t over with one way or the other ” Bukowski,
Switzer, and Townsend were each mstrumental m distrib-
uting union literature among the employees at the mine In
this regard, Bukowski placed union literature m parked
automobiles at the mme and m the washroom, while
Switzer, on two separate occasions, also took literature to
the mine premuses and showed and distributed 1t to
employees These distributions occurred 1n September and
October, approximately a month apart On one occasion,
Townsend brought union literature to the mie premises
and placed 1t m the operator’s room m the kiln After domng
so, he left the controlroom and when he returned Rosson
was m the room The hterature was gone Four employees,
including employee Ehlers, had observed Townsend place
the literature in the operator’s room and Ehlers subse-
quently informed Townsend that he had taken the
literature away when he had seen Rosson entering the
room Ehlers stated he had done so because he assumed
that Rosson would “get mad” and terminate one of the
employees if he saw the literature

In September or October, Switzer stopped alongside the
road near the gate to the mine and spoke with Dave Hart,
the representative of the Umon While Hart and Switzer
were conversing, Abe Day passed by along the road
Neither Bukowsk: nor Townsend ever engaged mn discus-
sion with supervision concerning the Union 30

The record does not reveal whether or not Francis,

29 Switzer signed his card mn August while Spargo executed his card in
early October The record does not reveal when Bukowsk: or Townsend
signed therr authorization cards but the mference of record s that
Bukowski was an early signer, while Townsend affixed his signature to his
authorization card at a later stage of the organizational campaign

30 The foregoing 1s based upon a composite of the credited teshmony of
John Bukowsk: David Spargo, Jan Switzer, and David Townsend

Spargo credibly testified to two separate conversations which he had with
Kenneth Cniess the leadman mn the shop, concerming the Union During the
first conversation Criess stated to Spargo that he hoped the Union wouldn t
get in Spargo responded 1n substance that whereas Criess didn t need a
union this was not true of all of the employees on the job Spargo conceded
that he may have mtiated the conversation by asking Criess how he felt
about the Union The second conversation which transpired a few days
later on the day of the umon meeting which employees of Respondent

Liebengood, or Thelin signed umon authorization cards or
were m any manner active on behalf of the Umon

(3) The reduction-in-force decision

Shortly after he assumed his duties as pit supermtendent
on May 15, Day spoke with Jack Robison, vice president
of Respondent Robison mformed Day that the number of
pit personnel had to be cut to eight men In this regard,
Robison stated that this was necessary because of “too
much overhead” Day was successful mn delaying the
mmplementation of Robison’s directive by convincing
Robison that a “certain amount of overburden™ had to be
removed m order to facilitate the commencement of actual
operations This removal had been substantially but not
wholly achieved in November

Robison personally made the decision to effectuate the
terminations which resulted on November 4 He selected
the employees for termmation and did not consult with
Aphin, Day, Rosson, or any other supervisor

On Monday, November 1, he met with Apln mn his
Tucson office for the purpose of recerving from Aphn a
“routine report” concerning a separate matter After Aplin
had completed his report to Robison, Robison told Aplin
that seven employees were gomng to be laid off and he
presented a list contaiming seven names to Aplin Robison
mstructed Aplin not to “fight 1t™ but to “accept 1t” because
this was “the way” the Company had to go for “obvious
economic reasons” Aplin was mstructed by Robison to
delay the effectuation of the terminations until the
paychecks had been prepared Thereafter, the necessary
mformation was sent to the Tulsa office and checks were
written and returned to the Helvetia operation 31

(4) The bases of the selection

Robison testified that the selection of employees for
layoff was based partly on “company service” and partly
on “qualifications ” Robison testified, in substance, that
the application of these bases to the seven employees
included 1n the reduction in force varied

Robuson further testified that the Company maintains no
written sentority lists but that he had “one of his own ” He
additionally testified that he retaimned employees who had
less company service than employees who were laid off

Robison testified that he selected Bukowsk: for layoff
because he was “one of the juniors™ with less service and
that the Company had other employees who could do
“multiple jobs at the quarry” such as driving and operating

attended Spargo and Cness spoke together in the presence of employee
Henry Cness walked up to Spargo and Henry and said I wish you old
boys good luck at the umon meeting tonight Youre gomg to need 1t °
Spargo responded To each his own Spargo conceded that it was not
unusual for employees to openly discuss the Umon and that it was
conceivable that on this latter occasion he and Henry may have been
talking about the union meeting 1n Criess presence Spargo testified that
Criess acted kind of huffy about 1t

31 The foregoing with respect to the conversation between Day and
Robison 1s based upon the credited and undisputed testimony of Abe Day
The mutually corroborating testimony of Gordon Aplin and Jack Robison
establishes the nature and content of the meeting between them on
November 1 I find upon the basis of their testimony that Robison did not
consult with Aplin concerning either the necessity of a reduction 1 force or
the 1dentity of the ndividuals to be included theremn
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other equipment Robison testified that Bukowsk: was not
qualified to do this

With respect to the selection of Spargo, Robison testified
that Spargo was a “second man” to Abe Day and that two
men to supervise the employees 1n the quarry were not
necessary Robison further testified, in substance, that he
considered Spargo’s duties to assign work to employees in
the quarry an mtegral part of his responsibility and that
with Abe Day’s presence and with the quarry only
“working half the time” the need for Spargo’s services was
reduced Robison additionally testified that, as Spargo was
the highest paid employee n the quarry, he was “eliminat-
1ng some more expense” by termmating Spargo

Robison testified that Switzer was a quarry driller and
was a “qumor” He further testified that the Company
needed “people with multiple jobs” and that, after the
Company obtained 1ts new power drill, only one drill and
operator were needed

In early September, employees Switzer and Wilson were
employed as drillers The Respondent obtamned a new
pneumatic drill which was more efficient than the older
drill which 1t replaced The new drill was assigned to
Switzer Switzer was terminated while Wilson was retained
in Respondent’s employ In substance, Apln conceded
that the superior driller was terminated

The selection of Townsend for termunation, according to
the testtmony of Robison, was based upon Robison’s
understanding that as a kiln helper Townsend had had no
experience 1 the quarry and that his records did not show
that he had worked 1n a mme In substance, Robison
testified that Townsend would not be as valuable to the
Company as an employee who had quarry experience
Additionally, according to Robison, the job as kiln helper
1s not a skilled one

(5) The economic constderation

Soon after assuming his duties with Respondent,
Robison made a study of the Helvetia operation and found
1t overstaffed and inefficient In April 1971, before Gordon
Aplin jomned Respondent’s staff, Robison commuissioned
Aplin to prepare a cost analysis report Aplin’s report
revealed that i1t would be uneconomic to operate the kiln at
less than 200 tons per day In the week ending October 10,
the storage bins had reached full storage capacity To
counter this condition production was severely curtailed
during the following week and in the week ending October
24 no production was attempted

In the beginning, Duval Corporation was Respondent’s
only customer Later Kennecott Copper Corporation
ordered material The sales staff held out prospects of
securing other customers

Upon assuming direction of the Helvetia operation and
completing his own personal survey of the operation,
Robison concluded that i order to determine whether the
Helvetia facility could be profitably operated it should be
fully staffed and fully activated As found, the mitial
shipments were made from the facility to customers on
August 13 This followed a shakedown period during

32 There 15 no substantial evidence of record from which 1t may be
concluded that on and after November 5 a sigmificant amount of overtime

which, on June 15, 1971, Gordon Aphn had entered
Respondent’s employ as plant manager, arnving at the
Helvetia site on July 5, 1971 Subsequent to Aplin’s arrival,
substantial reorganization at the managerial and superviso-
ry level was effectuated by Robison

Robison characterized the Helvetia operation as an
unprofitable one and further testified that, in order to
sustain the operation, funds were periodically transferred
from the parent company to Respondent Because, after
production commenced, prospective markets for the
products bemng produced at Helvetia did not materialize
and because costs made operations at less than full
capacity unprofitable, Robison assessed alternatives open
to him to achieve a financially viable operatton He
concluded that a reduction in force was necessary 1n order
to reduce overhead He sought first to achieve this by
attnition By November 1, he had concluded that the
employee complement would have to be further reduced
by seven In conjunction with this determmation, Robison
decided to reorgamze the method of operating by retaining
a nucleus of employees, other than maintenance, who
could be used interchangeably and alternately in perform-
ing quarry duties and kiln duties, ncluding the crushing
and delivering of the materials to customers

On November 4, seven employees were terminated On
November 5, 15 hourly paid production employees
remained m Respondent’s employ 32

(6) The termmations accomplished

On November 4, Bukowski, Francis, Spargo, and Switzer
were working mn the pit Day mformed Spargo that he was
being termmated and gave Spargo some paychecks and
mstructed him to give them to the employees Spargo
approached Switzer and informed Switzer that they had
been laid off and m due course Bukowski, Francis, Spargo,
and Switzer gathered at the pickup truck which Day was
driving As Switzer started to get imto the pickup truck,
Day said, “I want you guys to know this—I never had
nothing to do with this ” The four employees proceeded to
the office of Aplin where they met with Aplin and Rosson
Speaking to the group of employees, Aplin said, “Believe
me boys, I don’t know what happened Word just came
down, no explanation was given > Spargo distributed the
checks to the employees and the employees remamed 1n
the office for a brief mterval while they calculated the
accuracy of the amounts paid them In the course of so
domg, Spargo asked Aphn what reason the employees
could give m order to collect unemployment compensa-
tion Aphn said, “Well, reduction in force 1s the only
excuse I can give you” The meeting ended and the
employees left the office

Townsend also met with Aplin and Rosson i Aphn’s
office In substance, Aplin and Rosson informed Town-
send that 1t was necessary that Townsend be laid off
Townsend was informed that 1t was not their desire to do
this, but that they had no control over the matter in that
the directive had come “from Tulsa ” Townsend was told
that he had done a good job Aplin told Townsend that he

was worked by the remaining employees Rather, the evidence suggests it
was exceedingly minimal
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would give him a letter of recommendation He later did
s0 33

Conclusions

The November 4 terminations raise a close question I
find, as Respondent contends, that at the time the
terminations were effectuated economic exigencies necessi-
tated a reduction 1n force as a counter to the unfavorable
profit picture n which the Respondent found 1tself at the
Helvetia operation The sole ssue, therefore, 1s whether the
alleged discriminatees, or any of them, were included 1n the
reduction 1 force for discnmmatory reasons If Respon-
dent was motivated, even 1n part, n selecting any of the
employees for termiation because of his union activities, a
violation of Section 8(a)(3) and (1) of the Act results

The General Counsel established to my satisfaction that,
as found above, Respondent opposed unionization of the
Helvetia operation He further established that Bukowski,
Spargo, Switzer, and Townsend each were active on behalf
of the Union and did more to support the organizing effort
than merely sign an authorization card Finally, the
General Counsel adduced evidence from which 1t may
farrly be mferred that Robison was aware of the umon
activities and advocacy of the four alleged discriminatees

In this latter regard, 1t 1s not necessary to find specific
documentation 1n the record, 1 the form of an admission
or confession on the part of Robison, to conclude, as 1 do,
that, contrary to Robison’s assertion, he was aware of the
union preferences of the four employees Suffice 1t to find
that, at the mine for a period of nearly 60 days prior to the
terminations, union efforts and discussions had been
openly conducted Supervision knew of the effort Apln
knew of 1t and Herb Dye from the Tulsa home office knew
of 1t and opposed it The anomaly of Dye possessing
knowledge which was not possessed by Robison, the
operating vice president situated on the scene, 1s too
portentous to accept And while the record does not
directly establish knowledge on the part of Robison of the
specific union mterests or activities of the four alleged
discriminatees, even granting the imperfections character-
1zing the relationship between Aplin and Robison, the
open discussion and activity engaged m by the union
proponents made ready identification an uncomplicated
matter Opposed as management was to uniomzation, it
required only rudimentary efforts to detect and determme
the identity of the proponents of the Union I am
convinced that, given the avowed mtention of upper level
management not to permut the umomzation of the Helvetia
operation, and given the undisguised and open nature of
the mvolvement of the discriminatees m union activities,
the circumstances of record are such as to warrant the
conclusion that Robison took the steps necessary to
apprise himself of the identity of employees openly
advocating the Union and that he was aware of the union

33 The foregomng with respect to the events which transpired on
November 4 surrounding the effectuation of the terminations of the
employees 15 based upon a composite of the credited testimony of Jan
Switzer David Spargo John Bukowski and David Townsend The
testtmony of Spargo Bukowski and Switzer concerning the events which
transpired at the meeting with Aplin and Rosson in Apln s office varies mn
some mmor respects Specifically I credit the testimony of Spargo and
Bukowsk: that Aplin stated that the directive had come down from Tulsa

actvities of each of the four alleged discriminatees when
he included them m s selection for accomplishing the
reduction m force which was put nto effect on November
4

It 1s 1n this frame of reference that Robison’s explanation
for the selection of the employees for termination on
November 4 must be evaluated Itis readily apparent from
the record that, despite Robison’s assertions, company
service was given no meaningful apphcation as a factor 1n
determiming the retention or termination of employees n
the November 4 reduction m force By his own testimony,
Robison conceded that employees were retamed who had
less company service than employees who were terminated
Moreover, no effort was undertaken by Respondent to
establish at the hearing for the record comparative
company service or semiority ranking of employees 1n job
classifications or operating sections Thus, to this extent, in
the face of the General Counsel’s prima facie case of
discrimination, Respondent failed convincingly to estab-
lish that the objective criteria of seniority or service was
actually applied as a measure in the selection of employees
for termination

In a stmilar manner, although the burden had shifted to
Respondent to prove that its selection was an objective one
not affected by discrimmatory considerations, Respondent
relied solely upon the generalized evaluation of Robison as
to the skills, experience, and comparative capabilities of
the terminated employees and those retained No docu-
mentation was offered i the way of personnel records,
and, singularly, no testtmomal fortification was sought
from supervisors who knew and had actually observed the
work of the employees terminated or retamned Indeed, the
record reveals that, in pomnt of fact, Aplin was of the
opiion that capable employees were being severed, but,
then, the record also shows that Robison had not consulted
with Aplin or, for that matter, Day or Rosson concerning
the selection of employees for termmation prior to actually
reaching his decision As Robison had no intimate
knowledge of the day-to-day work skills and capabilities of
the employees, 1t 1s apparent that, i the nature of things,
his selection was not an informed one The inference 1s
thus warranted that 1t was not an entirely objective one
and that considerations external to the job skills or
competency of the employees selected were mvolved

The rtecord as a whole thus fails to support the
Respondent’s contention that the reduction in force was
guided entirely by objective considerations Where no
convincing explanation 1s proffered relating to the termina-
tions of known umon proponents, and where hostility
toward the umomzation efforts of employees 1s otherwise
established, the conclusion 1s warranted that the selection
of umon proponents for termination was motivated, at
least 1n part, by discriminatory considerations

For this reason, in the absence of a more defimitive

The credited and undisputed tesimony of Townsend concerning Aplins
remarks to him 1n his separate meeting with Aphn reveals that Apln used
this terminology in mforming him of his termnation Accordingly I find
that 1n this regard Switzer s recollection of the statement of Apln 1s not
accurate

Gordon Aplin Abe Day and Buck Rosson did not testify concerning
this meident
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explanation of 1ts manpower needs and the skills and
capabiliies of the retained personnel, I find the General
Counsel established by the preponderance of the evidence
that termination of David Townsend was violative of
Section 8(a)(3) of the Act Townsend had welding skills
and was a kiln helper Respondent made no showing that
each of the employees retaimned possessed the skill,
experience, and versatihty to work both 1n the kiln and the
quarry and to be generally mterchangeable That Town-
send had been an entirely satisfactory employee 1s inferred
from Aphn’s proffer of a letter of recommendation at the
time of Townsend’s termination

Indicative of the discriminatory motivation which
accompanied Robison’s selection was also the inclusion of
David Spargo, the leadman 1n the pit, 1n the roster of those
terminated There 1s nothing of record challenging Spar-
go’s competency or versatihty His workday was primarily
consumed 1n the performance of work tasks in the mine
and only mcidentally to the routine mstruction and
direction of employees 1n their work The clear inference of
record 1s that he enjoyed the confidence of Abe Day under
whom he worked He was, however, an open and avowed
advocate of the Union and was mstrumental in seeking the
formulation of a wage and benefit plan He appears to
have been a leader among the employees 1 consulting with
Aplin 1n this latter regard There 1s sufficient basis for
mferrng that Respondent, opposed to the Union, would
find these latter characteristics of advocacy and leadership
dispensable Less clear 1s Robison’s rationale for terminat-
ing Spargo on manning or expense grounds The record
lends scant support to Robison’s evaluation of Spargo’s
service as bemg duphcative of Abe Day’s duties Spargo, as
found, devoted his workday largely to rank-and-file duties
The portion of lis days spent n transmutting Day’s
directives was apparently minimal His skills and versatility
were undoubtedly such as to render economic, on a
comparative basis, his higher hourly wage There remained
a need for hus skills and for the performance of work which
constituted the major portion of his former duties In the
circumstances, I am of the opmion, and find, that Spargo
was selected for termination not on the basis of objective,
business-related criteria, but because of his activity in and
advocacy of the Union

In a lke manner, Robison designated Switzer for
termination Switzer was recognized as more capable than
the drill operator, Wilson, who was retained i Switzer’s
stead Indeed, as late as mid-October, Abe Day expressed
confidence 1n Switzer as an employee “doing a good job
In the absence of more defmitive nsight into the
capabilities of Wilson, the retained drnller, than offered by
Respondent, I am compelled to find Switzer’s termmation
discriminatory

I reach the same conclusion with respect to the
termination of John Bukowski Bukowski had worked as a
laborer, a driller’s helper and a truckdriver Thus, contrary
to Robison’s testimony and evaluation, Bukowski was a
worker who possessed multiple skills Accordingly, the
objective nature of Robison’s selection 1s, with respect to
Bukowski, as with employees Townsend, Spargo, and
Switzer, placed 1n doubt

In sum, where, as here, an employer avows opposition to

an effort of employees to orgamze 1ts operation, where
employees openly participate in orgamzational activity and
where the employees who have so participated as principal
proponents are terminated, assertedly for cause, but, 1n
fact, pursuant to a selection process which foreclosed the
likehihood of an mformed and objective selection, a prima
Jacie case of discrimination emerges under Section 8(a)(3)
and (1) of the Act This prima facie showing was
susceptible of rebuttal by a showmng by the Respondent
that objective criteria was, m fact, apphed, and an
mformed choice made The evidence, as I view it, does not
warrant the conclusion that an objective, informed,
nondiscriminatory business judgment was made Robison’s
explanation as to the basis of his selection was superficial,
so patently so, in my opmuon, as to raise no obhigation on
the part of the General Counsel to probe more deeply The
burden of proving discrimination resides always with the
General Counsel But prima facie proof must be met with a
defense of substance I find Robison’s explanation failed to
achieve that quality

For the foregoing reasons, and upon the entire record, I
find that Respondent violated Section 8(a)(3) and (1) of the
Act by terminating employees Bukowski, Spargo, Switzer,
and Townsend

IV THE EFFECT OF THE UNFAIR LABOR PRACTICES
UPON COMMERCE

The activities of the Respondent set forth 1n section III,
above, occurring m connection with the operations of the
Respondent described in section I, above, have a close,
mtimate, and substantial relation to trade, traffic, and
commerce among the several States, and tend to lead to
labor disputes burdening and obstructing commerce and
the free flow of commerce

THE REMEDY

Having found that the Respondent has engaged n unfair
labor practices 1n violation of Section 8(a)(1) and (3) of the
Act, I shall recommend that 1t cease and desist therefrom
and take certan affirmative action designed to effectuate
the policies of the Act

Having found that Respondent unlawfully terminated
the employment of employees Frank Figueroa, John
Bukowski, David Spargo, Jan Switzer, and David Town-
send, m violation of Section 8(a)(3) and (1) of the Act,
having further found that the Respondent was economical-
ly justified n effectuating a reduction m force on
November 4 and thereby termmating some of its employ-
ees on that date, and having additionally found that
Respondent unlawfully discriminated m the selection of
the four latter-named employees for mclusion m the
reduction 1n force, I shall, accordingly, order that Respon-
dent offer to Frank Figueroa and to each of the aforesaid
specifically named employees who were unlawfully termi-
nated on November 4, immediate and full reinstatement to
his former or substantially equivalent position, without
prejudice to his semority and other rights and privileges In
the event that there is msufficient work for the four
employees unlawfully terminated on November 4, Respon-
dent 1s hereby ordered to dismuss, if necessary, all persons
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who were newly hired after the discriminatory termunations
on November 4 If there 1s not then sufficient work for the
remaming employees and those to be offered remstate-
ment, all available positions shall be distributed among
them without discrimination against any employee because
of union activities, i accordance with a system of seniority
or other nondiscriminatory basis The Respondent shall
place those employees, 1f any, for whom no employment 1s
available after such distribution on a preferential list, with
priority 1n accordance with a system of seniority or other
nondiscriminatory basis, and thereafter offer them remn-
statement as such employment becomes available and
before other persons are hired for such work See Venture
Packing Co, Inc, 163 NLRB 540

I shall further order that Respondent make whole each
of the aforesaid specifically named employees for any loss
of earnngs he may have suffered by reason of the
discrimination agamst him Backpay shall be computed 1n
the manner prescribed 1n F W Woolworth Company, 90
NLRB 289, together with mterest n accordance with the
policy of the Board set forth in Iszs Plumbing & Heating
Co, 138 NLRB 716

Upon the foregomg findings of fact and upon the entire
record m this case, I make the following

CONCLUSIONS OF LAw

1 Santa Rita Mining Company, a Division of Home-
Stake Production Company, 1s an employer engaged m
commerce within the meaning of Section 2(6) and (7) of
the Act

2  Umted Cement, Lime and Gypsum Workers Inter-
national Umion, AFL~CIO, 1s a labor orgamization within
the meaning of Section 2(5) of the Act

3 By threateming its employees with plant closure n
the event they select a union to represent them, by
promising to implement a pay and benefit plan in the event
the employees abstam from selecting a union to represent
them, by threatening employees with termination if they
select a union to represent them, by interrogating employ-
ees concerning therr umon activities and the umion
activities of other employees, and by creating the impres-
sion that the union activities of employees are under
survelllance by supervision, the Respondent violated
Section 8(a)(1) of the Act

4 By termiating the employment of John Bukowski,
Frank Figueroa, David Spargo, Jan Switzer, and David
Townsend because they engaged m union and concerted
activity, Respondent violated Section 8(a)(3) and (1) of the
Act

5 The aforesaid unfair labor practices affect commerce
within the meaning of Section 2(2), (6), and (7) of the Act

Upon the foregomng findings of fact, conclusions of law,
and the entire record, and pursuant to Section 10(c) of the
Act, I hereby 1ssue the following recommended 34

34 In the event no exceptions are filed as provided by Sec 102 46 of the
Rules and Regulations of the National Labor Relations Board the findings
conclusions and recommended Order herem shall as provided in Sec
102 48 of the Rules and Regulations be adopted by the Board and become
its findings conclusions and Order and all objections thereto shall be
deemed waived for all purposes

ORDER

Respondent, Santa Rita Mining Company, a Division of
Home-Stake Production Company, 1its officers, agents,
successors, and assigns, shall

1  Cease and desist from

(a) Discouraging membership 1n United Cement, Lime
and Gypsum Workers International Union, AFL-CIO, or
any other labor orgamzation, of its employees, by
terminating employees because of their unmon or concerted
activities or, m any hike or related manner, discriminating
against any of its employees 1n regard to hire or tenure of
employment or any term or condition of employment,
except to the extent permutted by Section 8(a)(3) of the Act,
as amended

(b) Threatening employees with plant closure 1 the
event they select a union to represent them, promusing
employees to mmplement a pay and benefit plan i the
event they abstamn from selecting a union to represent
them, threatening employees with termination 1n the event
they select a union to represent them, interrogating
employees concerning their own union activities or those of
other employees, and creating the impression of surveil-
lance of the union activities of employees

(¢) In any like or related manner nterfering with,
restraming, or coercing employees 1n the exercise of their
rights guaranteed 1n Section 7 of the Act

2 Take the following affirmative action necessary to
effectuate the policies of the Act

(a) In the manner specified mn the section of this Decision
entitled “The Remedy,” offer John Bukowski, Frank
Figueroa, David Spargo, Jan Switzer, and David Town-
send immediate and full remnstatement to their former or
substantially equivalent positions of employment at the
Helvetia operation

(b) Make each of the aforesaid specifically named
employees whole for any loss of wages which he may have
suffered by reason of the discrimmation against him 1n the
manner set forth above m the section entitled “The
Remedy ”

(¢) Preserve and, upon request, make available to the
Board or its agents, for examiation and copymng, all
payroll records, social security payment records, timecards,
personnel records and reports, and all other records
necessary to analyze the amount of backpay due under the
terms of this Order

(d) Post at 1ts Helvetia, Arizona, mine and its Tucson,
Arnizona, office and place of business copies of the attached
notice marked “Appendix 35 Copies of said notice to be
furmished by the Regional Director of National Labor
Relations Board for Region 28, shall, after being duly
signed by a representative of the Respondent, be posted by
the Respondent immediately upon receipt thereof and be
mamtamed by it for 60 consecutive days thereafter n
conspicuous places, including all places where notices to
employees are customarily posted Reasonable steps shall

35 In the event that the Board s Order 1s enforced by a Judgment of a
United States Court of Appeals the words in the notice reading  Posted by
Order of the National Labor Relations Board shall read Posted Pursuant
to a Judgment of the Umted States Court of Appeals Enforcing an Order of
the National Labor Relations Board
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be taken by the Respondent to msure that said notices are
not altered, defaced, or covered by any other materal

(e) Notify the Regional Director for Region 28, m
writing, within 20 days from the date of the receipt of this
Decision, what steps the Respondent has taken to comply
herewith 36

36 In the event that this recommended Order 15 adopted by the Board
after exceptions have been filed this provision shall be modified to read
Notify the Regional Director for Region 28 1n wnting within 20 days
from the date of this Order what steps the Respondent has taken to comply
herewith

APPENDIX

NoTICE To EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

WE WILL NOT, except to the extent permtted by
Section 8(a)(3) of the National Labor Relations Act, as
amended, termmate the employment of employees
John Bukowski, Frank Figueroa, David Spargo, Jan
Switzer, and/or David Townsend, or any other employ-
ee, because of membership 1 or activity 1 behalf of
United Cement, Lime and Gypsum Workers Interna-
tional Union, AFL—CIO, or any other labor organiza-
tion

WE WILL NOT threaten to close our mine i the event
our employees choose a umion to represent them,
promuse to implement a pay and benefit plan, in the
event our employees reframn from choosing a union to
represent them, threaten employees with termination m
the event they select a umon to represent them,
mterrogate employees concerning their own union
activity or the umon activity of fellow employees,
and/or unlawfully create the impression that the union
activities of our employees are under surveillance

WE wiLL offer immediate and full remstatement to
John Bukowski, Frank Figueroa, David Spargo, Jan

Switzer, and David Townsend to their former or
substantially equivalent positions of employment,
without prejudice to their seniority or other rights or
privileges

WE WwiLL make whole the above-named employees,
against whom we have discriminated, for any loss they
may have suffered by reason of our discrimination, by
payment to each of them of a sum of money equal to
the amount that he normally would have earned as
wages from the date of such discrimination to the date
of the offer of remnstatement, or placement on a
preferential list, as the case may be, less his net earnings
during such period, with interest thereon at 6 percent

per annum
SANTA RiTA MINING
CoMPANY, A DIVISION OF
HoME-STAKE PRODUCTION
CoMPANY
(Employer)
Dated By
(Representative) (Tatle)

We will notify immediately the above-named individuals, 1f
presently serving in the Armed Forces of the United States,
of the night to full remstatement, upon application after
discharge from the Armed Forces, in accordance with the
Selective Service Act and the Universal Military Traimung
and Service Act

This 1s an official notice and must not be defaced by
anyone

This notice must remain posted for 60 consecutive days
from the date of posting and must not be altered, defaced,
or covered by any other material Any questions concern-
ing this notice or comphance with 1ts provisions may be
directed to the Board’s Office, 7011 Federal Building and
US Courthouse, PO Box 2146, 500 Gold Avenue SW,
Albuquerque, New  Mexico 87101,  Telephone
505-843-2555



