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them but that he could not say what it was about because
he was not supposed to know. A few minutes later
Scrivener told the men that it concerned their joining
District 50.

When Smith came in he asked each of the men what
they thought about joining the Union. Most of the men
indicated that they would join District 50 and others
indicated that they would go along with the majority. On
conclusion of this polling of the men as to their union
sentiments, Smith turned to Scrivener and told him “there
it is.” Scrivener told them that several electrical
contractors in the vicinity belonged to District 50 and
were doing real good. Wilson mentioned that there was a
picket on one of the companies at that time. Scrivener
said he would either write or go see District 50 in Kansas
City. Some further discussion was had among the men.

I conclude and find that Smith was acting as an agent
of Scrivener in conducting this poll of the employees to
ascertain their union sympathy and that Respondent
thereby violated Section 8(a)(1) of the Act.

3. In the evening of March 15, Bill Cockrum
telephoned Scrivener and asked what he thought of Local
453. Scrivener replied he would not join with Local 453
although he had been a member of that Union at one
time, and that he could not afford to belong to the
National Electrical Contractors Association, herein called
NECA, and pay the 2-percent assessment,

Later that evening Cockrum called Ray Edwards of
Local 453 and discussed the situation, asking if Local 453
was willing to represent them. Edwards said they would
and a meeting was arranged for Monday, March 18. Bill
Cockrum thereafter talked to Wilson and others
concerning the situation and meeting with Local 453.

4. On the evening of March 18, Bill and “Don”
Cockrum, Smith, Sanders, and Wilson met with union
representatives, Moore and Edwards, at the union hall.
The men told Moore and Edwards of the events and said
they did not want to join District 50. Moore said Local
453 would represent them and asked them to sign union
authorization cards saying he knew Scrivener and would
see him and if necessary show Scrivener the authorization
cards to prove he was authorized to represent them. He
added that if Scrivener would not agree to recognize the
Union he could use the cards to petititon for an election.
Moore then answered questions as to their becoming
union members and assured the five men that they could
take the wireman’s examination and there would be no
problems regarding their ages. All five men then signed
union authorization cards.

After the meeting Moore called Scrivener and asked to
meet with him the next day. Scrivener agreed to come by
the union hall the following morning.

5. Moore and Scrivener had known one another for 20
years or so and talked about a number of topics on
Tuesday morning, March 19, before getting to the reason
for the meeting. Moore told Scrivener the Union
represented a majority of Scrivener’s employees and
wanted a contract with him. Scrivener said that he
doubted that the Union had a majority of his employees.
To resolve Scrivener’s doubt Moore showed him the
signed cards. Scrivener said Moore had one card more
than he had employees. Moore said it was just the
opposite that Scrivener had one more employee,
Perryman, who had not signed a union card. Edwards
asked Scrivener which card he was questioning and
Scrivener replied “Don” Cockrum. Edwards said he had
seen Cockrum on the job the previous day. Scrivener
acquiesced saying he guessed Cockrum was working.

Scrivener asked if Moore wanted him to send the men
to the union hall. Moore said no that Scrivener was to
keep the employees, that they would work out a contract.
Scrivener asked if he could get additional men from the
hiring hall if he was to expand his business and Moore
assured him he could. Scrivener said he was going to talk
to his attorney and would get in touch with Moore
thereafter and that he was not sure about an agreement
since there was another organization that the people might
be tied to. Moore said there was no fear of that, the
IBEW was the only organization involved and he had this
information from the people 'themselves. Scrivener asked
about a contract and Edwards gave him a copy of the
construction agreement.

Scrivener testified that Moore gave him a deadline of 6
p.m. to sign the union contract and that Moore said he
would replace all of Scrivener’s men with good men from
the union hall.

I have no doubt that the Union would have liked to
have Scrivener sign a standard contract as soon as
possible, but I do not believe Scrivener was given a
deadline nor that Moore and Edwards said Scrivener’s
men would be replaced by men from the union hall. 1
credit the testimony of Moore and Edwards against
Scrivener, noting further that such tactics would virtually
make it impossible for the Union to organize any
company if the employees who sought to be represented
would immediately be replaced by other union members
upon the signing of a union contract. Such a self-defeating
tactic would become known quickly in the trade and
would halt any organizational activities the Union
attempted.

It 1s clear that Scrivener reported such statements to
employees thereafter, seeking thereby to frighten them
away from the Union in an attempt to undermine the
Union’s majority. I conclude that Scrivener’s testimony is
not to be credited.

In its brief Respondent claims that the testimony taken
as a whole demonstrates that Scrivener’s claim that
Moore demanded he sign the particular agreement, join
NECA and pay it a 2-percent fee is borne out by the fact
that the Union agreed that all of its signatories in the area
are either members of NECA or have agreed to be bound
by that contract. The construction agreement calls for a
payment of 1 cent an hour towards an apprenticeship and
training program, a further amount of 1 percent of the
gross monthly payroll to be paid into a benefit fund, a
contribution of 15 cents an hour for payment of a health
and welfare fund, and an amount of 4 percent of the gross
payroll toward a vacation fund. Respondent has not made
clear whether the 2 percent it speaks of is a part of the
above amounts or is a membership fee for NECA or just
what it represents. I can only determine from the evidence
before me that the Union does have signatories who agree
to be bound by the terms of the NECA contract and are
not NECA members and do not assume the obligation of
NECA membership or dues and fees. I find that the
Union did not demand that Respondent join NECA as a
part of any contractual agreement between Respondent
and the Union and that Respondent’s claim in this
direction is not true.

6. During March 19, Scrivener visited the jobsites
several times and first appeared at the jobsite where
Wilson, Smith, Sanders, and Perryman were working
shortly after his meeting with Moore and Edwards.

Wilson testified that it was about 10:30 a.m. when
Scrivener came in the apartment house jobsite and said,
“Bud did you guys sign those cards at the hall last night?”
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Wilson rephed “Yes,” and Scrivener asked what they
wanted to do it for. Wilson said they thought Scrivener
wanted a union. Scrivener said no. Wilson said Scrivener
was talking District 50 awfully strong. Scrivener said he
didn’t want it and asked if they knew what they had done.
Wilson said they were trying to better themselves.
Scrivener said that he had just come from the union hall
and that Jack Moore told him that if they organized
Scrivener, that Scrivener could not keep his present
employees, and that the Union would replace them with
good men. Scrivener said the men knew they could not go
to work for another shop and he was telling them this for
their own good. Wilson said he had known Moore for
several years and could not believe Moore said that.
Smith and Perryman came in the room and Scrivener
noted that Perryman was the only one who had not signed
a card and said something about letting everyone go.
Smith and Wilson told Scrivener they were going through
with the Union.

7. After lunch Scrivener came back to the apartment
and asked Wilson if he had seen Doyle Luce, of Aton
Luce Electrical Contractors. Wilson said he had not.
Scrivener said Luce was supposed to come by and give
him a bid on finishing the apartment job. Scrivener told
Wilson and the others to get everything roughed in, that
they were going to have to get somebody else to finish the
job and at quitting time they were to take all the
materials and supplies back to the shop and to wait there
because he wanted his lawyer to talk with them.

8. After the morning discussion Scrivener spoke to
Sanders saying he understood they had signed cards at the
union hall. Sanders said that was right. Scrivener said he
had not thought the boys would do him that way and that
Moore told him if he signed a contract with the Union
they would not use any of the five card signers. Sanders
said that if the Union operated that way he did not want
any part of it.

I conclude and find that Scrivener’s questioning of the
employees as to their signing union cards and threatening
that they would lose their jobs as a result of their activity
as set forth in 6, 7, and 8 above violate Section 8(a)(1) of
the Act.

9. “Don” Cockrum rode to the shop with Scrivener
after work on March 19. Cockrum orally testified that
during the ride Scrivener said he might have to lay some
of the guys off. He continued that if they would have
come and talked to him about it he might have
reconsidered but they went up there (to the Union) and
signed up without talking to him. Scrivener said he would
probably let Don’s brother go and that the men had
gotten him into a mess.

“Don” Cockrum’s testimony concerning Scrivener’s
statement about another electrical contractor is contrary
to his affidavit. Cockrum stated orally that Scrivener told
him electrical contractor James Mitchell was working
across the street from the jobsite that day and in
conversing with him, Mitchell told Scrivener that if
Scrivener’s men came out there looking for a job Mitchell
was going to offer them $1.25 an hour (the minimum
wage and a sum far below what the men apparently were
receiving).

“Don”” Cockrum identified his affidavit and admitted
he had sworn that its contents were true. The affidavit
recites that on the trip with Scrivener to the shop,
Scrivener said he would probably have to let everybody go
because they had gotten him into “a hell of a mess,” and
he was going to have to let Don’s brother go for sure
since he was the ringleader, and he would really be in a

mess if he earned a little bit more money (apparently
referring to the Board’s jurisdictional standards).
Cockrum’s affidavit said Scrivener told Cockrum he had
called James Mitchell Electric and told Mitchell that if
any of Scrivener’s employees called him for a job that
Mitchell was to pay them $1.25 an hour even 1f he could
use them, and that he had called some other contractors
and they wouldn’t be needing any help. Scrivener said the
employees had made their beds and now they could sleep
in them.

“Don” Cockrum stated the affidavit was in error and
that Scrivener had not called Mitchell but that Mitchell
had called Scrivener. When asked to explain why he
would sign and swear to a statement containing such a
distortion and particularly where he had initialed a
correction right in the middle of this particular section,
Cockrum replied that he did not read it over carefully.
Thereafter Cockrum admitted that Scrivener said the
following two sentences reported in his affidavit: “He said
he had called some other contractors and they wouldn’t be
needing any help. He said the employees had made their
bed and now they could sleep in it.”

Taking the testimony as a whole and noting again the
position in which Cockrum was placed by his actions and
those of Respondent and Respondent’s attorney, I find
that the version of the conversation concerning Mitchell
contained in the affidavit is the true version of what
occurred and that this was at least partially corroborated
by Cockrum. It would not make sense for Scrivener to
have contacted other employers to find out whether they
would use his men and at the same time not have
contacted Mitchell in regard to this same question.

I conclude and find that Scrivener in his conversation
with Cockrum on the afternoon of March 19, violated
Section 8(a)(1) of the Act, by threatening employees with
loss of their jobs because of their union activity.

Scrivener’s statements to Cockrum about the other
clectrical contractors was an impliat threat of
blackballing the men for their union activities and was the
forerunner of and renders credible Smith’s version of a
telephone conversation between Scrivener and himself on
March 20 in 12 below.

10. The employees got to the shop about 4:15 p.m.
Scrivener opened the meeting with the men after Attorney
Jones' arrival by stating Moore told him he would not be
able to use the five men he presently had employed and
that he would replace them with good men. Scrivener said
there was no way he could be forced to join Local 453
because he did not come under the Board’s jurisdictional
amount of $50,000. Jones and Scrivener apparently looked
over some tax forms and agreed on the absence of the
jurisdictional amount. Jones then talked to the men
mentioning that the initiation fee for Local 453 was
something like $300. Bill Cockrum spoke up saying Jones
was wrong, that it was $50. Jones said he might have been
thinking of the initiation fee for the Sheetmetal Workers.

After some more discussion, the three journeymen,
Smith, Bill Cockrum, and Wilson advised Scrivener that
they wanted Local 453 as their bargaining representative.
Scrivener, who admitted he had made up his mind earlier
in the afternoon to discharge the men and had asked his
wife to make up their checks, got their checks from the
office, brought them out, and started to hand them to the
three journeymen. Bill Cockrum told Scrivener he wanted
to know whether or not he was fired before accepting the
check. Scrivener turned to Attorney Jones and asked what
he should say. Jones said he would let them go and let
Jack Moore handle them from the union hall. Scrivener
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nodded his head affirmatively to Cockrum and gave the
three men their checks. They picked up their tools and left
the shop. While walking towards their cars, Scrivener
came out of the shop and said they were welcome to come
back the next morning if they wanted to go to work.

11. On the morning of March 20 all the men reported
for work and were given assignments by Scrivener. Smith
and Bill Cockrum were scheduled to go to the apartments
on South Florence Street and were loading their trucks
with materials when Scrivener came outside the shop and
talked to them and Wilson. Scrivener said there was one
thing his attorney wanted to know and that is whether
they were affiliated in any way with Local 453. The three
men said they were. Scrivener said that he could not use
them. The men loaded their tools and left.

I conclude and find that the discharges of Bill
Cockrum, Wilson, and Smith on March 19 and 20 were
violative of Section 8(a)(3) and (1) of the Act. I do not
credit the tortured explanation of Scrivener that he did
not want the men to get in trouble with the Union and
was allowing them to leave for better jobs.

12. On the evening of March 20, Smith received a
telephone call at home from Scrivener. Scrivener told
Smith he would like him to come back to work and hated
to see Smith’s family suffer on account of this thing.
Scrivener said the other contractors such as Balmer, Ivan
Franks, and Jim Mitchell, had gotten together to keep
them from working and that he would not find a job,
while they would furnish Scrivener with men if he needed
them. Smith told Scrivener he was planning on going
through with the Union because he felt he could better
himself. Scrivener said that if he wanted to change his
mind he could come back to work within 2 weeks.

I conclude and find that Scrivener in this conversation
violated Section 8(a)(1) of the Act by threatening the
employees with blackballing because they had chosen the
Union as their collective-bargaining agent.

13. Following the Union’s demand letter of March 20,
in which it protested the discharge of the three employees
on March 19 and 20 and said it was filing a charge, the
Union filed a charge of 8(a)(1), (3), and (5) violations on
March 21. Respondent wrote a letter to the three
dischargees dated March 22, which they did not receive
until Monday, March 25.° This self-serving letter claims
that Respondent has not discharged any of the three and
that they are free to report back to work on Monday
morning, March 25. After contacting the Union for
advice, the three men reported back for work on Tuesday,
March 26, and worked that day and March 27. Cockrum
left work early because of an injury to his son and when
Smith and Wilson reported to the shop that evening
Scrivener told them they were caught up and he would
have to lay two of the three of them off for a few days. A
suggestion was made that straws be drawn between the
three. Smith and Cockrum were laid off following the
drawing and Wilson was kept on along with new
employees Clyde Hunt and Jim Statton.

“The letter follows:

Gentlemen.

This letter is written to clanfy the fact that I have not discharged either
one of you and you are all free and welcome to work for me as usual at
any tme, whether or not you are members of the I B.E W. Union or
any other union.

I will be glad to have any or all of you work as usual, so long as I have
work available which you can do, and 1 would be glad to have you
report to work Monday morning as usual

It was never my ntention to discriminate against you in any way for any
interest you may have in any umon. However, I did feel it was my duty

14. On April 1, Wilson was sick and Scrivener called
Smith, according to Wilson at his suggestion, and had
Smith report back to work. Smith and Wilson continued
to work until April 18 with the remainder of the
employees. At that time everyone was back to work
except Bill Cockrum.

15. On April 17, a Board field examiner met with
Scrivener for several hours to discuss the charge against
the Company, as well as the Company’s contention made
in its letter to the Regional Director of March 22, that it
did not come within the jurisdiction of the Board.

That evening the field examiner met with Bill and
“Don” Cockrum, Smith, Sanders, and Wilson at the
union hall. The field examiner interviewed the five
employees that night and only took affidavits from three
of the five due to the lateness of the hour.

16. On the following morning, April 18, when Wilson
went to work, Scrivener motioned him into the office and
asked “Did you guys meet with the Labor Board last
night?”’ Wilson answered yes. Scrivener said “They sure
don’t talk much do they?”” Wilson replied no and went on
out to gather material to go to the job. Later, while he
and “Don” Cockrum were getting ready to go out,
Scrivener came up to him again and said, “You say you
met with the Labor men last night?”’ Wilson answered
“Till about 11 or 11:30.” Scrivener said ‘“‘That old boy
sure don’t tell you nothing.” Wilson answered “No Bob,
he’s a journeyman.”

While Sanders was at the shop getting ready to go to
work on April 18, Scrivener came up and asked him,
“Did the boys find out anything last night?” Sanders
answered not that he knew of.

Scrivener did not directly deny the testimony of
Sanders and Wilson but rather testified that he had no
knowledge as to whether any of the men talked to the
Board field examiner prior to laying them off on April 18.
He maintained that the first time he learned who had
talked to the Board field examiner was when Wesley
Smith told him about it. Asked when that was, Scrivener
said “I would say on April 20.” According to Scrivener,
Smith told him the identity of the men who spoke to the
field examiner while Smith was at the shop getting ready
to go to work. Scrivener was not able to say where Smith
:ivas working that day and was not completely sure of the

ate.

Smith was not questioned about this conversation, it
first being mentioned during Respondent’s defense.
Scrivener’s guess of April 20 as the date of the
conversation is obviously incorrect since Smith was laid
off on April 18 and did not work for Scrivener until called
back on May 4. If the conversation took place, and it
seems possible that it did, then it must have occurred in
the morning of April 18, the same day Scrivener laid
Smith and the other men off.

Commonsense would indicate that when the Board field
examiner was in the area investigating the case and
interviewing Respondent and the case involved a claim of
majority and individual discharges, that the Board
examiner would investigate the charging party’s case by
interviewing the dischargees and the individuals who made
up the union majority. So it should have been no secret

to tell you what had been told me by Mr. Jack Moore of the I B.E.W.
Union, when he demanded me to sign a contract with him, to the effect
that if I signed such contract 1 would be required to hire all men
through his hiring hall and that Mr Moore would not permit you men
to work for me, 1n all probability, as you would have to stand in line in
the hiring hall procedure and I would have to hire the men who had first
signed 1n the hiring hall who were without jobs
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from Scrivener that the Board field examiner would meet
with the five union card signers.

I find from the testimony of Scrivener, Sanders, and
Wilson that Scrivener on April 18, knew of the employees
meeting with the field examiner and the identity of the
men who were interviewed by the field examiner on the
evening of April 17.

I conclude and find that Scrivener’s questioning of
Wilson and Sanders on April 18 concerning their meeting
with a Board field examiner violated Section 8(a)(1) of the
Act.

17. On the afternoon of Thursday, April 18, after
finishing work, the men reported back to the shop.
Scrivener told Don Cockrum, Wilson, Smith, and Sanders
that he had no work for them and if something came in
over the weekend he would call them. He asked if they
wanted their checks to save them a trip on the following
Friday morning. The four men said yes and Scrivener
gave them their checks. Clyde Hunt, Jim Statton, and
Perryman were not laid off by Respondent and worked
thereafter.

Following this layoff Sanders was never called back to
work. Smith and Wilson were called back on May 4 and
as noted earlier “Don” Cockrum returned to work in the
early part of June.

Thus, on April 18, Scrivener laid off the remaining four
employees who signed union authorization cards, having
previously laid off and not recalled Bill Cockrum. In
contrast he retained on his payroll Perryman, the sole
remaining employee of those employed when the union
organization started and Hunt and Statton, none of whom
had any part in the union organization. In fact Hunt and
Statton were obviously hired to replace some of the
union-affiliated employees.

Scrivener’s explanation of this layoff was that the other
men were retained on jobs they had started and that he
was short of work. Scrivener's explanation is not
convincing. The fact is that the men were on jobs at the
time and that there was some other work such as the
apartment house still to be dome. Further Scrivener
assigned men to the jobs and could have made
assignments so as to retain senior men if the amount of
work available was decreasing. In making these layoffs
Scrivener was retaining Statton, a man with apparently no
previous experience who had been on the job less than a
month while laying off more experienced helpers. Further
the fact that a man had started a particular job would not
seem to make any difference since the men would be
following wiring diagrams in wiring a house or apartment
and in any event a journeyman electrician should be
capable of picking up a job at any point from any other
journeyman. Certainly this was done at times when men
were ill, as for instance on April 1, when Wilson was ill
and advised Scrivener to call in Smith to work which
Scrivener did. Certainly it would have been to Scrivener’s
benefit to retain more experienced helpers.

Scrivener is entitled to run his business in any manner
he desires as long as it does not discriminate unlawfuily
against his men. His explanation as to why he laid these
four men off was not clear or convincing and seems to be
contrary to commonsense and good business practice. In
view of the parallelism of the union activities of these men
and Scrivener’s layoff of them, his reasons for the layoff
are not sufficient to overcome the prima facie case
presented by the General Counsel.

In determining motive and reaching this conclusion I
have noted the circumstances of the prior discharges of his
employees and Scrivener’s being assured by his attorney

that he was not subject to the jurisdiction of the Board.
The men’s union activities were not open or dramatic
after that. Here a new event occurs, the Board field
examiner is investigating the charge and even after the
harsh discipline of discharge for daring to want a union of
their choice, the men go to the union hall and discuss
Scrivener’s actions relating to the charge in interviews
with the Board field examiner. Scrivener knowing of his
employees meeting with the Board field examiner and
being aware of the advice that he was not subject to
Board jurisdiction, summarily laid off the remaining four
employees in a rather evident attempt to demonstrate that
he controlled their working conditions and to punish them
for having the temerity to meet with and give evidence to
the Board field examiner.

The circumstantial evidence of the event is sufficient to
find that this is why Scrivener engaged in retaliation
against his employees. It is not necessary that we have a
confession from Scrivener to reach this result, nor that we
have statements from him to indicate this is why he laid
off these employees. The evidence of Scrivener’s quick
reaction to the concerted and union actions of his
employees in the past in threatening to discharge and in
discharging them, added to his hiring of new employees
and his retention of them in subsequent layoffs in
preference to the “union minded” employees, along with
his quick reaction in laying off the four employees prior to
the end of the workweek and on the same day he
determined they met with the Board field examiner and
while there was work for them to do, plus his
determination that he was not subject to the Board’s
jurisdiction, and his lack of credibility in testifying, is
sufficient for me to find that at least one of his reasons,
and I believe it was the main reason, for laying off these
four men was in retaliation for their meeting with the
Board agent to give testimony regarding the charges
concerning them against Scrivener and further to
discourage any other employees from so doing. The
immediate parallel of the factual situation is too close to
be coincidental.

Respondent states that these layoffs could not be found
as violations of Section 8(a)(4),” since the employees had
not filed charges nor had they appeared in a Board
proceeding and given testimony, and cites as his authority
N.L.R.B. v. Ritchie Manufacturing Company, 354 F.2d
90 (C.A. 8).

With due deference to the Eighth Circuit, it appears
that the Board has not so narrowly construed Section
8(a)(4) but has found that the Section is broad enough to
encompass a situation such as this and I must follow the
Board’s line of decisions.

Section 8(a)(4) first comes into play when a charge is
filed with the Board. Thus an individual filing a charge
becomes protected by the Act and if he is thereafter
discriminated against because he filed the charge, Section
8(a)(4) has been violated. In th¢ instant situation the
Union acting as the bargaining agent for the employees
filed a charge in their behalf alleging that three of them
were discriminatorily discharged and that all of the
employees were discriminated against by Respondent’s
refusal to bargain with the employees collective-bargaining
agent. Thereafter the Board in exercising its statutory
function sent a field examiner to secure facts concerning
this charge to determine whether it had merit or not. The

'Sec. 8(a)(4) provides that “it shall be an unfair labor practice for an
employer to discharge or otherwise discriminate against an employee
because he has filed charges or given testimony under this Act ™
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field examiner interviewed and discussed the charge and
the jurisdictional aspects with Respondent Scrivener and
thereafter interviewed the five union card signers and took
affidavits from them so that the Regional Office might
analyze the case to determine whether the charge had
substance. I have found above that Respondent laid off
these employees in retaliation for their meeting with and
being interviewed by the field examiner and giving
affidavits to him, all in furtherance of the Region’s
investigation of this charge.

I conclude and find Respondent’s discharge or layoff of
these four individuals in these circumstances violated
Section 8(a)(4) of the Act. To accept Respondent’s theory
of Section 8(a)(4) would be to place a premium on form
rather than substance and what seems to be clear intent.
The four 8(a)(4) dischargees were already the subject of a
charge involving discharge of two of them and refusal to
bargain as to all of them in that the union card signers
constituted five-sixths of the bargaining unit at the time of
the demand. The Union which was their bargaining agent
filed the charge in their behalf. To follow Respondent’s
theory 1t would be necessary for each of these men to have
signed the charge individually in his own name. Clearly,
anything that a principal can do, an agent with authority
can do for him, and here as the bargaining agent for these
men, the Union had that authority.

Secondly, the protection afforded by Section 8(a)(4)
would seem not meant solely for those who signed the
charge but rather to be invoked at the time the charge is
filed, so that employees who are called on for information
by Board agents will not be discriminated against by their
employers because they assisted the Board in the exercise
of its statutory function of determining the merits of a
charge. To suggest otherwise would be to say that the
Board must investigate the factual background of charges
and that a respondent is entitled to hinder that
investigation by discharging each and everyone who
appeared and talked to the Board agent, as long as the
employee had not performed the ministerial act of signing
a charge. Clearly where Congress gave the Board the
authority to investigate and determine whether charges
have merit, it intended that the Board not be hindered
in so doing and established the filing of the charge as the
initial guide post rather than as a sine qua non, for the
protection of those who assisted the Board, sometimes
reluctantly, in the performance of its statutory functions.

Thus my conclusion that Respondent violated Section
8(a)(4) rests on two points; (1) that the signer of the
charge was the agent of these individuals and, (2) that
Section 8(a)(4) must necessarily apply to employees who
are interviewed by and give affidavits or statements to
Board agents during the Board’s exercise of its statutory
function to investigate and determine the merits of charges
filed with it.

The Board has in essence made such [indings in several
cases, the most recent of which is its affirmance of the
Trial Examiner’s decision in Manila Manufacturing Co.,
171 NLRB No. 151.

Respondent’s brief contends that since the complaint
says nothing about Wilson’s termination on May 10, the
separation on that date cannot be contended as illegal.

According to Wilson’s testimony, after being recalled
on May 4, he worked until the close of business on May
10, when Scrivener told him there was no more work for
him to do, that they were caught up and not to come back
to work. Respondent’s examination of Wilson would
indicate that Respondent felt that Wilson had quit.
However, Respondent offered no direct testimony which

would demand such a conclusion.

The complaint alleges discharges of Wilson, along with
others, on March 19 and 20 and April 18, as well as
refusals to reinstate Wilson since on or about April 18.
With Respondent’s demonstrated union animus and
crediting Wilson, I do not credit Respondent’s claim that
Wilson quit but determine that he was laid off once again
and as 1s usual with layoffs is entitled to recall by
Respondent, assuming here that the layoff was
nondiscriminatory. In view of Respondent’s past treatment
of Wilson, I consider this short term employment by
Respondent more in the nature of interim employment
and not full and adequate reinstatement to which he and
the others are entitled.

The problem of available work 1s one with which
Respondent is intimately connected since Respondent was
able by adjusting its bids on available work to either try
to get it or not. Similarly Respondent apparently sought
to subcontract the work it had on the apartment house to
the Aton Luce Company. So in considering availability of
work, there might be a question as to whether Respondent
manipulated its work in order to have an apparent reason
for laying off employees.

In regard to the 8(a)(3) allegations concerning the
layoff of Bill Cockrum and George Smith on March 27
(13 above), and Respondent’s refusal to reemploy
Cockrum thereafter, I conclude and find that such refusals
violated Section 8(a)(3) of the Act in that such layoffs
were for the purpose of discouraging the employees’ union
activities and in retaliation for their selection of the Union
as their barganing agent. The same questions regarding
available work may be raised here as were raised in
regard to the layoffs on April 18, which I have resolved
against Respondent. Here Respondent again had the
authority to assign the men to jobs and chose to retain
nonunion men in preference to those it knew supported
the Union. Respondent’s reasons for so acting in the face
of a prima facie case are not convincing.

In regard to the 8(a)(4) allegations of the complaint, I
conclude and find that Respondent discriminatorily laid
off employees Donald Cockrum, Albert Wilson, George
Smith, and Claude Sanders on April 18, 1968, in violation
of Section 8(a)(4) and (1) of the Act, and that since April
18, 1968, Respondent has failed and refused to reemploy
Claude Sanders in any manner in violation of Section
8(a)(4) and (1) of the Act, and I am not satisfied that it
has fully and adequately reinstated Wilson or Smith. This
latter is a question for the compliance stage of this case,
but I make no finding that either of them has been
adequately reinstated.

The findings of violations of Section 8(a)(1), (3), and
(5) herein are made on the basis that having taken
jurisdiction of this case because of the violations of
Section 8(a)(4), the Board should exercise its jurisdiction
in remedying any and all violations found.

C. The Refusal To Bargain

The events set forth above demonstrate amply that the
Union made a demand for recognition backed up by a
display of authorization cards on March 19 and requested
Respondent to bargain. It is clear that Respondent refused
to bargain with the Union, even after seeking and getting
confirmation of the Union’s majority in an unlawful
manner from its employees. I find that the unit
composition as of that date consisted of Smith, Wilson,
Sanders, Perryman, and the two Cockrums. At the time
of the demand Clyde Hunt had not been hired and from
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the threats made to the employees concerning discharge
and the discharges that followed, it is natural to assume
that Hunt was hired to replace one of the journeymen
Scrivener was preparing to discharge. Clearly Statton had
not yet been employed. Claybaugh could not come under
any definition of a regular employee and neither could
Albert Hunt who was probably not employed by
Respondent until after the end of the school year and

certainly after his father had begun work with
Respondent.
Respondent also contends that Scrivener had a

legitimate good-faith doubt concerning the validity of the
authorization cards shown him by the Union in the
morning of March 19. Scrivener testified that on looking
at the cards he felt that the writing on several of them
looked the same and he doubted their genuineness.
Further he stated “I told Mr. Moore that I did not believe
those were those boys’ signatures. I did not think they had
signed those cards or I would have heard something about
them signing them.” Later in his testimony Scrivener
denied that he had raised a question with Moore as to the
genuineness of the signatures. When asked what he said to
Moore about the cards he answered “I did not say
anything about the cards to the best of my knowledge.”
Scrivener testified once more that he did not say a word
to Moore about the genuineness of the cards and said that
he did not attempt to find out from the employees
whether they signed the cards. He continued to maintain
that his doubt that the Union had a majority, was based
on his assessment that the signatures were not genuine.

Bill Cockrum, Albert Wilson, Wesley Smith, and
Claude Sanders identified the unambiguous authorization
cards and testified they were told that the purpose in
signing the cards was to authorize the Union to represent
them, and that the cards would be shown to Scrivener as
proof of the Union’s authority to bargain for the
employees and that if he did not recognize the Union the
cards could be used for filing a petition for an election.
The fifth employee, “Don” Cockrum, testified somewhat
differently but finally testified that he was told that the
cards would be shown to Scrivener to show that the Union
represented the employees. I credit the version of the four
men and discredit “Don” Cockrum’s contrary testimony.

I conclude and find that March 19 is the appropriate
date for determining majority and on that date the Union
represented the majority of Respondent’s employees in an
appropriate unit, made a demand on Respondent for
recognition and requested that Respondent enter into
collective bargaining with it.

Respondent refused to bargain then or thereafter with
the Union and I conclude and find that such a refusal
violated Section 8(a)(5) of the Act.® Respondent’s claim of
a good-faith doubt that the employees had signed the
union authorization cards is shown false by the events and
testimony including Scrivener’s contradiction of himself as
to whether or not he raised such a doubt to the union
representatives at the time he was shown the cards (I have
found that he did not). Moreover if there were ever any
such doubt, the employees resolved it for him when he
questioned them that morning about their joining the
Union. If Scrivener had any doubt as to the validity of the
signatures, it was not in good faith but was on the basis
that he was surprised that his employees did not tell him
about it before signing the authorization cards with the
Union, since he thought he had them talked into joining
the Union of his choice. Further Scrivener sought to
undermine the Union by telling Sanders and others that
the Union said they would replace the men as soon as a

contract was signed, seeking to get them to disavow their
union allegiance. Scrivener hired Hunt as a replacement
for one of the journeymen that day in anticipation of
discharging some of the union adherents. Again the fact
that the Union represented a majority was clearly
demonstrated to Scrivener by the men themselves both on
the jobsite and that evening when in response to his urging
they appeared at the shop and were lectured by
Respondent’s attorney and still maintained their allegiance
to the Union demonstrating clearly that the Union
represented them.

From the facts and from his testimony Scrivener
evidently was disturbed by this turn of events to the point
where he raised some question as to whether the men
could have meant to do this to him, taking it as a
personal affront that they joined the Umion.

In these circumstances, I cannot find the Respondent
had a good-faith doubt as to the Union’s majority but
must find that his doubt, if any, was in bad faith and that
he acted in bad faith by thereafter attempting to
undermine the Union and get the men to reverse their
stand by embarking on a campaign of 8(a)(1) and (3)
violations.

III. THE EFFECTS OF THE UNFAIR LABOR PRACTICES UPON
COMMERCE

The activities of Respondent as set forth in section II,
above, and particularly those actions found violative of
Section 8(a)(4) of the Act, together with the acts herein
found in violation of Section 8(a)(1), (3), and (5) of the
Act, occurring in connection with the Respondent’s
business operations as set forth in section I, above, have a
close, intimate, and substantial relation to trade, traffic,
and commerce among the several States and tend to lead
to labor disputes burdening and obstructing commerce and
the free flow of commerce.

IV. THE REMEDY

Having found that Respondent engaged in the unfair
labor practices set forth above, it is recommended that it
cease and desist therefrom and take affirmative action
designed to effectuate the policies of the Act as follows:

Since P.espondent on and after March 19, 1968, and at
all times since then has refused and still refuses to bargain
with the Union as the representative of its employees in
an appropriate unit, it is recommended that Respondent,
upon request, bargain collectively with the Union and in
the event that an understanding is reached, embody such
understanding in a signed agreement.

Respondent having discharged Donald Cockrum, Albert
Wilson, Wesley Smith, and Claude Sanders on or about
April 18, 1968, in violation of Section 8(a)(4) of the Act
and Respondent having discharged Wiliam Cockrum,
Wesley Smith, and Albert Wilson on March 19 and 20
and further having laid off employees William Cockrum
and George Smith on March 27, 1968, and not having
reinstated employees William Cockrum, Claude Sanders,
Albert Wilson, and Wesley Smith all in violation of either
Section 8(a)(3) or (4) of the Act, I recommend that
Respondent offer them immediate and full reinstatement
to their former positions or if those positions are
unavailable due to a change in Respondent’s operations
then to a substantially equivalent position without
prejudice to their seniority or other rights and privileges.

*See Wilnungton Heating Service, Inc, 173 NLRB No 15
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Respondent shall make them whole for any loss of pay
they may have suffered by reason of Respondent’s
discrimination against them by payment to them of a sum
equal to that which each would have received as wages
from the dates of their discharge or layoffs until the date
Respondent reinstates them less any net interim earnings.
Backpay is to be computed on a quarterly basis in the
manner established by the Board in F. W. Woolworth
Company, 90 NLRB 289, with interest at the rate of 6
percent per annum to be computed in the manner set forth
in Isis Plumbing & Heating Co., 138 NLRB 716. I
further recommend that Respondent make available to the
Board, upon request, payroll and other records in order to
facilitate checking the amounts of backpay due and the
rights of each of these employees.

Respondent has also interfered with its employees’
rights by encouraging them to join another labor
organization, interrogating them concerning their union
activity and their meeting with an agent of the Board, and
by threatening them with loss of employment because of
their union activity and further threatening to blackball
them from other jobs because of their union activity.

Having found that Respondent has broadly disregarded
its employees’ rights by its refusal to bargain, by its
discharges and layoffs, by its violations of Section 8(a)(1),
and by its violations of Section 8(a)(4) has violated the
basic rights provided by the Act, I am of the opinion that
Respondent probably might commit other unfair labor
practices unless it is broadly enjoined from so doing. Since
part of the purpose of the Act is to prevent the
commission of further unfair labor practices, I
recommend that Respondent be placed under a broad
order to cease and desist from in any other manner
infringing upon the rights guaranteed its employees by the
Act.

On the basis of the foregoing findings and the entire
record in this matter I make the following:

CONCLUSIONS OF LAw

1. Robert Scrivener, d/b/a A A Electric Co. is an
employer affecting commerce within the meaning of
Section 2(6) and (7) of the Act.

2. The Union is a labor organization within the
meaning of Section 2(5) of the Act.

3. All employees employed by the Respondent
excluding office clerical employees, guards and supervisors

as defined in the Act, constitute a unit appropriate for the
purposes of collective bargaining within the meaning of
Section 9(b) of the Act.

4. At all times since March 18, 1968, the Union has
been and now is the exclusive representative of the
employees in the said unit for the purposes of collective
bargaining within the meaning of Section 9(a) of the Act.

5. Respondent, by refusing to bargain with the Union
on and after March 19, 1968, as the exclusive
representative of its employees in the appropriate unit set
forth above, has engaged in and is engaging in unfair
labor practices within the meaning of Sections 8(a)(5) and
(1) and 2(6) and (7) of the Act.

6. Respondent, by discriminatorily laying off or
discharging employees Albert Wilson, Donald Cockrum,
Claude Sanders, and Wesley Smith on April 18, 1968, and
thereafter refusing to reinstate Wilson, Sanders, and
Smith because they were interviewed by, and gave
testimony to, an agent of the Board conducting an
investigation of the charges in this case, violated Section
8(a)(4) of the Act, and thereby engaged in unfair labor
practices affecing commerce withia the meaning of
Sections 8(a)(4) and (1) and 2(6) and (7) of the Act.

7. Respondent, by discriminatorily discharging William
Cockrum, Wesley Smith, and Albert Wilson on March 19
and 20, 1968, and by discriminatorily laying off employees
William Cockrum and Wesley Smith on March 27, 1968,
and by refusing thereafter to reemploy William Cockrum
all because of the union sentiments, membership, and
activities of these employees, Respondent has engaged in
and is engaging in unfair labor practices affecting
commerce within the meaning of Sections 8(a)(3) and (1)
and 2(6) and (7) of the Act.

8. Respondent has engaged in and is engaging in unfair
labor practices affecting commerce within the meaning of
Sections 8(a)(1) and 2(6) and (7) of the Act by: (a)
encouraging employees to join a labor organization of
Respondent’s choice; (b) polling, or causing a poil to be
taken of its employees in order to ascertain their union
sympathy; (c) interrogating employees concerning their
union activity; (d) interrogating employees concerning
their meeting with and being interviewed by an agent of
the Board; (¢) threatening employees with loss of
employment on account of their union activity, and (f)
threatening employees with blackballing them from other
employment because of their union activity.

[Recommended Order omitted from publication.]



