





























MARRIOTT CORPORATION

In support of Respondent’s position that Lopez
had been discharged for his accident record Bank
testified as follows: That “Lopez had quite an ex-
tensive accident record” having been ‘“‘involved in
about four or five vehicle accidents, plus three per-
sonal injury accidents” in a 2-year period. The first
was in 1965 when Lopez was a truck helper and his
driver had backed into another vehicle. Lopez, as
helper, should have been guiding the truck back.
Bank discussed it with Lopez and explained on the
stand that he “would investigate this type of an ac-
cident” and testified further that any accident
which occurs “is gone over with the personnel that
is involved in it.” The second accident referred to
by Bank also occurred while Lopez was a truck
helper. This was in February 1966, when his truck
backed into the wing of an Eastern Airline plane
causing cancellation of the flight. Eastern held an
investigation and found that Lopez and the
truckdriver had been negligent. Between this ac-
cident and November 1966, Lopez was involved in
a personal automobile accident which put him “out
of work for several weeks.”?? Next, in November
1966, Lopez had “injured his hand while loading
carriers.” Then followed two ankle injuries in
January 1967, when he injured one ankle jumping
off his truck and injured the other while “he was
walking off the back of the truck....” Then oc-
curred the accident of March 4, about which Lopez
testified and had made out the accident report.
Bank told Lopez on this occasion that there was no
reason for the accident that Lopez “was well aware
of the fact that at any time that he backs up his
truck he should have his helper guiding him back . .

The next accident referred to by Bank in his
testimony was the one where according to Lopez’
testimony, the driver gave Lopez’ name instead of
his own. Bank had gotten a letter on March 7, from
the owner of the other vehicle, one Robert
Mitchell, in which Mitchell listed the license plate
number and truck number of Respondent’s vehicle
and referred to Respondent’s driver as Louis
Lopez.

In addition to Bank’s testimony about this matter
Respondent called Mitchell as a witness. He
testified that the damage to his vehicle was a dent
in the back of his truck which cost $75 to repair.
Mitchell also described in some detail what had oc-
curred. It was about 6:45 p.m., dark outside, very
cold, and windy. He had come to a stop at a traffic
light and felt a bump in the rear. There were three
people on the front seat of the other car. They
pulled over and “exchange[d] papers.”? The driver
of the other car appeared to have a language
problem and the man in the middle did most of the

22 On cross-examination, Bank testified that he knew none of the details
regarding this accident stating that all he knew was that as a result of 1t
Lopez “*missed 2 weeks of work

# On cross-examination, Mitchell testified that he got out of his car and
went over to the other car, that the driver of the other car “‘produced some
papers from a pocket on the side of the door, which was the truck’s
registration, and then his hicense ”
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talking for him. During the course of the direct ex-
amination of Mitchell this colloquy occurred:

Q. Mr. Mitchell, referring back to the scene
of the accident when you exchanged informa-
tion, did you see the driver’s license?

A. This question has been asked of me. My
recollection going back to March—its a long
time. Obviously, I saw his license, or how else
would I have gotten his name?

Q. Did you or didn’t you see his license,
then, to the best of your recollection?

A. To my recollection, I must have gotten it
from the license.

On cross-examination, Mitchell was asked if the
driver produced his operator’s license and he
replied “to the best of my knowledge ... yes.”
Then he was asked if he recalled seeing the license
and he answered, “‘l1 would say yes.” He further
testified that he read Lopez’ name from the license
but qualified this by adding, “To the best of my
knowledge, that is.”” Finally, showing signs of irrita-
tion at the General Counsel’s persistent prodding
on the matter he asserted without qualification or
hedging that he had gotten Lopez’ name from his
operator’s license. Notwithstanding that he saw the
three people in the truck, he was unable to identify
Lopez who was in the hearing room when Mitchell
testified.

It is quite clear from Mitchell’s overall testimony
that he really did not know whether he got the
name of Respondent’s driver from an operator’s
permit or was simply told the name. It is also clear,
not only from Mitchell’s testimony itself, but from
the other evidence hearing that he did not get the
name from the operator’s license. This is apparent
in itself from the spelling used in his letter to
Respondent. Had he copied Lopez’ name he would
undoubtedly have had the spelling correct. But
what he had written was obviously written from
what he heard. Apparently Mitchell was not
familiar with Spanish names and used an English
spelling for Luis. Moreover, he also apparently had
asked for the spelling of Lopez’ last name. With the
letters “C” and “Z” sounding practically identical,
he wrote the last letter of Lopez’ name with a “C”
instead of a “Z.” On the foregoing evidence I find
that Lopez was not the driver that was involved in
the accident between Mitchell and Respondent’s
vehicle.

I am also convinced that at the time of Lopez’
discharge Respondent was well aware of this fact.
One can assume, quite apart from any extra care
and precaution required in connection with the safe
operation of Respondent’s vehicles because of their
being driven in close proximity to aircraft,? that a
company as modern, efficient, and successful as

* Respondent adduced considerable evidence pertamming to the pro-
grams and measures 1t takes to insure safe operation of its vehicles which 1t
pomts out 1s of particular importance because of the fact that a collision
with a plane full of people could be catastrophic
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Respondent’s certainly has the means of establish-
ing the identity of the driver of the vehicle that col-
lided with Mitchell’s truck and would make it its
business to do so. Obviously, such a purpose would
be even more mandatory in the light of the special
safety consideration connected with Respondent’s
business.

The assumption that Respondent carefully
checks into each and every vehicle accident it has
and that it did so on this occasion is further
strengthened by Bank’s testimony that any accident
that occurs “is gone over with the personnel that is
involved in it.” The foregoing evidence plus Bank’s
admitted doubt that Lopez was the driver involved
in the Mitchell accident?® leads to the conclusion
that at the time of Lopez’ discharge Respondent
was fully aware of his innocence in the matter.

Regarding Lopez’ March 22 accident, in addition
to Bank, Respondent called Henry Meyers, Respon-
dent’s head mechanic, as a witness. Meyers testified
about accompanying Bank to the scene of the ac-
cident. According to Meyers’ testimony there was
no snow on Grand Central Parkway and the road
leading into La Guardia Airport, both of which
were dry. As for weather conditions Meyers
testified, ‘“‘Clear weather. No snow. Hazy. No
snow.” On cross Meyers positively reaffirmed this
testimony testifying that ‘‘there was no snow on the
roads, none whatsoever ...”; that he was *“posi-
tive” about this because he had *‘viewed it . . . road
it . . . drove it.”” Moreover, he further testified there
could not have been snow on the roads at the time
of the accident which might have been cleared off
by the time he and Bank got there?® “‘because the
weather was warm and there were no snow trucks
(out) anyway’ and furthermore the snow had
melted all day long from the night before.

According to Meyers, in answer to Lopez’ ex-
planation that he had skidded and hit the pole,
Meyers voiced his version to Lopez of what had
happened. Thus he told Lopez in substance that it
appeared to him that Lopez had failed to make the
proper turn and had gone over the shoulder in an
attempt to get back on the road and that “there was
a guy barreling down who did make the proper turn
off the exit and who wouldn’t let him in, and he
took the lesser of two evils and hit the pole ....”
According to Meyers, Lopez *‘agreed that this was
what happened.” On the way back to the shop
Lopez said that ‘“‘he didn’t want to drive any more
and that he would quit.” Bank said that when they
went back to the shop they would “talk about it.”
When asked by Counsel if Lopez had volunteered
this comment Meyers testified, ““Sir, I am under
oath. This is what I told you.”

2 On cross-examination, not only did he tesufy that he “assumed Mr
Lopez was involved in this accident,” (explaining his use of the word *as-
sumed” on the basis of Lopez’ having denied being involved in the ac-
cident) he also testified that he *“had reasonable doubt™ that Lopez had
been involved n it

2 According to him 1t togk 20 to 25 minutes to get from the shop to the
scene of the accident
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In his testimony, Bank, in general, corroborated
Meyers and specifically testified that the road was
clear, that it was not snowing, and had not snowed
during the hour before he and Meyers arrived at
the scene. He further testified that he could not re-
call how long it was before the accident had oc-
curred that it had been snowing.

At the very end of the hearing, the General
Counsel offered in evidence a copy of the New
York Weather Bureau record for the week of
March 19 to 25, inclusive. After first objecting to
its receipt in evidence on the grounds that it had
not been properly identified, Respondent stipulated
its authenticity and its receipt in evidence. This
record shows that at Central Park starting at 9:59
a.m. on March 21 and continuing until about 10
p.m. on March 22, there was continuous hourly
precipitation ranging from traces to .10 of an inch
which was in the form of snow that accumulated to
a total of 10 inches of which 9 inches fell on March
22, and of which 2.6 inches fell from 6:50 a.m. to
12:50 a.m. The report also shows that the tempera-
ture from 2 a.m. to 2 p.m. on March 22, did not ex-
ceed 30 degrees Fahrenheit and from 6 a.m. to 11
a.m. stayed at a steady 29 degrees Fahrenheit.

Respondent would impugn the testimony of
Lopez regarding the weather conditions on March
22, on the grounds that he testified that it was not
snowing on the day of the accident. Respondent
contends that Lopez’ testimony was “totally and
undeniably refuted by the weather bureau report
introduced by the General Counsel.”?

On the basis of the entire testimony regarding the
weather conditions on March 22, Respondent con-
tends that both the General Counsel’s witnesses and
the witnesses called by Respondent “experienced
equal difficulty remembering the precise weather
conditions on the day of the accident.” (Emphasis
in Respondent’s brief.) Respondent further con-
tends that this may have been because the weather
report did not reflect the weather conditions near
La Guardia Airport in Queens but merely reflected
the conditions in Central Park in mid-Manhattan.
In support of this conjecture Respondent’s counsel
offered his own analysis of the matter stating in his
brief that he lives only *“4 miles from the scene of
the accident and passes it almost daily”; that from
his personal observation the temperatures between
Central Park and La Guardia have been known to
vary as much as 20 degrees. He went on to give a
scientific explanation for this variance and con-
tended that it was “apparent that neither the
weather bureau report nor the explanation offered
by the General Counsel can be accepted as a true
and accurate statement of the road and weather

¥ In this same connection Respondent also questions Gonzales’ credibili-
ty on the grounds thhat he “‘was unable to recall whether 1t was snowing the
day of the accident or the day before ** What Gonzales actually said 1n his
direct testimony was that March 22 *was a very snowy day " On cross he
testified that 1t was a “‘big snow” but that he was unable to say whether 1t
occurred on the day of the accident or the day before
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conditions that day, or of the road conditions at the
scene of the accident.”?®
Notwithstanding counsel’s obvious expertise in

the fields of meteorology and climatology, he could
have saved himself the exertion of his dissertation
on the matter had he taken the trouble to read the
news reports on it. Excerpts from the New York
Times of March 23, 1967, column 8 and continued
on page 38, column 1, revealed the following infor-
mation:

10 INCHES OF SNOW

SURPRISE THE CITY

AND CLOG ROADS

“A spring snowstorm surprised the
metropolitan area yesterday, leaving winter-
weary New York with treacherous roads,
slushy sidewalks, and airport and traffic
delays.”

“The storm, which pounded the city most of
the day, left more than 10 inches of snow on
the ground . . ..”

“It struck hardest in New York City, Long
Island, Connecticut, and northern New Jersey.

“New Yorkers seeking to leave—or enter—
the city struggled with delays and cancellations
at the three major airports. Some flights . ..
were diverted to airports in Baltimore and
other cities.”

“The City University of New York closed
five of its colleges at 4 p.m. [including Queens
College, Queensboro Community and St.
John’s in Queen]....”

“Flurries began falling on the city at 9:14
a.m. on Tuesday and by dusk the snow began
building up.”

Snow emergency warnings were in effect.
The snow eased up by Wednesday evening and
ended at 9:45 p.m. on Wednesday, March 22,
1967. The total accumulation was 10.2 inches.

Nor can it be said that Respondent’s counsel is
completely accurate in his contention that both his
and the General Counsel’s witnesses experienced
“equal difficulty” in remembering the weather con-
ditions that day. Nowhere in Meyers’ testimony is
there the slightest hint that he was having difficulty
remembering the weather conditions that day. On
the contrary, he was quite graphic in his description
of those conditions and the detail of his testimony
was exceeded only by its certainty. I am of the
opinion that Meyers was deliberately misrepresent-
ing the true facts.?®

As for Bank’s testimony, the most that can be
said about it in this connection is that it was not as
reckless as that of Meyers’. Bank’s professed lack
of recollection about the weather conditions that

28 This contention of course is completely inconsistent with his previous
contention that the weather bureau report “totally and undemably refu-
ted” Lopez’ testimony as to the weather at La Guardia Clearly, counsel
cannot have 1t both ways

2 And he had the gall in effect to protest the truth of his tesumony at one
point by reminding counsel that he was under oath'

3 This apparently is the explanation of the gratuitous tesmony in this
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day stands in direct conflict to human experience.
Storms of this type in large cities particularly are
conversation pieces for a long time and are not
soon forgotten especially by people who have occa-
sion to be out in them as had Bank and Meyers.

In my disposition of this matter I have given due
consideration to the testimony of Lopez and Gon-
zales on it. There certainly could have been no in-
centive on their part to play down or ameliorate the
weather conditions that day since to do so would
have been detrimental to the General Counsel’s
case. In contrast, the better that the driving condi-
tions could be shown to have been, the more op-
probrium could be attached to Lopez’ accident.*
As for Gonzales’ testimony, if Respondent meant to
imply that he could not recall that it had snowed on
either day, its contention is patently erroneous. As
for Respondent’s claim that Lopez’ testimony
shows that it was not snowing on the day of his ac-
cident, at best the testimony is not clear.3! On the
other hand, it could have been that for a few
minutes around the time of the accident the snow
had let up and Lopez meant to convey this by his
testimony.

About what happened when Bank, Meyers, and
Lopez got back to the shop after the accident on
March 22, Bank testified as follows:

1 went and I checked my operation and then
I went in the office and spoke with Mr. Lopez
in regard to the accident and his comments
about quitting.

I told Mr. Lopez at that point that I couldn’t
keep him on driving. I offered him possibilities
of a switch to work as an inside coordinator,
and he told me that he didn’t want to work that
job, that he was disgusted and he was going to
quit and he was going to plan on leaving work.

I said, “Look, you’re probably still upset.
Why don’t you go home, take off the next day,
and come in Friday morning and I’ll talk to you
Friday.”

After Lopez left, according to Bank’s further
testimony, he checked Lopez’ accident record and
then went to discuss the accident with Smith and
told Smith that he could not keep Lopez in a driv-
ing position and had offered him a job as an inside
coordinator which Lopez refused and that Bank felt
that he had to terminate Lopez. Smith told Bank to
think it over and if he still felt the same way the
next day Smith would concur in his decision.

The next time Bank saw Lopez, according to
Bank’s further testimony, was on the following
Friday morning when he told Lopez that he “just
couldn’t keep him on in a driving position” and that
since he did not have anything else he could offer

regard by Respondent’s witnesses The wrony of it 1s that there was no need
for such testimony to establish that Lopez had the accident

31 From the entire context of Lopez’ testimony it would seem that the in-
terpreter may well have meant to explain only that Lopez in a preceding
answer did not testify that it was snowing but merely had said that there was
a“lot of snow
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Lopez he was going to have to terminate him.
Lopez’ comment was, “You do what you have to
do. That’s all right.” Bank then had his secretary
get Lopez’ PAF (personal action form), and dic-
tated some comments for it and told her what to
mark on it. Somewhat later that morning, when his
secretary came back from a coffeebreak, she told
Bank that she had seen Lopez who had requested a
letter explaining the reason for his termination. Ac-
cordingly, Bank dictated a letter to her which he
signed and gave to Lopez.

Respondent also called the secretary, Barbara
Lozito (wife of field coordinator Al Lozito), as a
witness. Lozito testified that when the call came
from Lopez on March 22, Bank left for the scene of
the accident. She testified on direct that Bank
returned with Lopez but that she “wasn’t there
when he came back” and that the next time she saw
Lopez was when he came to the shop on the follow-
ing Friday morning.3 At that time Bank told Lopez
“that he would have to terminate him due to all the
accidents he had and that [there was] no other
positions open for him at this time.”% Lopez said,
“It was all right” and left. Thereafter on a cof-
feebreak in the cafeteria she saw Lopez who asked
her for a letter indicating the reason for his ter-
mination. She told Bank who dictated the letter
which he then went out and gave to Lopez.

After Lopez had gone Bank told Lozito to get out
Lopez’ PAF and had her write on it at his dictation
on a line entitled “Rehire Codes:” the words *“Not
to be hired to drive a company vehicle.” He also
had her write under a space entitled ‘“‘Remarks,”
that “Mr. Lopez had two vehicle accidents with the
shoppe’s vehicles within the past 4 wks. We can not
keep a driver with this record.””3

On one side of the PAF which was headed ‘‘Per-
formance Apprisal” various aspects of Lopez’ work
had been graded average or above average. Under
remarks on this side of the PAF was a handwritten
statement that read, “Has shown improvement in
his attitude and job requirements.” Under these re-
marks were spaces for the employee’s signature and
the signature of the supervisor. On the latter line
appears the handwritten name of Ted Hamm and
the date of February 28, 1967. The name Luis
Lopez appears on the employee’s signature line. On
the reverse side of the PAF, box 1 entitled ‘“Promo-
tion” had been checked as well as box 2 entitled
“Merit.”’ At the bottom of the form the signature of
Paul Bank appears and the date ““3-1-67" appears
in a box right adjacent to the signature entitled

32 On cross she testified that she saw Bank when he returned from Lopez’
accident that day but at first she could not remember where it was that she
saw him nor could she remember if anyone was with him She also testified
that she normally leaves work at 5 30 and after repeatedly claiming that she
did not remember how long Bank had been back 1n his office on the after-
noon of March 22 prior to her leaving she estimated that he had been back
*‘about an hour and a half, or something like that.™

3 On cross she testified that Bank had told Lopez he would have to ter-
minate him ““due to the accident that he had ”

3 This statement is further proof that Respondent knew at this time that
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“Date of Approval” and the date ‘““3-1-67" appears
in an adjacent box entitled “Effective date.” El-
sewhere on the form in a line entitled ““‘Primary
rate” appears the handwritten figure ““2.900” along
with other figures designating department and job
code. These figures had originally been written on
the form by Lozito on March 1, and had been
crossed out by her on March 24, at Bank’s instruc-
tions. Also crossed out by her at Bank’s instructions
at the same time was the statement, “Has shown
improvement in his attitude and his job require-
ments.”

Received in evidence through the positive
identification of Lozito as being a duplicate copy of
the discharge letter she had typed on March 24,
was Respondent’s Exhibit 5—the letter given to
Lopez regarding his termination which reads:

To whom it may concern:

This is to certify that Mr. Luis Lopez was em-
ployed by us from March 17, 1965 until March
24, 1967 as a Food and Equipment Handler at
a weekly salary of $108. Mr. Lopez was ter-
minated due to two vehicle accidents with our
Company vehicles within a four week period.

Paul Bank
General Manager

PB:bl

On cross-examination after again identifying
Respondent’s Exhibit 5 as being a duplicate copy of
the termination letter that she had written on
March 24, she finally admitted that she had not
typed the letter in question, that although it con-
tained her initials as being the typist of it, she had
never seen the exhibit before taking the witness
stand and did not know who had typed it. Later, the
General Counsel introduced into evidence a letter
of identical wording (except for a misspelled word),
which had Bank’s signature and which was in dif-
ferent style type than Respondent’s Exhibit 5, ap-
parently being the one Lozito had typed.®

Notwithstanding that both Bank and Lozito
testified that Bank had directed that Lopez’ promo-
tion be held up because of an accident he had had
on March 4,% it seems to me that even if Lopez’
PAF does not refute this testimony on its face¥ the
surrounding circumstances do and I so find. Thus
Bank testified that the last few weeks of Lopez’ em-
ployment he was performing the duties of a field

Lopez had not been the driver involved in the Mitchell accident otherwise
it would have referred to three accidents rather than two

3 Resp Exh. 5, the letter that Lozito at first claimed to have typed, was
done on a typewriter with script type The letter introduced into evidence
by the General Counsel (also numbered 5, incidentally), was done on a
typewriter with block type

3 According to Bank’s further testimony, he was also motivated by the
receipt of Mitchell’s letter concerning the March 1 accident attributed to
Lopez

37 In his tesimony Bank claimed that he signed the form on March 24.
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coordinator. Moreover, the discharge letter in-
dicates that Lopez was getting $108 a week3® which
would figure out to $2.70 an hour on a 40-hour
week—the amount that Lopez testified he was paid
as field coordinator in place of the $2.90 that he
had been promised.

The conflict between Respondent’s witnesses and
Lopez about what was said regarding the letter he
received pertaining to his termination is hardly of
any significance that requires resolution here in
view of the surrounding circumstances. Respondent
points to the fact that on its face it is clear that it is
not a letter of recommendation and maintains that
this refutes and discredits Lopez’ testimony.
Possibly. On the other hand it is also a possibility
that Lopez may have misunderstood what Bank had
said. At least twice in his testimony Lopez claimed
that Bank said he would give him a “recommenda-
tion letter.”” The term normally used regarding such
a missive is “‘letter of recommendation.” It could be
that Lopez was not familiar enough with English to
distinguish between the words “termination” and
“recommendation” and thought that Bank had said
he would give him a “recommendation letter”
when in fact Bank had said ‘“termination letter’%
(the term normally used to describe such a mis-
sive). It could also be that Lopez had left the office
without waiting for the letter and on seeing Lozito
in the cafeteria later had asked her for it. In any
event, regardless of what actually happened con-
cerning the matter, between what obviously has
been a mistaken view of the letter by Lopez and
what amounted to a deliberate misrepresentation
about it by Lozito,* Respondent can take little
comfort from it regarding the relative credibility of
the witnesses involved.

Bank also testified that he and Meyers had gone
out to the Eastern Terminal at Kennedy Airport
later that day (March 22) in connection with an ac-
cident between one of Respondent’s catering trucks
and an airplane. According to Bank, he and Meyers
were there about 15 minutes, were together the en-
tire time they were there, did not go into the East-
ern Terminal at any time, and did not at any time
while there see Lopez and Rosado.*! Bank further
testified that the first time he met Rosado was on
July 10, 1967, at the Board-conducted representa-
tion hearing. When asked if he had seen Rosado at
a Board election in 1962, his answer was, “I
wouldn’t remember back to 1962, no, sir.”

Since Bank claimed that he wouldn’t be able to
remember back to 1962, it is obvious that his
answer cannot be accepted as a denial by him of
having seen Rosado at a Board election in 1962.

3 And this was also stipulated by Respondent to have been Lopez’
weekly salary at the time of his discharge.

® It is not unusual for an employer on his own initiative to give a
discharged employee a termination statement—particularly when it may be
designed to serve an ultenior purpose

0 The different styles of type reflected in the two letters precludes any
possible conjecture that Lozito at first simply was mistaken in her onginal
identification of Respondent’s exhibit as her own work
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Accordingly Rosado’s testimony in this respect
standing undenied in the record is credited.
Moreover, Bank’s claim here is subject to con-
siderable basic skepticism. Certainly any superviso-
ry employee worth his salt (and Bank apparently is
so considered by Respondent) could be expected to
remember a union organizer with whom he was in-
volved in so important a matter as a union election.
I credit Rosado’s and Lopez’ testimony here and
find that Bank saw Rosado and Lopez together at
Kennedy Airport on March 22 and that when he
saw them he recognized Rosado as the representa-
tive of Local 71.

3. Respondent’s knowledge of Lopez’ union
activity

Respondent’s witnesses maintained that they
were not aware of any union activity on the part of
Lopez prior to his discharge, nor, indeed, of any
employee interest whatsoever in Local 71, prior to
the very end of April. In support of this contention
Respondent points to the admitted decision of the
General Counsel’s witnesses made at their meeting
with Rosado at the airport to proceed in secrecy in
their efforts to promote the Union so as to prevent
Respondent’s officials from becoming aware of
their purpose. However, that they made this resolu-
tion at the outset does not mean that they took no
organizing action whatsoever nor, no matter how
clandestine such action may have been, does it
mean that Respondent did not become aware of
it.

There is no question that discreet approaches
were made to employees after the first meeting with
Rosado about supporting Local 71. Implicit as a
reason for the second meeting with Rosado at the
union headquarters was the purpose of appraising
the initial reaction of employees to the prospect of
unionization so as to determine whether there was
enough interest to make an all-out effort. That such
approaches did take place is demonstrated by
Lopez’ conversation with Rondon in mid-March
about supporting Local 71. And Respondent’s
knowledge (or at least suspicion), that Lopez was
involved in such action is demonstrated by Bank’s
comment and threat to Rondon about it.

Respondent contends that the remarks attributed
to Bank here by Rondon are inherently implausible
and patently false on the grounds that because he
did not hear the conversation between Rondon and
Lopez, Bank did not know what it was about and
thus could not have been in position to make the
comments attributed to him about it. As a matter of

# This testimony was corroborated by Meyers

42 As one employer realistically and candidly observed on one occasion,
there 1s always a grapevine source of information in plants The Smead
Manufacturing Company, 145 NLRB 1632 And as admitted by Meyers, he
always knew what was going on because union talk “*goes on all the time”
among the employees and “everybody knows what’s going on, talking
about the unions.”
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pure logic, Respondent is correct. But we are not
dealing here in syllogisms but in human guile and
labor relations. One of the commonest ploys in
management’s lexicon (and indeed in all human ex-
perience), is the point blank accusation for the pur-
pose of plumbing one’s suspicions. The suspicious
mother: ‘I know you’ve been in the cookie jar.” the
suspicious wife: “I know you've had another
drink.” And the suspicious boss: “I know you're for
the Union.” It has been ever thus.

In any event, quite apart.from all this, there is
one source of information about Lopez’ and the
employees’ interest in Local 71 that Respondent
cannot deny. That source was Carlos Franquiz. Just
how long before March 19 Franquiz’ supervisory
status was agreed upon, as I have said, I am unable
to say. But there is no doubt that it was certainly
before March 19. However, whether it was before
that date or not, on that date at least, Respondent
became privy to the information Franquiz had
about Lopez’ interest in Local 71. On the basis of
this evidence and the entire record I am convinced
and I find that Respondent was aware of Lopez’ in-
terest in Local 71’s becoming the bargaining
representative of Respondent’s employees prior to
his discharge.

4. Conclusions

On the foregoing evidence I conclude and find
that Lopez was discharged by Respondent on
March 24, because of his union activity and that
whatever validity there was in his accident record
as a reason for his discharge it was primarily relied
on by Respondent as a pretext to mask its illegal
discriminatory motive. Respondent’s willingness to
advance and rely on a false accusation against
Lopez as one reason for his discharge and to
misrepresent the facts regarding another should be
a sufficient basis in itself upon which to discredit
and reject Respondent’s entire defense. But there
are other circumstances. Lopez’ continued ad-
vancement with Respondent would be a strange
corollary to his simultaneous long unsatisfactory ac-
cident record if those accidents could be viewed as
having established significant and valid marks
against him. But the very nature of the evidence of-
fered in this respect robs it of any such significance.
Bank’s vague, unknowledgeable generalizations un-
supported by any documentation or impartial cor-
roboration whatsoever®® are unworthy of credence
even in the absence of Bank’s otherwise demon-
strated lack of credence.

It seems to me that the timing of Lopez’
discharge on the Friday that he returned to work
after having been seen by Bank with the Union’s
president is particularly significant especially in the
light of what had last taken place between Lopez
and Bank on the preceding Wednesday. On that oc-

4 For mnstance, in an accident so important as to cause the cancellation
of a scheduled Eastern Airhne fhight that gave rise to an investigation on
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casion, even assuming that under the stress of his
accident Lopez may have indicated that he felt like
quitting and would turn down an offer of an inside
job, it is clear that Bank was not taking anything
said in this regard by Lopez seriously since he
recognized that Lopez was ‘“‘upset,” told him so,
gave him the day off, and indicated in effect that
they would discuss the matter when Lopez was in a
more calm and rational state of mind. This of
course was before Bank saw Lopez with the pre-
sident of Local 71 at the airport later that day.

After that confrontation what may have been
only a suspicion that Lopez was interested in the
Union was now confirmed. Accordingly, when
Lopez returned to work on the following Friday,
Bank made no attempt to again offer him an inside
job, notwithstanding his implied promise to do so
after Lopez had had the opportunity to calm down.
Nor can Respondent claim that by this time Bank
had any information connected with Lopez’ job
performance and record which he did not have
when he first talked with Lopez about the matter.
Indeed, the only new information Bank had on
Friday was, of course, his encounter with Lopez
and Union Agent Rosado on the previous Wed-
nesday afternoon.

IV. The Effect of the Unfair Labor Practices Upon
Commerce

Respondent’s activities set forth in section III,
above, occurring in connection with Respondent’s
operations described in section I, above, have a
close, intimate, and substantial relation to trade,
traffic, and commerce among the several States,
and tend to lead to labor disputes burdening and
obstructing commerce and the free flow of com-
merce.

Upon the basis of the foregoing findings of fact,
and on the entire recoid in the case, I make the fol-
lowing:

CoONCLUSIONS OF Law

1. By interrogating its employees concerning
their union sympathies or activities, Respondent
violated Section 8(a)(1) of the Act.

2. By threatening its employees with reprisals if
they should engage in, or continue, their union
membership or activities, Respondent violated Sec-
tion 8(a)(1) of the Act.

3. By discharging Luis Lopez on March 4, 1967,
because of his union membership or activities,
BAespondent violated Section 8(a)(1) and (3) of the

ct.

4. The aforesaid unfair labor practices are unfair
labor practices as defined in Section 2(6) and (7)
of the Act.

the part of the airline, no Eastern personnel were called to testify and no 1l-
luminating records were offered.
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THE REMEDY

Having found that Respondent has engaged in
unfair labor practices, I recommend that it cease
and desist therefrom and take certain affirmative
action which will effectuate the policies of the Act.

With respect to Luis Lopez, I recommend that
Respondent be required to offer him immediate
and full reinstatement to his former or substantially
equivalent position, without prejudice to his
seniority and other rights and privileges, and make
him whole for any loss of pay he may have suffered
as a result of the discrimination against him by pay-
ment to him of a sum of money equal to that which
he would have earned as wages from March 24,
1967, the date of such discrimination, to the date of
proper offer of reinstatement, less his net earnings
during such period, computed in the manner
prescribed by the Board in F. W. Woolworth Com-
pany, 90 NLRB 289. Interest at the rate of 6 per-
cent per annum shall be added to the backpay due,
computed in the manner set forth in Isis Plumbing
& Heating Co., 138 NLRB 716. I also recommend
that Respondent be required to preserve and, upon
request, make available to the Board or its agents
all pertinent records which may be necessary to
analyze and compute the backpay due.

In view of the nature and variety of unfair labor
practices committed, which indicate Respondent’s
fundamental disregard of the rights of employees
protected by the Act, I recommend a broad cease-
and-desist order.

RECOMMENDED ORDER

Upon the foregoing findings of fact and conclu-
sions of law, upon the entire record in this case,
and pursuant to Section 10(c) of the National
Labor Relations Act, as amended, it is hereby or-
dered that Respondent, Marriott Corporation, its
officers, agents, successors, and assigns, shall:

1. Cease and desist from:

(a) Discouraging membership in or activities on
behalf of Local 71, Transportation, Terminal, Inter-
plant & Commissary Food Employees Union, af-
filiated with Hotel, Restaurant Employees & Bar-
tenders, International Union, AFL-CIO, or any
other labor organization of its employees, by
discharging or in any other manner discriminating
against them in regard to hire or tenure of employ-
ment, or any term or condition of employment.

(b) Threatening its employees with reprisals if
they should acquire or maintain their membership
in or engage in activities on behalf or in support of
the above-named Union.

*+ In the event that this Recommended Order 1s adopted by the Board,
the words “a Deciston and Order” shall be substituted for the words “the
Recommended Order of a Trial Exammer” in the notice In the further
event that the Board’s Order 1s enforced by a decree of a United States
Court of Appeals, the words ““a Decree of the United States Court of Ap-
peals Enforcing an Order” shall be substituted for the words *‘a Decision
and Order
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(c) Interrogating its employees concerning their
union membership or activities.

(d) In any other manner interfering with,
restraining, or coercing employees in the exercise
of their right to self-organization, to form labor or-
ganizations, to join or assist Local 71, Transporta-
tion, Terminal, Interplant & Commissary Food Em-
ployees Union, affiliated with Hotel, Restaurant
Employees & Bartenders, International Union,
AFL-CIO, or any other labor organization, to bar-
gain collectively through representatives of their
own choosing, and to engage in other concerted ac-
tivities for the purpose of collective bargaining or
other mutual aid or protection, or to refrain from
engaging in such activities.

2. Take the following affirmative action to effec-
tuate the policies of the Act:

(a) Offer Luis Lopez immediate and full rein-
statement to his former or substantially equivalent
position, without prejudice to his seniority or other
rights and privileges enjoyed, and make him whole
for any loss of pay he may have suffered as a result
of the discrimination against him in the manner
provided in the section of this Decision entitled
“The Remedy.”

(b) Preserve and, upon request, make available
to the Board or its agents, for examination and
copying, all payroll records, social security payment
records, timecards, personnel records and reports,
and all other records necessary to analyze and
determine the amount of backpay due under the
terms of this Recommended Order.

(c) Notify Luis Lopez if presently serving in the
Armed Forces of the United States of his right to
full reinstatement upon application in accordance
with the Selective Service and the Universal Milita-
ry Training and Service Act, as amended, after
discharge from the Armed Forces.

(d) Post at Respondent’s shop 377, copies of the
attached notice marked “Appendix.”** Copies of
said notice, on forms provided by the Regional
Director for Region 29, after being duly signed by
Respondent’s representative, shall be posted by
Respondent immediately upon receipt thereof, and
be maintained by it for 60 consecutive days
thereafter, in conspicuous places, including all
places where notices to employees are customarily
posted. Reasonable steps shall be taken by Respon-
dent to insure that said notices are not altered,
defaced, or covered by any other material.

(e) Notify the Regional Director for Region 29,
in writing, within 20 days from the receipt of this
Decision, what steps Respondent has taken to
comply herewith.%

% In the event that this Recommended Order is adopted by the Board,
this provision shall be modified to read ““Notify the Regional Director for
Region 29, 1n writing, within 10 days from the date of this Order, what steps
Respondent has taken to comply herewith
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APPENDIX

NOTICE TO ALL EMPLOYEES

Pursuant to the Recommended Order of a Trial
Examiner of the National Labor Relations Board
and in order to effectuate the policies of the Na-
tional Labor Relations Act, as amended, we hereby
notify our employees that:

WE WILL NOT discourage membership in or
activities on behalf of Local 71, Transporta-
tion, Terminal, Interplant & Commissary Food
Employees Union, affiliated with Hotel,
Restaurant Employees & Bartenders, Interna-
tional Union, AFL-CIO, or any other labor or-
ganization, by discharging, or refusing to rein-
state, any of our employees, or in any other
manner discriminating against them in regard
to their hire or tenure of employment, or any
term or condition of employment.

WE WwILL NOT threaten our employees with
reprisals because of their membership in, sup-
port or activities in behalf of, the above-named
Union.

WE WILL NOT interrogate our employees
concerning their union membership or activi-
ties.

WE WILL NOT in any other manner interfere
with, restrain, or coerce our employees in the
exercise of their right to self-organization, to
form labor organizations, to join or assist the
above-named Union, or any other labor or-
ganization, to bargain collectively through
representatives of their own choosing, and to
engage in other concerted activities for the
purpose of collective bargaining or other mu-
tual aid or protection, and to refrain from any
or all such activities.

WE wiLL offer Luis Lopez immediate and
full reinstatement to his former or substantially
equivalent position, without prejudice to
seniority or any other rights and privileges
previously enjoyed, and make him whole for
any loss of pay suffered as a result of the dis-
crimination against him.

WE wiLL notify Luis Lopez if presently serv-
ing in the Armed Forces of the United States
of his right to full reinstatement upon applica-
tion in accordance with the Selective Service
Act and the Universal Military Training and
Service Act, as amended, after discharge from
the Armed Forces.

All of you are free to become or remain, or
refrain from becoming or remaining, members of
Local 71, Transportation, Terminal, Interplant &
Commissary Food Employees Union, affiliated with
Hotel, Restaurant Employees & Bartenders, Inter-
national Union, AFL-CIO, or any other labor or-
ganization.

MARRIOT CORPORATION
(Employer)

Dated By

(Representative) (Title)

This notice must remain posted for 60 consecu-
tive days from the date of posting, and must not be
altered, defaced, or covered by any other material.

If employees have any question concerning this
notice or compliance with its provisions, they may
communicate directly with the Board’s Regional
Office, Fourth Floor, 16 Court Street, Brooklyn,
New York 11201, Telephone 596-3535.



