
























YUTANA BARGE LINES, INC. 1085

understanding that if the Union won the election Resondent would continue con-
tract negotiations within a few days thereafter. The election was held on June 12,
which the Union won.

On June 17, 18, and 19, Goodwin and Hirstel met in Nenana with Alfred Ketzler,
Henry Ketzler, and Qualle, the last named two being the Nenana Division's vice
president and recording secretary-treasurer, respectively. There, management was
informed that the agreement reached in Anchorage in May had been rejected by
the Anchorage local. Discussion was then had regarding the so-called registered
list containing the names of 14 employees. Hirstel maintained that Kuebler and
Alfred Ketzler, in the May Anchorage meeting had agreed to this list. Alfred
Ketzler maintained that it was understood that the list had to be approved by the
men whose names appeared thereon, which was never done.

The rejected Anchorage proposed contract was again discussed paragraph by
paragraph. Finally, the negotiating committee, to quote from Alfred Ketzler's
credited testimony, "felt we were losing ground and we couldn't cope with Mr.
Hirstel, so we decided to recommend the contract" to the Nenana Division, subject,
however to the approval of the Anchorage local.

Regarding what transpired at the June 19 meeting, Alfred Ketzler credibly testified
as follows:

On June 19, we had moved our negotiations from the company office to the
dock office and we were discussing the registered list. We still had the 14
named list and we entered the office and I asked Mr. Hirstel if that list of 14
names was agreeable to him, and he said, "yes," and I then said, "Well, then
the Union will take the men that is agreeable to the Union and send those."
He said we would have to use all of them. Then the discussion went on there,
the registered list was then cut to eight or nine, I believe, I am not sure, and
we couldn't agree on any of the men and Mr. Hirstel got up and started
gathering his papers and said he was through, he was going back to Seattle.
And about that time . Mr. John Cagala entered the office and Mr. Good-
win said to him, "Tell the boys that it is back to $3.00 an hour and eight
hours a day," and the negotiating committee got up and left the office. And I
informed two of the men that were working on the dock at the time that the
negotiations had broken down and Mr. Goodwin stated it was back to $3.00
an hour and eight hours a day, and I left the dock area. I cross the tracks off
the property. And then in a few minutes Mr. Hirstel came out and asked us
if we would make a list of six men and possibly agree on it. About this time
the dock crew had stopped working when the word was passed among them
and they walked off the job. We went back to the office and they come over
by the dock office also. Before we went back in the office, Mr. Goodwin
said, "who told you men to quit?" Somebody answered him that it was back
to $3.00 an hour and eight hours a day and he said, "I don't break my word.
You work for the wages that was agreed upon for the rest of the day." So
the men went back to work. We entered the office and we gave Mr. Hirstel
this list of names.

The meeting concluded when Hirstel announced that we would have the contract
ready for signature that evening. Except for some certain minor changes, the con-
tract prepared by Hirstel on June 19, was substantially the same as the May con-
tract which the Anchorage local had rejected. The Hirstel June 19 contract, which
was a "seasonal contract" and excluded the oil plant laborers and the marine ways
employees, was approved by the Nenana Division membership, signed by its nego-
tiating committee, but rejected by the Anchorage local. The fact that Respondent
knew that the Nenana Division could not enter into a binding contract with Re-
spondent without the approval of the Anchorage local is clear from the following
credible testimony of Qualle:

Q. Now directing your attention once more to the negotiations of June 17,
18, and 19, I will ask you if anything was said during the course of them
with respect to approval of the contract that was signed.

A. Yes.
Q. What was said and by whom?
A. Mr. Hirstel asked the members of the negotiating committee what the

procedure was in regards to us in accepting a contract and we explained what
the procedure was.

Q. Who explained?
A. I explained to Mr. Hirstel and the company that the procedure was for

the negotiating committee when they thought there was a possibility of accept-
ance it would take the proposed contract back to the Nenana membership.
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If it was approved by referendum vote; the negotiating committee and the
officers of the Nenana branch could sign with the company the contract, then
copies of the contract could go to Anchorage to be accepted, approved and
sealed by the Anchorage membership. This was fairly early in our three days
of negotiations and the subject came up again at the end of negotiations at the
time of the signing.

Q. This was subsequent to the referendum vote?
A. Yes.
Q. Now, in fact, there was a vote, I take it?
A. Yes.
Q. Among the membership at Nenana?
A. Yes.
Q. And as I understand a notation on the document G.C. 9, it was approved

June 19, 1957, seven in favor and six against?
A. That is right.
Q. All right. Now continue with the conversation.
A. Well, I repeated the conversation at the time of the signing. I told

Mr. Hirstel at the time that the three of us signed, we asked him how many
copies he would want for himself and the company, we wanted a certain
number. We asked him for those copies to send to Anchorage to get formally
approved by the Anchorage membership.

Q. Is that what you told him?
A. Yes. And as soon as the copies are returned to us we would give it to

him. And we even discussed the means by which we would get the contracts
to Anchorage. In the mail service, perhaps, they get lost like occasionally
happens, maybe it would be safer to send it by Railway Express. And they
were aware of the fact that the contracts were going to Anchorage and they
gave us contracts to send to Anchorage.

Q. Was anything said concerning the possibility of approval by the Anchorage
local?

A. Yes. I stated that I had doubts that Anchorage would accept it the way
it was written.

Q. Well, after the contract was signed what happened to it, did you send it
to Anchorage?

A. Yes. Mr. Hirstel gave us six or seven copies and requested them back
signed as soon as possible in the event that Anchorage signed them. And we
promised him he would get them in the near future.

Q. You had already signed them and the negotiating committee of Nenana
division had already signed them when he told you to get them signed by
Anchorage, I take it, is that correct?

A. That is right.
Q. So then you did send them to Anchorage?
A. Yes, we did.

It is significant to note here that during the Anchorage May negotiations Re-
spondent agreed that 14 employees should be on the registered list. At the June
negotiations it cut the list to nine employees, contending that during the few weeks
which elapsed between the two meetings there had been a change in Respondent's
operations which necessitated the hiring of but nine men. Whatever the changed
operations were, the fact remains that the purpose of the list was to divide or to
equalize the available work among the 14 persons whose names appeared on the
May list. Hence, Respondent was at liberty to use as few employees as it deemed
fit without reducing the size of the list.

Under date of October 8, Kuebler sent Respondent a letter reading as follows:

Please consider this as a request for negotiations aimed toward reaching
final agreement between yourselves and this local. We do not feel that your
duty to bargain has been carried out.

We request that negotiations be resumed on the unit as set out in the
certification by the NLRB and that negotiations be continued until completed
on an agreement satisfactory to both parties.

In the late fall or early winter of 1957, Floyd Cox, the then district secretary
of the Union's International, met, on behalf of the Union, with Hirstel and they
agreed upon the terms of a bargaining contract subject, however, to the approval
of the Nenana Division and to the approval of the Anchorage local. Cox forwarded
a copy of said agreement to Kuebler who received it on or about February 4, 1958.
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Under date of February 19, Kuebler wrote Respondent as follows:

The proposed working agreement for the Nenana Operations worked out
by Brother Cox acting for this Local Union and your Mr. Hirstel acting for
the Company had been reviewed . We feel further negotiations are necessary
to complete the agreement . We call your attention to the following job clas-
sifications set forth in the National Labor Relations Board Certification in Case
19-RC-1881 , which are not covered by the proposed working agreement.

1.-Marine ways employees who also repair and maintain barges.
2.-Oil plant laborers who fill and maintain oil barrels , and bulk load oil

directly on barges.
The above inclusions in the bargaining unit were made by the N.L.R.B. con-

trary to the contention of the Employer and we must insist that the working
agreement sets forth , wages and working conditions covering these classi-
fications.

There also remains negotiations on the names to be included on the
"Registered List" and the "un-registered List."

We are ready to meet with the Company representatives to complete
these negotiations , at Anchorage or Nanana and suggest that you set an
early date for this meeting.

Under date of February 26, Hirstel wrote Kuebler, Cox , and Qualle a joint-
addresed letter reading as follows:

Please refer to Ltr. Cox . 020158 enclosing contracts and H. J. Kuebler
letter dated February 19 to Yutana Barge Lines in Nenana . Kindly return all
outstanding copies of the proposed contract to the undersigned immediately.
In further discussions with Company officials it is found that there are con-
siderable areas still to be discussed , and upon receipt of these contracts we will
notify you of the time and place for further negotiations.

Please return file copies of the contracts negotiated for the 1957 season under
which the Company operated if you have signed them by now. If they have
not been signed, return all copies outstanding.

Under date of March 5 , Kuebler wrote Hirstel as follows:

Acknowledging receipt your letter, February 26, 1958. Contents were
carefully reviewed.

May I insist , that you negotiate , in compliance with the NLRB , under Certi-
fication rendered on October 31, 1956, to negotiate a contract , on or before
March 22nd, 1958.

Further, inasmuch as your office, and too, your point of operation is at
Nenana, and this Union's headquarters is here in Anchorage , may I suggest
that, said negotiations be held in Nenana , and/or at your convenience , here in
Anchorage.

I am pleased that in your discussion with your Company officials, you ac-
knowledged there were considerable areas still to be discussed , and too, must
insist , that you [sic] negotiations be in full compliance with the above NLRB
Certification , too, and including the Marine Ways, and Oil Plant laborers,
along with the "Registered" and "Unregistered" lists.

Insisting you set a time, and place, notifying us immediately.

Under date of March 14, Hirstel addressed a letter to Kuebler reading as follows:

To date I have failed to receive from you the information and/or documents
which I requested in my letter of February 26, 1958. When you have com-
plied, we will be in a position to set a time and place for further discussions
and negotiations.

Kuebler answered Hirstel 's letter of March 14 , on November 28, as follows:

Aknowledging receipt of your recent letter , wherein you requested informa-
tion and/or document.

I am at a complete loss to know what information you refer to, unless
presuming it may be in the enclosed "Agreement" and as you have requested
same, 'I am enclosing it herewith.

I have searched the files, and this appears to be the only copy we have
up here. You will note, however, I have cut out and deleted the signatures,
wherein the Negotiating Committee , Recording Secretary and Dispatcher was
to sign , or signed . However , the instrument, wherein the Union was to sign,
binding the agreement , shows blank and was never signed.
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I see no earthly need for the enclosure and it becomes more apparent
you are only continuing to pursue , your going on three years of procrastination.
However, that you have no stumbling block, nor excuse of any kind, I wish
to remove every obstacle that you might claim hindering [sic] you to set down
and negotiate.

May I again remind you for the "N"th time, you have never once yet sat down,
nor offered to negotiate , as prescribed by the National Labor Relations Board
in their Direction-Case 19-RC-1881, Dated October 31, 1956.

We must insist your negotiations comply with above NLRB directions, too,
and covering the following which you have never once offered, steadily refus-
ing to negotiate on, ie

1.-Marine ways employee's who also repair and maintain barges.
2.-Oil plant laborer 's who fill and maintain oil barrels , and bulk load oil

directly on barges.
3.-There also remains, negotiations as to the names to be included on each,

the "Registered List" and the "Unregistered list."
Again repeating,-Inasmuch as your office , and too, your point of operation

is at Nenana , and too, this Union's headquarter 's is here in Anchorage, that,
said negotiations for your convenience be held in Nenana, and /or if more con-
venient to you, then here in Anchorage.

Let it be further understood , we want no [excuses ] from you, when the 1958
barge operations begin, and you are found to have never negotiated , while this
Union has offered, yes requested many times , to meet you , your time and place,
to negotiate.

On April 2, Hirstel telegraphed Kuebler as follows:

MARCH 28 LETTER RECEIVED . PLEASE RETURN COPIES OF CON-
TRACT, FORWARDED YOU AND NENANA GROUP THROUGH COX
AND REPLY THIS WIRE WHEN DONE. I WILL THEN NOTIFY YOU
OF TIME AND PLACE FOR MEETING IN APRIL RE NEGOTIATIONS
FOR 1958. IF ANY QUESTIONS CALL ME MAIN 3-1060 SEATTLE
THURSDAY OR FRIDAY

On April 5, Kuebler wrote Hirstel as follows:

In reply to your wire of April 2nd.
You refer to letter of March 28th , wherein I stated I sent you the only copy

here of said contract . To my knowledge there is none at Nenana. However
that they may have since , and/or later find a copy I have issued to them the en-
closed directive to send it to you immediately.

Further-I hereby make a protest , to employee 's of your company handling
of cargo now coming in and being assembled and/or stockpiled at Nenana for
this year 's operation.

You have shown no inclination to want to do what's right , defying us in
the face of a NLRB directive , and refusing to negotiate , is this the kind of
employer-employee relations you expect to carry on at Nenana?

Under date of April 11, Kuebler wrote Hirstel as follows:

Acknowledging receipt of your letter April 9, and then only after phone
conversation with Quentin C. Qualle, Nenana, who brought out certain facts,
were [sic] I able to locate the document you wanted , which was filed with the
Floyd Cox papers.

Kindly find the much discussed document enclosed.
I hope you [ sic] plans materialize to be here during the week of April 21, as

you state either Anchorage and/or Fairbanks , if not Nenana . It is almost
necessary that I be in Anchorage , evening of April 24 and throughout the 25th.

I shall look forward to setting of time and place, as well as seeing you, I
remain

On April 21, 22, and 23, Hirstel , Goodwin , and Petersen met in Anchorage with
Kuebler, Alfred and Richard Ketzler, Qualle , and the Union 's attorney, Gordon
Hartlieb. The first day of this negotiating session was confined to the discussion of
Respondent's demand that before it would negotiate a contract with the Union the
Union had to withdraw all charges it had filed with the Board involving Respondent
and the obtaining of authority from the Anchorage local for Kuebler to execute a
bargaining contract without first receiving the approval of the Anchorage local.
Kuebler obtained such written authorization and gave a copy thereof to Hirstel on
April 22. The document reads, in part, as follows:
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APRIL 22, 1958.
TO WHOM IT MAY CONCERN, GREETINGS:

This is to certify that, H. J. Kuebler, Secretary, Treasurer, and Business Agent,.
Local 38-171, International Brotherhood of Longshoremen, AFL-CIO, by a.
majority of said Local (Anchorage Division) hereby clothe said H. J. Kuehler,
with authority to negotiate a contract in and for said Nenana Division, binding.
said contract with the Yutana Barge Lines, Inc., when approved by them
(Nenana Division) in a referendum vote, hereby waiving our Constitutional
Right of a referendum vote for said Anchorage Division. To said agreement.
witness our hand this 21st day of April 1958, AD.

Hartlieb, however, refused to permit the withdrawal of the charges.
On the second day of the aforesaid bargaining sessions, discussion was had'

regarding the provisions of the so-called Cox-Hirstel contract and also with respect-
to a contract proposed by the Union. On the third day, Hirstel stated that the
Union's proposed contract and the contract he and Cox had drafted were "out the.
window" and he would start from "scratch."

Agreement was finally reached on some provisions of a contract proposed .by
Hirstel but he would not agree to the inclusion under the agreement of the oil plant
laborers nor the marine way employees. Whereas, in the past Respondent granted'
its employees eight paid holidays, Hirstel's contract provided for only four. Certain
other privileges and benefits theretofore granted the employees were deleted from
Hirstel's contract; for example, the employees' meal hours and pay days were
changed, all penalty payments to employees were stricken.

When the wage clause was first brought up Hirstel said, "skip it, not accepted.
However, Respondent, before the sessions ended offered a wage scale commencing:
with $3.171/2 per hour for those in the lowest bracket. This scale was unacceptable
to the Union because the previous year the wage scale ranged from $3.441/2 to $4.10
per hour. Finally, Hirstel suggested that the oil plant laborers and marine ways.
employees be covered by the contract and that the wage scale range from $3 to
$3.50 per hour. Hirstel conditioned his offer upon the Union accepting a seasonal
contract.

The third day meeting ended with the understanding that Hirstel would prepare.
a complete contract and the parties would meet the following day to discuss it.
Respondent's representatives did not meet as proposed and at about 5 p.m., Kuebler
was informed that Hirstel had left town.

The following day, April 24, Hirstel, from Nenana, sent Kuebler a copy of a
proposed contract 10 together with a copy of the following letter which Hirstel
addressed to Qualle:

Enclosed you will find a proposal for a working agreement between the
Union in Nenana and Yutana Barge Lines, Inc. for the 1958 season.

The items covered in the attached contract constitute the complete proposal
made to you on behalf of Yutana Barge Lines, Inc. and covers the unit des-
ignated by National Labor Relations Board Case No. 19-RC-1881. Further,
it represents the results of our conferences and negotiations conducted in-
Anchorage during the week of April 21st, in which you and your committee-
met and negotiated with representatives of Yutana Barge Lines, Inc.

It is the sincere belief that the proposed agreement will provide, for mem-
bers of your union who are employed by Yutana Barge Lines, the best avail-
able wages, hours and working conditions possible under circumstances as they
exist in Nenana, taking into account the work planned for this season and the
highly competitive position in which the company now finds itself.

The wage scale contained in Hirstel's April 24, 1958, contract ranged from $3'
to $3.50 per hour. A copy of said wage scale was posted by Respondent on a
Nenana public bulletin board on April 30, without prior consultation with the,
Union.

On May 22, Hartlieb, the union's attorney, wrote Hirstel as follows:

Will you please consider this a request on behalf of the Longshoremen's;
Local 38-171, Nenana Branch, for a date upon which it may resume negotia-
tions, recently suspended. We urge that you set a time and place for these,
negotiations to resume.

10 The oil plant laborers and marine ways employees were covered in this contract.
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On May 23, Hirstel replied to Hartlieb 's May 22 letter as follows:
Your request on behalf of Longshoremen 's Local 38-171 Nenana Branch,

is hereby acknowledged.
Yutana Barge Lines of Nenana is quite agreeable to resume negotiations.

However, as yet I have not received any indication of the action taken by the
local union in Nenana concerning our recent formal offer . If any action has
been taken and the Company in Nenana notified , I would appreciate your for-
warding to me a copy of this action.

My present commitments would not permit my coming North until some-
time in June , and I would suggest that if further negotiations are held we try
to meet in Fairbanks . This would also allow me to combine some other matters
which are pending.

Under date of May 26, Qualle wrote Goodwin as follows:

It is the purpose of this letter to formally reject the Company's proposed con-
tract, as submitted by Mr. Hirstel and dated April 24, 1958 in the accompany-
ing letter , and to notify you of our intention and desire to resume negotiations
immediately. In view of the fact that the working force, Company office, and
job site are situated in Nenana, we feel that Nenana would be the appropriate
place for such further negotiations.

Reasons, if indeed reasons are necessary, for our rejections of the Company
proposal are as follows:

1. The Company' s proposed contract contains provisions and conditions
contrary to conditions that have been the accepted standard throughout the
Longshore industry for some years, e.g. 6 hr. day, 4 hrs. minimum.

2. The N.L.R.B. has certified the union as bargaining •agent for the unit:
with no provision that this shall be only for the summer months, in fact, by
inference , the union is bargaining agent for the unit at all times work is per-
formed within the unit.

3. In the recent past, two competitive employers, engaged in the same busi-
ness as Yutana, in the same area , and from the same port , have signed the
contract that the union last offered the company (April 22, 1958) and the
company rejected. The two employers are:

(A) John B. Coghill, Union Oil Consignee for the Yukon and its tribu-
taries, who sells and ships bulk and packaged Petroleum products from
Nenana, conditions identical with Yutana's Standard Oil operation. Signed
with the Union May 2, 1958.

(B) Petersen Navigation Co., who transports freight by boat and barge
from Nenana to points on the Tanana and Yukon rivers, an operation
identical with Yutana's shipping operation. Signed with the Union
May 17, 1958.

We demand that the company immediately set a date when negotiations can
resume, preferably at Nenana. We, the Union, shall be available anytime,
as we have in the past two years. Please direct your correspondence in regards
to setting this date, with the undersigned.

3. Concluding findings

The Board, with court approval, has repeatedly and uniformly held that it is
the duty of an employer to enter into discussions with respect to collective bar-
gaining "with an open and fair mind, and a sincere purpose to find a basis of
agreement touching wages and hours and conditions of employment." 11 Respond-
ent's conduct in this case fell far short of that standard.

The entire record indisputably demonstrates a regrettable attitude of Respondent
toward the Act. Respondent failed utterly, among other things as found below,
to discharge its statutory duty to bargain in good faith with the Union, the certified
representative of the employees in the appropriate unit. The credited evidence, as
epitomized above, clearly discloses that Respondent did not, at any time during
the prolonged negotiations , entertain any intention of entering into an agreement
with the Union. The fact that Respondent entered into negotiations with a mind

11 Globe Cotton Mills v. N.L.R.B., 103 F. 2d 91, 94 (C.A. 5). See also N.L.R.B. v.

Edward Shannon, C. TV. Shannon and Arthur F. Simpson, Jr., d/b/a Shannon d Simpson

Casket Company, 208 F. 2d 545 (C.A. 9) ; N.L.R.B. v. Whittier Mills Company, 111 F. 2d

474 (C.A. 5) ; N.L.R.B. v. Reed S Prince Manufacturing Company, 118 F. 2d 874

(C.A. 1) ; N.L.R.B. v. Athens Manufacturing Company, 161 F. 2d 8 (C.A. 5).
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"hermetically sealed against even the thought of entering into an agreement" 12
with the Union is evidenced, in part, by (1) Bullock's June 29, 1956, statement to
the employees, "There is not going to be any union here"; (2) Respondent's con-
tinuous refusal to bargain, until April 24, 1958, to include the oil plant laborers
and marine ways employees in any contract with the Union; (3) Respondent's
continuous refusal to enter into any contract other than a "seasonal" one despite
the fact that the record is clear that some persons in the appropriate unit were
year-round employees; (4) Respondent's submission of fa contract in 1958 the terms
of which (a) reduced the number of paid holidays previously granted employees,
and (b) otherwise deprived the employees of certain benefits previously enjoyed
by them; and (5) Respondent's attitude with respect to the so-called registered list.

Illustrative of the inescapable conclusion that Respondent was giving, as the court
said in N.L.R.B. v. Athens Mfg. Co., supra, the Union "a run around while pur-
porting to meet with the Union for the purpose of collective bargaining" is the
lowering of the 1958 wage scale from that paid the employees in 1957. Further
manifesting Respondent's lack of good faith in its dealings with the Union was its
demand in April 1958, that the Union withdraw the charges which it had filed
with the Board before Respondent would enter into contract negotiations.

Upon the entire record in the case, the Trial Examiner finds that on June 18,
1957,13 and at all times thereafter, Respondent refused to bargain collectively with
the Union as the exclusive statutory representative of its employees in the appro-
priate unit with respect to grievances, rates of pay, wages, hours of employment,
and other conditions of employment and by such refusal, which is violative of
Section 8(a)(5) of the Act, Respondent interfered with, restrained, and coerced
its employees in the exercise of the rights guaranteed in Section 7 of the Act.

B. The lockout

On April 20, 1957, 18 persons who had worked for Respondent the prior year
or years made a mass application to Goodwin for work. The application was
made on that day because the men knew that Respondent was preparing to com-
mence operations for the coming season. According to the credited testimony of
Qualle the following took place at the time of the aforesaid application: 14

We started-we knocked on the door and Vernon Patterson said to come in.
We walked in and I told him we had come down to make application for work.
He informed us that he did not have the power to hire us, but I asked him
if he could agree to take our names. He consented and we lined up for him
and we wrote our names down as we filed by and as we left the office we stood
outside the door and that line continued to go through. Before the men
finished giving their names Fred Goodwin and Norman Suckling drove up and
Mr. Goodwin came up the steps, asked what can I do for you boys.
I stated that we had come to apply for work and that Vernon had taken our
names. Mr. Goodwin stated that the proposed contract of ours would be
impossible for us to sign. I stated, we assumed it was satisfactory to the com-
pany because of the fact that you have not contacted us or pointed out any
corrections that you would like to have made in it. Fredericks asked Mr. Good-
win, are you going to employ any men from this gang. Mr. Goodwin replied,
"no." Hugo Fredericks stated, "we don't want to threaten you, Fred, but

11 N.L.R.B. v. Griswold Manufacturing Company, 106 F. 2d 713, 723 (C.A. 3).
11 The date of the first bargaining meeting after the Board-conducted election.
14 Goodwin's version of what was said and done on this occasion is at variance with

Qualle's. In the light of the Trial Examiner's observation of the conduct and deportment
at the hearing of Goodwin and Qualle, and after a very careful scrutiny of the record,
all of which has been carefully read, and parts of which have been reread and rechecked
several times, and being mindful of the contentions of the parties with respect to the
importance which each have placed upon the credibility problems here involved, and that
the events about which they testified took place a year or more prior to the opening of
the hearing, the Trial Examiner finds Qualle's version of what transpired on April 20,
1957, to be substantially in accord with the facts. This finding is not only supported by
certain other credited evidence in the record, but also by the fact that Qualle particularly
impressed the Trial Examiner as being a person who is careful with the truth and
meticulous in not enlarging his testimony beyond his actual memory of what occurred.
On the other hand, Goodwin gave the Trial Examiner the impression that lie was
studiously attempting to conform his testimony to what he considered to be to the best
interest of Respondent.
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you might not have any freight ." Mr. Goodwin asked Mr. Fredericks what
he meant by that, and Fredericks replied, "I had said enough ." I told Mr..
Goodwin that if he wanted any men , we were ready to go to work , to call
Al Ketzler, that we had gotten a phone for him as our dispatcher and he
repeated it after me, if I want any men, I am to call Al and At and, I think,
a couple of others replied, yes.

Mr. Goodwin inquired shortly after he arrived if we had joined the Anchor-
age Local. Most of the men spoke up, yes, in a body. He suggested, why
don't you go to Anchorage to work, then? And I told him I could see no
reason for men having to work in the same city as their headquarters
happened to be located in, their union headquarters.

The evidence clearly establishes , and the Trial Examiner finds , that on April 20,
1957, 18 employees , who had worked for Respondent during the prior year or years
applied unconditionally for reemployment; that after denial of such employment
the Union established a picket line at Respondent 's plant; that the Union picketed
because of Respondent 's unfair labor practices ; that the picketing continued until
restrained by a court order ; and that , although said restraining order was dissolved
on May 6, the picket line was not reestablished until about May 9 or 10 , and then
only because Respondent had hired some Eskimos to replace some of the persons
who had been refused employment on April 20. Upon the record as a whole, the
Trial Examiner finds that Respondent refused reemployment to 17 15 of the 18'
persons 16 named in the consolidated complaint on April 20 , 1957, because of their
union membership and activities , as well as to discourage membership in the Union
and not for the reasons advanced by Respondent . Accordingly , the Trial Ex-
aminer finds that by refusing to hire any of the aforementioned 17 persons until
June 19, 1957 , Respondent unlawfully discriminated against them with respect to
the hire and tenure of employment thereby violating Section 8 ( a)(3) of the Act.
The Trial Examiner further finds by the aforesaid action Respondent also violated
Section 8 (a) (1) of the Act.

C. Qualle's discriminatory discharge

Qualle was one of the first four of five employees hired when Respondent com-
menced operations in 1955, and was rehired in 1956 and 1957. In 1956, Qualle
sought the aid of the Anchorage local in support of his attempt to form a union at
Respondent 's establishment . Qualle spearheaded the Union 's organizational drive
and became recording secretary -treasurer and a member of its negotiating com-
mittee at the inception of the Nenana Division . As early as June 29, 1956 , Bullock
knew of Qualle 's activities on behalf of the Union . 17 Goodwin also was aware of
Qualle's interest in and activities on behalf of the Union on the same day, June 29,
1956, for Goodwin was present when , in response to Bullock's inquiry, "why [the
men] didn 't get together and send a representative to the company with [their]
demands" instead of organizing a union , Qualle stated , "for the same reason that
he had fired me in the morning , because of what I had done, that it is very possible
that he would fire any representative we sent with any demand to him unless we
had some support from an outside organization ." In addition , the record is equally
clear that Goodwin and other managerial personnel knew that Qualle was an officer
of the Union and a member of its negotiating committee . Furthermore, at the
Board's representation hearing on August 16, 1956, Bullock represented Respondent
and Qualle was one of the Union's representatives.

Daniel Ketzler, a brother of Alfred, Richard , and Henry Ketzler, testified without
contradiction , and the Trial Examiner finds, that a day or two before Qualle's

15 Wilbur Moore , one of the persons who applied for a job on April 20 had been dis-
charged for cause before the close of the 1956 season and hence Respondent was in no
wise obliged to rehire him at any time thereafter . Under the circumstances , the Trial

Examiner finds that by refusing Moore employment on April 20 , and thereafter , Respondent

did not violate the Act.
10 Namely , George Demintieff , David Esaw , Mathew Evan , Milton J . Evan, Hugo

Fredericks , Carl Haggstrom , Alfred John , Earner Johnson , Alfred Ketzler , Dan Ketzler,

Henry Ketzler , Richard Ketzler, Solomon Luke , P. E. Marks, Fritz Noble , Quentin Qualle,

Nathaniel Williams.
17 The day Bullock announced to the employees "There is not going to be any union

here."
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August 15, 1957, discharge, Gay Laverne Hensley,18 remarked to him and Em-
ployee George Demientieff, while the three of them were "sneaking a smoke" in
a freight car, "You guys better watch out, they're really out to get Qualle." 19

Qualle testified without contradiction, and the Trial Examiner finds, that at the
conclusion of a discussion he had with Suckling, the oil plant manager, on August
14, regarding the possible purchase by him of a barrel of fuel oil on credit, the follow-
ing then ensued:

Mr. Suckling made the statement, "Why don't you quit, have you no pride?" I
said, "What do you mean, pride?" Suckling said, "You must know you are not
wanted around here, there is a lot of Indians not working because of you. The
whole town 20 would be happy if you left." I replied, "I am not going to leave
just because the company wants me to leave; I will be around here as long as
the company." He stated, "We will see about that." . Mr. Suckling men-
tioned that there were jobs in other towns, that I didn't have to stay here and
that I could go elsewhere and find employemnt . . . [and] he said, "We know
you are the one that started the union ... .

According to Qualle's credited testimony the following took place with respect to
his August 15 discharge:

Vern Hensley instructed us to start unloading a certain car. Henry Ketzler
went to get the fork lift, I think the remainder of us went to the car in a body
:and found the car was already opened but we entered the car almost as a group
in a body. Almost simultaneously I and Al Ketzler sat down across from the
doorway where the checker usually is to catch freight going by. I looked around
and I saw the car evidently had been pilfered worse than normal. There were
two or three small individual marshmallow package wrappers on the floor, nut
shells on the floor, and several open boxes close to the doorway, one of which
I could see two cans missing out of even from a distance. While waiting for
the fork lift to come so we could start loading, I started checking these cases.

Q. Is that a normal procedure?
A. Yes.
Q. Go ahead.
A. •I was standing in the doorway of the car with my back to the door when I

pried the case of tongue open the rest of the way. I couldn't quite see in it
there, it had been jimmied, but I wasn't sure whether one of those flat cans might
have been out or not. And as I was peeking in the box there some more,
Cagala 21 spoke up behind me and said, "Oh, broaching?" And I turned around
and I said, "No, I was just checking, there are none missing ." He then left the
car and I went on checking some more cases. About 10 minutes later he came
in, came in the car, Cagala came in the car and he picked up the same case, I
think, and left the car with it after the checker had noted it. And after a lapse
of another ten or fifteen minutes Vern Hensley came in the car and informed
me I was requested in the company office at the dock office, and I accompanied
him there. We entered the office and Mr. Goodwin told me that Cagala had
reported me for broaching cargo. I attempted to explain that there was a lot
of open cases there, including the one in question, and I was merely checking it
to see if a can was gone. And he said there was nothing he could do but let me
go, and turned around and he told Hensley to turn my time in to the office.. .
Before he told Hensley to turn my time in he had sent Vern down to get the
checker, Al Ketzler, to ask what he knew about it. Do you want me to repeat
what he said?

Q. Yes, repeat the entire incident.

'S Also referred to in the record as Vern Hensley. Contrary to Respondent's contention,
the Trial Examiner finds that throughout the 1957 season Hensley was a supervisor
within the meaning of Section 2(11) of the Act. This finding is based primarily on the
testimony elicited from Hensley on his direct examination wherein he testified that during
1957, he was general foreman and, as such, he supervised the unloading of freight
cars, "direct[ed] the movements of the gangs from one job to another," was responsible
for the work done by the unloaders and loaders, and that Qualle "was under his control
and direction as a part of these work gangs" which he "supervised."

° Demientieff's version of what was said by Hensley on that occasion is substantially
in accord with Richard Ketzler's.

ao Nenana has a population of less than 500 persons.
21Dock Superintendent John Cagala.
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A. One of them, one of the company asked Al if he had seen me tear a case
open and he said "No." Mr. Cagala turned to Goodwin and said, "See, I told
you that is what he would say." That is all I recall of the conversation in regards
to Al. When he told Hensley to turn my time in , why, I left.

I came in contact with [Goodwin] on two subsequent occasions when requesting
a termination slip in writing. And the second time he gave me the termination
slip in writing it was all prepared for me, waiting for me at the office. At the
time he gave it to me he warned me about trespassing on company property and
said, "If I was you, I would stay away from those boat crews and"

According to Richard Ketzler's credited testimony, which, in the main, is cor-
roborated by Demientieff, Hensley, upon his return to the freight car after he had
taken Qualle to Goodwin's office, remarked to him and Demientieff, "You guys be
awful careful with these boxes any broken boxes give them to the checker
and don't even stick your hand in them because they are railroading Qualle."

Alfred Ketzler credibly testified that when Hensley returned to the freight car
after having escorted Qualle to Goodwin's office, Hensley told him that he was
wanted in Goodwin's office; and that while he and Hensley were en route to Good-
win's office, Hensley stated, "You guys had better be careful because they are out
to get Qualle." 22

Respondent contended at the hearing and in its brief, that it "had a clear right
to discharge Qualle, admitting as he did, the knowledge of regulations which pro-
hibited the course of conduct for which he was fired. The Trial Examiner is not
persuaded that Qualle's discharge was made effective without regard to his union
activities. In the Trial Examiner's opinion, there were dual motivations for the
discharge-the reason assigned by Respondent and Qualle's union activities. It is.
now well settled that where an unlawful reason is a motivating cause, the co-
existence of separate lawful reasons do not eliminate the unlawful aspect of the
conduct.23 Accordingly, upon the entire record in this case the Trial Examiner
concludes and finds that by the discharge of Quentin C. Qualle on August 15, 1957,.
Respondent violated Section 8(a)(3) of the Act, thereby discouraging membership,
in the Union.

IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON COMMERCE

The activities of Respondent, set forth in section III, above, occurring in connec-
tion with Respondent's operations, described in section I, above, have a close, in-
timate, and substantial relation to trade, traffic, and commerce among the several
States, and such of them as have been found to constitute unfair labor practices,
tend to lead, and have led, to labor disputes burdening and obstructing commerce
and the free flow of commerce.

V. THE REMEDY

Having found that Respondent has engaged in unfair labor practices violative
of Section 8(a)(1), (3), and (5) of the Act, it will be recommended that it cease
and desist therefrom and take certain affirmative action designed to effectuate the
policies of the Act.

Having found that Respondent on June 18, 1957, and at all times thereafter, has
refused to bargain collectively with the Union as the statutory representative of
the employees in an appropriate unit, the Trial Examiner will recommend that
Respondent, upon request, bargain collectively with the Union as the exclusive
statutory representative of all the employees in the unit found by the Board to be
appropriate, and if an agreement is reached, embody such understanding in a signed
contract.

Having found that Respondent on August 15, 1957, discharged Quentin C. Qualle,
and thereafter refused to reinstate him because of his union membership and
activities, it will be recommended that Respondent offer him immediate and full
reinstatement to his former or substantially equivalent position,24 without prejudice

=' When asked by Respondent's counsel, "And did you make a statement to Mr. At
Ketzler on the way to the office to the effect that 'They're out to get Qualle'?" Hensley
replied, "I don't remember It on the way to the office, No."

23 See, for example, N.L.R.B. v. Whitin Machine Works, 204 F. 2d 883 (C.A. 1).
24 The Chase National Bank of the City of New York, etc., 65 NLRB 827.
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to his seriority or other rights and privileges. The Trial Examiner further recom-
mends that Respondent make Qualle whole for any loss of pay that he may have
suffered by reason of Respondent's discriminatory action against him, by payment
to him of a sum of money equal to the amount he would have normally earned
as wages during the period from August 15, 1957, to the date Respondent offers
him unconditional reinstatement, less his net earnings during such period.

Having found that Respondent on April 20, 1957, locked out and discharged 17
named employees because they had engaged in certain protected concerted activities,
and did not reinstate 7 of them until on or about June 19, 1957, and has not offered
reinstatement to the remaining 10, it will be recommended that Respondent make
whole all the employees it locked out and discharged on April 20, 1957, including
Qualle, for any loss of pay they may have suffered by reason of the Respondent's
aforesaid discriminatory action against them, by payment to each of them of a sum
of money equal to the amount each would have normally earned as wages during
the period from April 20, 1957, to the date of his reinstatement or to the date
Respondent offered him reinstatement, less his net earnings during such period.

Back pay shall be computed in accordance with the formula enunciated by the
Board in F. W. Woolworth Company, 90 NLRB 289.

The unfair labor practices found to have been engaged in by Respondent are
of such a character and scope that in order to insure the employees here involved
their full rights guaranteed by the Act it will be recommended that Respondent
cease and desist from in any manner interfering with, restraining, and coercing its
employees in their right to self-organization.

Upon the basis of the foregoing findings of fact, and upon the record as a whole,
the Trial Examiner makes the following:

CONCLUSIONS OF LAW

1. International Brotherhood of Longshoremen, Local 38-171, AFL-CIO, is a
labor organization within the meaning of Section 2(5) of the Act.

2. All Respondent's Nenana, Alaska, employees engaged in longshore work,
loading and unloading barges and railroad cars, and stockpiling freight, and in the
maintenance of equipment, including marine ways employees, carpenters, mechanics
and helpers, and oil plant laborers, but excluding office clerical employees, tugboat
employees, and supervisors as defined by the Act, constitute, and during all times
material constituted, a unit appropriate for the purposes of collective bargaining
within the meaning of Section 9(b) of the Act.

3. International Brotherhood of Longshoremen, Local 38-171, AFL-CIO, was
on June 18, 1957, and at all times thereafter has been, the exclusive statutory repre-
sentative of all the employees in the above described appropriate unit, for the pur-
poses of collective bargaining within the meaning of Section 9(a) of the Act.

4. By refusing on June 18, 1957, and at all times thereafter, to bargain collectively
with International Brotherhood of Longshoremen, Local 38-171, AFL-CIO, as
the exclusive statutory representative of the employees in the appropriate unit, Re-
spondent has engaged in and is engaging in unfair labor practices within the mean-
ing of Section 8(a) (5) of the Act.

5. By locking out and discharging 17 named employees on April 20, 1957, there-
by discriminating in regard to their hire and tenure of employment and thus dis-
couraging membership in International Brotherhood of Longshoremen, Local 38-
171, AFL-CIO, Respondent has engaged in and is engaging in unfair labor practices
within the meaning of Section 8(a) (3) of the Act.

6. By discriminating in regard to hire and tenure of employment of Quentin C.
Qualle, thereby discouraging membership in International Brotherhood of Long-
shoremen, Local 38-171, AFL-CIO, Respondent has engaged in and is engaging in
unfair labor practices within the meaning of Section 8(a) (3) of the Act.

7. By interfering with, restraining, and coercing its employees in the exercise of
the rights guaranteed by Section 7 of the Act, Respondent has engaged in, and is
engaging in, unfair labor practices within the meaning of Section 8 (a) (1) of the Act.

8. The aforesaid unfair labor practices are unfair labor practices within the
meaning of Section 2(6) and (7) of the Act.

[Recommendations omitted from publication.]


