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As the discussion progressed, Hughes became favorably impressed both with
Dispensa’s personality and with his technical knowledge of production problems.
The interchange between them was apparently frank and much of time fairly
technical, ranging from the Respondent’s antiquated equipment to possibilities of
making savings through changed methods and lay-out and through individually
powered sewing machines. In general, Hughes insisted that his labor costs were
too high and that he could not afford the expense involved in new equipment or
extensive plant changes. Dispensa’s suggestions eventually centered largely
around the more efficient use of present equipment through changes in produc-
tion procedure and the institution of piece work.

During the afternoon, Hughes showed Dispensa a sample pair of white duck
pants being considered for civilian production’; they discussed problems connected
with its manufacture. At one point, Dispensa asked to go through the plant.
" Hughes did not offer to take Dispensa through the plant, but produced a diagram
thereof which they discussed together for sometime.” At another point, Hughes
showed Dispensa some figures on costs. After examining them and discussing
labor costs, Dispensa expressed the opinion that Hughes’ labor costs were so high
that he could not afford to increase his labor costs if he were to maintain a com-
petitive position. Dispensa explained how he believed Hughes could reduce labor
costs substantially by the institution of a piece-work system, coupled with certain
modifications in production procedure which would not involve expensive new
equipment or plant lay-out.

_Hughes was impressed favorably with Dispensa’s proposals but insisted that
he would need about 30 days to get things in shape in making a transition to
civilian production before deciding whether he wanted to commit himself to such
a plan. The Union, which bad brought Dispensa to Clarksville and was anxious
to utilize his time as advantageously as possible, contended that 2 days was long
enough for the Respondent to make up its mind whether it would agree to a piece-
work system and wanted to utilize Dispensa’s services, which the Union was
willing to make available without cost. Hughes insisted that he needed 30 days
in which to work out transition problems. However, he finally agreed, upon the
Union’s insistence, that he would let the Union know his intentions in 2 days.”

6 It is evident that Martin, Marthenke, and Blair acted largely as observers during such
technical discussions between Hughes and Dispensa. Apparently those three did not
attempt to examine items, such as the diagram, which Hughes showed to Dispensa during
such discussions. .

" The above summary of what transpired at the May 20 conference is based upon consider-
ation of the fairly detailed testimony of the three witnesses, Marthenke, Blair, and Hughes,
who testified about this meeting. When admissions made on cross-examination are weighed,
it becomes apparent that the testimony of these three witnesses differs more in emphasis
than in substance. The undersigned believes that the facts above set out constitute a
reasonably accurate picture of what transpired, and deems it unnecessary to recite the
varying shades of testimony which have been considered in making these findings. It
should be noted that the Union left the meeting expecting a final answer 2 days later.
However, the Respondent had been reluctant about making a commitment within so short a

_period. There is no.doubt that the meeting of May 20 was carried through in such a way
as to impress both the Respondent and the Union with the possibility of working out a
piece-work proposition, a problem which had been in the picture since the first contract
negotiations in March 1944. Tor instance, Hughes testified as to Dispensa, “I got to liking
this fellow Dispensa, frankly. He was the first man I had come in contact with that I felt
like really knew what he was talking about as far as the actual manufacturing of garments,
and I was sold on him.” As to the results of the conference, Marthenke testified, “Mr.
Hughes indicated he was genuinely interested ; the fact that Dispensa was qualified to do
these things and was going to help him to do them seemed to make everybody feel pretty
good . . . I can frankly say at this time that when I left that conference that afternoon;
I had the best feeling I ever had after a Mason & Hughes conference.”
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On May 22, Martin telephoned the Union’s office and talked with Blair. Abou.t
half an hour later, Dispensa telephoned Martin and talked with him. The test.x-
mony of Martin and Blair is flatly contradictory as to what Martin told B.lan'
during their conversation. Dispensa did not testify, but Martin also. testli-ied
briefly as to that second conversation. From all of the evidence, including
Marthenke's testimony as to the reasons for the actions subsequently taken by the
Union, the undersigned ig satisfied that Martin told Blair and Dispensa substan-
tially the same thing on May 22.

As to the first telephone conversation on May 22, Blair testified that Martin
had said that he and Hughes bad discussed the matter further and that ‘“they had
‘decided that the Union could be of no further use to them.,” Blair also testified
that Martin had not made any mention of the Respondent’s desiring additional
time in which to consider the matter. Martin testified that he was positive that
he had not told Blair or Dispensa, during those telephone conversations, that the
Union could be of no further service to the Respondent. Martin further testi-
fied, in essence, that he had told both Blair and Dispensa that Hughes was insist-
ing that he be given additional time to consider the proposed piece-rate system
and that Hughes was unwilling to do anything about instituting it until after he
had had additional time, as requested on May 20, to get his plant in order.

Everything considered, the undersigned is convinced and finds that, interpreted
in the light of what had transpired on May 20, the import of what Martin told
Blair and Dispensa during their respective telephone conversations on May 22 was
that the Respondent was unwilling then to make any commitments as to the in-
stitution of the Union’s piece-rate proposal or the utilization of Dispensa’s services
until after Hughes had had additional time to consider the question and to make
adjustments. Several factors lead fo this conclusion. Among them are the
plausibility of Martin’s version of the conversations, when viewed in the light of
what had proceeded, and the corroboration of his version which is afforded by a
letter, circulated by the Union a few days after those telephone conversations,
which stated that Hughes was asking “for more time.,” ®

After discussing the situation with Blair and Dispensa, Marthenke, on May
24, signed the original charge that the Respondent was refusing “to bargain in
good faith.” ™ On May 27, the Regicnal Director wrote the Respondent that the
Union had filed charges of refusal to bargain.® At the hearing, when asked by
his attorney what his reaction had been upon learning that the Union had filed
charges of refusal to bargain, Hughes testified ;

I was stunned. I didn’t—I couldn’t understand it. Our meeting on that
date was the most friendly, close meeting that T had ever seen. I have
never been as stunned in my life on any issue as I was then.

And then, frankly, I got sore. I said that if that is the kind of ball they
play, well, then, I don’t want any part of it, because we had been pretty—
I have never had any meetings with the Union or anybody else—on the 20th,

8 Thig letter, stating that charges had been filed with the N. L. R. B., was sent about
May 25 over Blair’s signature. It contained the following paragraph :
Now Mr. Hughes has inferred that he is not ready at this time to deal with us. Ile
asked for more time. This makes us laugh. It is our opinion that we have been too
lenient with him in the past, and we want action now. We have no time for further
excuses and delays on his part and we feel that you, as an Amalgamated member, are
with us 100%. .
" Thig charge, discussed more fully in the opening section of this report, was received
by the Regional Office on May 27.
5 Parts of that letter and the Respondent’s reply appear in footnote 11,
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I will never forget—that was any more friendly, and then for them to go
out of there when I had asked for a 30-day period,” when I felt like Mr,
Charles Dispensa, especially him, knew my problems, agreed with me; I
didn’t know what to think. It just kind of got me down.

So, I said if that is their attitude toward me, then, goodbye.

About June 20, 1946, without further contacting the Union, the Respondent,
with the assistance of a textile industrial engineer, instalied a piece-work system
in its Clarksville plant.® During the first week in July 1946, the Respondent
closed its plant and gave its employees a week’s vacation with pay. The Union,
learning of these matters through its members, wrote the Respondent two letters
.making inquiry about these two developments.

The first letter to Hughes, copy to Martin, was sighed by Marthenke, dated
June 24, 1946, and read :

The Union has been informed that your Company intends to grant the
employees of its Clarksville, Tennessee, plant a week’s vacation with pay
in July, 1946; and has instituted a piece work system of payment in that
plant recently.

In view of these circumstances, will you kindly furnish this office with
the below information:

1. The details of the Company’s 1946 vacation plan; such as length of
vacation, time of vacation, eligibility rules, amount of vacation pay.
2. The details of the piece work systems of payment recently instituted
in the Clarksville, Tennesee, plant of the Company; including list of
operations put on piece work; piece work prices for these operations,
basis upon which system was set up, daily production required and
amount to be earned if production requirements are met and amount to .
be earned if such production requirements are exceeded. I’lease advise
also, what, if any, are the hourly guaranteed rates under the system,
3. It any adjustments have been made- in the rates of time workers,
please advise us in detail concerning such adjustments.

Thanking you for your prompf cooperation in the above requests, I am,

Having received no answer to the first letter, Marthenke, on July 30, 1946,
again write Hughes (copy to Martin) quoting the first letter in full, stating that
no answer had been received thereto, and requesting a reply furnishing the
information asked for in the first letter. This second letter also went
unanswered.®

After the Union sent the above two letters, to which it never received answers,
there were no further communications or conferences between the Respondent
and the Union. It appears that the last meeting of the Union among the
Respondent’s employees was conducted in Clarksville by Blair about the last of
June 1946, when approximately 50 employees were present.

81 Hughes had also testified that he had instructed Martin to ask the Union to give him
30 days more time. R

® The engineer, who was associated with a Washington, D. C., firm, had tried on several
previous occasions to persuade the Respondent to set up a piece-work system. In the
undersigned’s opinion, the evidence does not warrant finding that the Respondent had
arranged with that engineer to install a piece-work system until after the events in the
latter part of May, above discussed, had transpired.

83 Tt should be noted that neither of the letters requested a meeting with the Respondent.
It should also be noted that the Respondent had not questioned the Union’s majority. In
fact, the Respondent’s brief states that it “would have continued to have honored such
certification bad not the Union broken off negotiations late in May 1946.”
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The testimony of Hughes indicates that there has been an extensive turn-
over among the Respondent’s Clarksville employees since the Board’s election
was conducted on February 23, 1944. For instance, of the employees at the
time of the election (there were approximately 112 eligible voters), only 32
remained on the last pay roll for May 1946. Again, of the 87 employees on the
pay roll for August 1, 1948, only 23 had also heen on the pay roll of February 23,
1944. The total turn-over at the Clarksville plant from January 1, 1944, to
August 31, 1948, has been 955. However, so far as the record indicates, the
Respondent did not question the Union’s status as representative of its Clarks-
ville employees until early in October 1947, when Martin informed a field ex-
aminer of the Board that the certification was no longer valid because of the
time which had elapsed.

B. Conclusions as to the refusal to bargain
1. The appropriate unit

" The complaint alleged that the appropriate unit consisted of all production
and maintenance employees of the Respondent at its Clarksville plant, “exclud-
ing executives, clerical employees, all guards, all supervisors and professional
employees, as defined in the Amended Act.” The unit for which the Board
certified the Union on March 2, 1944, was defined as all production and main-
tenance employees of the Respondent at its Clarksville plant, “excluding execu-
tives, clerical and all supervisory employees with authority to hire, promote,
discharge, discipline, or otherwise effect changes in the status of employees, or
effectively recommend such action.”

The Respondent contends that there is a variance between the unit alleged
in the complaint and that for which the Board certified the Union. From the
preceding paragraph, it is obvious that there are variations, in the phraseology
used in describing the unit, between the complaint and the certification. The
General Counsel contends, however, that the variations made by the allegations
of the complaint are not material or prejudicial, as they merely exclude guards
and professional employees and redefine supervisors by reference to the definition
thereof in the amended Act, in order to conform the unit to the amended Act.

It has been found above that the unit for which the Union was recognized
varied in phraseology from that set out in the certification, but that the classes
of employees for which recognition was extended were the same as those covered
in the certification.’* The evidence in the instant matter does not show that the
Respondent has any classes of employees whose positions, as to inclusion or, ex-
clusion, would be affected by redefining the unit in terms of the amended Act,
as has been done in the complaint. Particularly under these circumstances,
there is no merit in the Respondent’s objection to conforming the unit definition
to the amended Act.*® Accordingly, the undersigned finds that the above stated .
unit alleged in the complaint constitutes a unit appropriate for the purposes of
collective bargaining, wthin the meaning of Section 9 (b) of the Act and the
amended Act.

The General Counsel’s claim as to the Union’s continuing status as repre-
sentative rests upon the Board’s certification of March 2, 1944, Whether, under
the circumstances of this case, that certification continues in effect will be con-
sidered after the discussion of the refusal to bargain.

8 See footnote 33, above.
8 Matter of Divie Manufacturing Company, Inc., 79 N. L. R. B. 845 ; Matter of Piedmont
Cotton Mills, 79 N. L. R. B. 1218. .
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2. The refusal to bargain

The Respondent contends, in essence, that what transpired before May 1946
is not properly before the undersigned for consideration as evidence of refusal
to bargain; that the Respondent, in any event, bargained with the Union over
a long period of time; that the Union broke off negotiations and filed a charge
in May 1946 ; and that the Union’s certification has been honored for a reasonable
time and no longer obligates the Respondent to bargain with the Union.

In broad outline, the General Counsel contends primarily.that the Respondent,
by its course of conduct, beginning with delaying tactics after the election in
February 1944, continuing through resort to the appeals procedures of the War
Labor Board, and culminating in outright rejection of the Union in mid-1946,
has demonstrated bad faith in bargaining throughout the long negotiations
detailed in the preceding section of this report. The General Counsel also
contends that the Respondent, in any event, refused to bargain after the meeting
of May 20, 1946.

Numerous items were specified by the General Counsel in oral argument dur-
ing which he was, in his own phrase, merely “hitting the highlights” in support
of his course of conduct theory. All of those factors, and at least as many more
not mentioned by the General Counsel, have been carefully considered by the
undersigned in evaluating all of the elements in the total complex of events sum-
marized hereinabove. At a number of points in the chronology, it has already
been stated that, contrary to the General Counsel’'s contentions, the undersigned
does not believe that certain actions of the Respondent show refusal to bargain.
No purpose would be served by repeating those findings here or by specifying
the undersigned’s various reasons for not finding numerous other actions to
constitute evidence of bad faith bargaining. The undersigned will rather set
out first his general views on certain broad phases of the case and will then
explain what specific actions of the Respondent’s he believes do constitute re-
fusal to bargain.

In general, the record as a whole does not warrant finding refusal to bargain
based on an entire course of conduct theory during the full period beginning
with February 1944. In the first place, in the undersigned’s opinion it must be
assumed, in analyzing the issues herein, that the Respondent was operating its
somewhat antiquated Clarksville plant on a narrow margin of profit and with
high labor costs, and that the Respondent’s financial sitnation® provides a
Teasonable explanation of its resistance from the inception of negotiations to
proposals which would have increased its costs. This is not to say that the
Union could not reasonably have entertained genuine doubt as to whether the
Respondent’s financial situation was actually as stringent as it professed,
especially since the Respondent was not willing to substantiate its contention on
this matter, although the Union asked that it do so. However, the General
‘Counsel does not specifically contend that the Respondent’s repeated refusals to
furnish the Union evidence as to its financial condition constituted refusal to
bargain; the undersigned knows of no applicable precedent on this point; the
Respondent’s ability to meet the Union’s demands evidently was not an issue
upon which the War Labor Board passed; and Hughes eventually did show
Dispensa some figures on labor costs during the meeting of May 20, 1946. Under
the complex factors in this case, the undersigned deems it unnecessary to pass
upon the question of whether the Respondent’s refusal on various occasions to

8 Hughes' cursory testimony as to the Respondent’s debts and financial difficulties is
without contradiction in the evidence.
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attempt to demonstrate to the Union that it was financially unable to meet the
Union’s demands constitutes evidence of bad faith.

Again, while the matter is not free from doubt, the undersigned is not satis-
fied that the numerous delays in arranging meetings, when considered in their
total setting, establish that the Respondent was acting in bad faith to avoid
reaching a contract with the Union. Further, the undersigned is not convineed,
upon detailed study of the voluminous evidence pertaining thereto, that the
General Coungel’s repeated contention that the Respondent resorted to appeals
procedures of the W. L. B., in order to hinder and delay bargaining, is supported
by the evidence. In addition, contrary to the contention of the General Counsel,
the undersigned does not find that the Respondent refused to bargain by re-
fusing to sign a partial agreement, particularly on April 24, 1945, since the
Respondent had taken the position from the inception of negotiations that it
would not enter into a partial agreement.* :

In short, from his study of the sequence of events set out hereinabove, the
undersigned is persuaded that the parties, from the inception of their bargaining
relationship, were confronted with numerous difficult problems upon several of
which they disagreed sharply and honestly, and that true collective bargaining,
freed from the shadow of War Labor Board procedure, did not fully enter the
picture until the meeting of November 5, 1945.® 1In any event, it is not contended
that it is a function of the National Labor Relations Board to enforce directive
orders of the National War Labor Board, and the undersigned is not persuaded
that the Respondent’s failure to comply with W. L. B, directives, under the cir-
cumstances revealed by this record, establishes bad faith in bargaining, within the
meaning of the Act and the amended Act.

Having examined in broad outline several phases of the picture which do not
appear to establish refusal to bargain, we turn now to those actions of the
Respondent which do, in the undersigned’s opinion and for reasons in many
respects similar to those advanced by the General Counsel, fall short of the
requirements of good faith bargaining.

The first of these is the Respondent’s unilateral action about August 24, 1944,
in posting the Shop Rules set out in Section III, A, 6, above. Even assuming
that approximately those rules had been in effect for some years, the undersigned
does not believe that any such rules had previously been posted, at least not
for a substantial period of time.** The final two paragraphs in the posted rules,
setting out rules governing discharges, made no mention of the fact that the
Respondent, in its meetings with the Union in March 1944, had aegreed, pending
the signing of an agreement, to discuss grievances with the Union’s grievance
committee. Those paragraphs also completely ignored the fact that, at the
Panel hearing on June 10, 1944, the Respondent and the Union had agreed to a
contract provision as to discharges, a provision which the Panel’s report of July

81 Cf. Matter of Salant, Inc., 66 N. L. R. B. 24, 47.

8 At certain points, Marthenke’s testimony appears to indicate that, during the life of
the War Labor Board, the Union was perhaps as interested in getting its disputes with the
Respondent before the W. L. B. for directive orders as it was in bargaining.

'8 Hughes' testimony as to the posting of those rules was unconvincing, He testified
that he could not recall the reason for posting them “any more than there was some
discussion . . . that I ought to have my shop rules written and not like we had always
operated.” Thereafter, when asked if the rules in question were his first written and
posted rules, Hughes answered, “No. It had been in the plant for years and it had rotted
off the board.” 1In contrast, the field examiner's above summarized letter of October 27,
1944, indicates that Martin had not claimed in 1944 that the rules had ever previously been
reduced 'to writing or posted.:
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29, 1944, had recommended be incorporated and which had not thereafter been
appealed. That provision stated: )

The Employer shall have the right to discharge his employees for just cause.
The Employer shall, however, provide the Union with a written statement
at the time notice of discharge is given the employees, mdlcatmg the reasons
for the discharge.

Although the Shop Rules apparently were taken down sometime after the
Union had vigorously protested their posting,” it is clear that those rules, par-
ticularly as they pertained to the highly significant subject of discharges, con-
stituted unilateral dction on matters properly the subject of collective bargaining,
and that by taking such unilateral action under the then existing posture of
bargaining, the Respondent evidenced lack of good faith in bargaining.™

We next turn to the meeting of April 24, 1945, shortly after the National
Board’s Directive Order in the first W. L. B. case.”” Everything considered, the
undersigned beliéves that the Respondent failed to bargain in good faith at this
crucial juncture in two respects.”® In the first place, among the provisions in the
Union’s proposed contract which the Respondent refused to accept that day were -,
those providing for the check-off and for overtime after 8 hours in any one day
on civilian work. The Respondent, by flatly refusing to agree to those two
provisions to which it previously had expressed no objection when, on August 14,
1944, following the receipt of the Panel’s report, it had offered to sign an agree-
ment if three items other than those two were eliminated,” clearly stiffened its
position at a late stage in bargaining relations. In the second place, the Re-
spondent’s failure to provide the Union with a counterproposal, as requested,
prior to the April 24 meeting, coupled with the Respondent’s failure, when asked
to do so at the April 24 meeting, to give any specific indication of its position
on any of the numerous remaining provisions in the Union’s proposed agreement
to which it had not specifically objected at that meeting,” was tantamount to
refusal to spell out its position at a time when good faith bargaining required a
clearly defined offer on the Respondent’s.part. The undersigned therefore finds
that, in the foregoing two réspects in connection with the April 24 meeting, the
Respondent refused to bargain in good faith.

Except for a single matter, the Respondent’s failure to grant vacations for
1945 at the conference on July 23, the General Counsel points to no specific
incident during the period from April 24 until December 5, 1945, although stating
that there were ‘“some other matters.” Although several interesting questions
are involved, the undersigned is not persuaded that any of the intervening
matters, including the July 23 refusal of 1945 vacations, constituted bad faith
bargaining, especially in view of the new and increased demands, leading to the

% Marthenke testified that he understood that the rules were taken down, although it
is not clear when that was done. It is also not clear how long the rules had been posted
before the Union telegraphed its protest of August 24.

91 Matter of Tower Hosiery Mill, Inc., 81 N. L. R. B. 658.

92 For the details as to that meeting see Section III, A, 8, above.

9 The undersigned does not believe that an analysis of this meeting, in the hght of all of
the preceding developments, warrants finding refusal to bargain on several other grounds.
advanced by the General Counsel. One of these, refusal to sign a partial agreement has
been mentioned hereinabove.

9 The only items which the Respondent sought to eliminate on August 14 were retroactlve
pay, paid vacations, and paid rest periods. )

% The undersigned-considers the Respondent’s subsequent failure to detail the respects
in which it differed with the Union’s minutes of the April 24 meeting as a part of the
Respondent’s failure to specify its position on the issues.
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second W. L. B. case, which the Union had injected into the picture prior to the
July 23 meeting by its letter of July 5, 1945.%

It was not until the meeting on November 5, when the W. L. B. was no longer
in the picture, that bargaining was resumed on the basis of the Union’s contract
proposals originally submitted on April 20, 1945. Then on November 15, with the
Union’s demands for retroactive pay apparently abandoned, the conference con-
sidered briefly the Union’s piece-work proposition covering the problem which
had been at the very heart of the difficulty confronting the Respondent and the
Union from the inception of negotiations. Thus, with preliminary negotiations
on November. 5, follow'ed’by an opportunity for the Respondent to study the
Union’s piece-work proposition presented on November 15, the parties should have
been in a position to move forward at the meeting on December 5. '

On December 5, however, the Respondent had no counterproposal to the Union’s
piece-work proposition and was unwilling to commit itself on any wage revisions
until about March 1, 1946, The Respondent further would not sign an agree-
ment continuing the then existing wage scale and hours, subject to wages being
negotiated again about March 1, 1946, The Respondent, insisting that to do so
‘would be entering into an incomplete agreement, wanted to freeze negotiations
until about' March 1. The undersigned believes, everything considered, that the
Respondent’s position in this respect was erroneous and fell short of its obliga-
‘tion to bargain in good faith. Although other matters lad not yet all been re-
solved, it was the Respondent’s refusal to agree to the then existing wages and
hours, subject to reopening later, which blocked further negotiations at that time.
As Marthenke pointed out at the December 5 conference, the Respondent’s po-
sition deprived the employees of contractual protection. It should be noted that
in the period which followed, on at least three oeca§ions, the Union objected to
-discharges, but was without recourse to any arbitration procedure, although a
clause’in the proposed agreement providing for arbitration had been accepted on
November 5. Thus the Union, at a time when it was making every reasonable
-effort to reach an agreement, was forestalled in bargaining by the Respondent’s
unwarranted position that relations should be frozen for several months because
it was unwilling to sign an agreement incorporating the then existing conditions,
with a reopening clause on the piece-work matter which the Respondent was not
‘willing to consider until about March 1, 1946,

In any event, it was May 20, 1946, some 5% months after the December 5 meet-
ing, before the Union’s piece-work proposition was finally presented to Hughes
by the Union’s engineer. However, on May 22, instead of receiving word that
the Respondent was ready to go ahead with the installation of a piece-work
program, the Union was informed that the Respondent desired more time. Evi-
dently becoming convinced that it was getting a “run around,” * the Union filed
charges with the Board. Whether the Union was at that point correct in its
belief as to the Respondent’s motive is not controlling.. On Hughes’ own testi-
mony, it is clear that when Hughes learned of the filing of the charges, he con-
sidered relations with the Union terminated, and said “goodbye” in his own mind
to the Union. Thereafter he proceeded to ignore the Union in relation to mat-
ters about which the Union had been bargaining for well over 2 years. A piece-
work plan was introduced in the plant about June 20, 1946, and a week’s va-
cation with pay was given shortly thereafter, during the first week in July,
both without any further consultation with the Union. The Union’s letters of

9 See Section ITI, A, 9, above. .
It cannot be said, on this record, that such a belief could not reasonably have been held.
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June 24 and July 30, 1946, concerning those two matters, were both ignored.
Whatever provocation Hughes may honestly have believed that he had for his
actions, ignoring the Union while fundamentally changing working conditions
constituted refusal to bargain per se on June 20, 1946, and thereafter.® Nor can
it be held that, by filing charges, the Union had broken off negotiations with the
Respondent and had thereby relieved the Respondent of further obligation to
 deal with it.”®

3. The continuing validity of the Board’s certification of the Union

It should be noted af the outset that it was well over a year after the culmi-
nation, in June and July 1946, of the refusal to bargain that the Respondent first
raised any question as to Union’s majority on the basis of the time which had
elapsed since the issuance of the certification. It should also be noted that the
record does not contain affirmative proof that the Union has lost its majority ™
or that a petition to decertify the Union has been filed by the employees,

Upon consideration of the facts in this case in the light of applicable precedent,
the undersigned is of the opinion that the Board’s certification should be given
full effect. The Respondent first refused to bargain about August 24, 1944, less
than 6 months after the Board’s certification had issued. It next refused to
bargain on April 24, 1945, less than 14 months after the certification, and again
refused to bargain on December 5, 1945. Moreover, the undersigned’s position
would be the same, even if no refusal to bargain were to be found until the Re-
spondent’s unilateral actions of June and July 1946.*" A major problem con-
fronting the Respondent and the Union was the institution of a piece-work
system, so that wages could be adjusted upward. The Respondent was unwilling
to institute such a system Until it returned to the production of civilian goods;
this did not take place until June 1946. Hence, even if the Respondent’s failure
to bargain prior to that date were excused, it is evident that, in order to endow
the certification with longevity sufficient to accomplish its essential purpose,
bringing about a contract binding upon the parties on essential issues, the rea-
sonable period of time, under the circumstances of this case, with which the cer-
tification must be endowed continued at least until the piece-work issue could
squarely be joined® Moreover, a certification is valid .until declared invalid
by the court or until it is rescinded or succeeded by another certification.'® It
should: be noted that under the Allis Chalmers doctrine,” the Board has con-
sistently taken the position that a union will not be penalized for respecting its
no-strike pledge and utilizing War Labor Board procedures. In the instant
matter, War Labor Board procedures overshadowed free collective bargaining

98 Matter of Tomlinson of High Point, Inc., 74 N. L. R. B. 681 ; Matter of Tower Hogiery
Mill, Inc., 81 N. L. R. B. 658.

9 Matter of Tampa Electric Company, 536 N. L. R. B, 1270, 1274 ; cf. Matter of Na-Mac
Products Corporation, 70 N. L. R. B. 298,

100 Proof of large labor turn-over is not such proof. Matter of Cheney California Lumber
Company, 62 N. L. R. B. 1208.

1 [n other words, even if the Respondent’s earlier actions were to be considered too
separated in point of time and too sporadic to constitute ‘“a course of conduct” sufficiently
connected to date the refusal to bargain back to August 1944, the undersigned still would
hold the certification to be valid. )

102 ¥, L. R. B. v. Appalachian Electric Power Company, 140 F. (2d) 217, 221,

03N, L. R. B. V. May Department Stores Co., 146 F. (2d4) 66; Valley Mold & Iron Corp.
V. N. L. R. B, 116 F. (2d) 760, cert. denied, 313 U. 8. 590.

104 Matter of Allis-Chalmers Manufacturing Co., 50 N. L, R. B. 306; Matter of Taylor
Forge & Pipe Works, 58 N. L. R. B. 1375, 1378.
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until the fall of 1946, although the parties were not actually before the Board
during the entire period. '

In view of the failure of the Respondent to raise any question as to the Union’s
status as the representative of its employees during the protracted period of
negotiations,'” and in view of the Board’s policy of treating a certification as valid
until rescinded or superseded, the undersigned finds no merit in the Respondent’s
contention that the certification is no longer valid.

4. Concluding findings

From all of the foregoing, the undersigned concludes and finds that on March 2,
1944, and at all times thereafter, the Union was, and now is, by virtue of the
Board’s certification, the duly designated representative of a majority of the
Respondent’s employees in the above found unit, which unit is appropriate for
the purposes of collective bargaining with respect to rates of pay, hours of
employment, or other conditions of employment. The undersigned further finds
that, by a course of conduct beginning about August 24, 1944, and continuing
thereafter, and more specifically by unilateral action in June and July 1946, the
Respondent has refused to bargain collectively in good faith with the Union as
the exclusive representative of the employees in an appropriate unit as required
by the Act and the amended Act, and has thereby interfered with, restrained,
and coetced its employees in the exercise of rights guaranteed in Section 7 of
the Act and the amended Act.

1Iv. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON COMMERCE

The activities of the Respondent, set forth in Section III, above, occurring in
connection with the operations of the Respondent set forth in Section I, above,
have a close, intimate, and substantial relation to trade, traffic, and commerce
among the several States, and such of them as have been found to be unfair labor
practices tend to lead to labor disputes burdening and obstructing commerce and
the free flow of commerce.

V. THE REMEDY

Having found that the Respondent has engaged in and is engaging in unfair
Jabor practices, it will be recommended that it cease and desist therefrom and
take certain affirmative action designed to effectuate the policies of the Act and
the Amended Act.

Having found that the Respondent has refused to bargain collectively with
the Union, it will be recommended that the Respondent, upon request, bargain
with the Union and embody in a signed agreement any understanding reached.

Upon the basis of the foregoing findings of fact, and upon the entire record
in the case, the undersigned makes the following :

CONCIL.USIONS OF LAw

1. Amalgmhated Clothing Workers of America, affiliated with the Congress of
Industrial Organizations, is a labor organization, within the meaning of Section
2 (5) of the Act and the Amended Act.

106 Noteworthy is the Respondent’s statement in its brief that it ‘“‘would have continued
to have honored such certification had not the Union broken off negotiations late in May
of 1946.”

108 Matter of Piedmont Coiton Mills, 79 N. L. R. B. 1218. Any loss of majority after
June 20, 1946, would not be material, since by that date, on any theory of the case, the
Respondent had engaged in unfair labor practices.
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2. All production and maintenance employees of the Respondent at its Clarks-
ville, Tennessee, plant, excluding executives, clerical employees, all guards, all
supervisors and professional employees, as defined in the amended Act, constitute
a unit appropriate for the purposes of collective bargaining, within the meaning
of Section 9 (b) of the Act and the amended Act.

3. Amalgamated Clothing Workers of America, affiliated with the Congress of
Industrial Organizations, was on. March 2, 1944, and at all times thereafter has
been the exclusive representative of-all of the employees in the above appropriate
unit, within the meaning of Section 9 (a) of the Act and the amended Act.

4. By refusing about August 24, 1944, and at various times thereafter, and
particularly about June 20, 1946, and at all times thereafter, to bargain collec-
tively with Amalgamated Clothing Workers of America, affiliated with the
Congress of Industrial Organizations, as the exclusive representative of all of
its employees in the aforesaid appropriate unit, the Respondent has engaged in
and is engaging in unfair labor practices within the meaning of Section 8 (5)
of the Act and Section 8 (a) (5) of the amended Act.

5. By interfering with, restraining, and coercing its employees in the exercise
of rights guaranteed in Section 7 of the Act and the Amended Act, the Respondent
has engaged in and is engaging in unfair labor practices, within the meaning
of Section 8 (1) of the Act and Section 8 (a) (1) of the Amended Act.

6. The aforesaid unfair labor practices' are unfair labor practices affecting
commerce, within the meaning of Section 2 (6) and (7) of the Act and the
amended Act.

RECOMMENDATIONS

Upon the basis of the foregoing findings of fact and conclusions of law, and
upon the entire record in the case, the undersigned recommends that the
Respondent, Mason & Hughes, Inc., Clarksville, Tennessee, its officers, agents,
successors, and assigns, shall :

1. Cease and desist from :

(a) Refusing to bargain collectively with Amalgamated Clothing Workers
of America, affiliated with the Congress of Industrial Organizations, as the
exclusive representative of all of its employees in the above-described approprlate
unit; !

(b) In any other manner interfering with the efforts of Amalgamated Clothmg
Workers of America, affiliated with the Congress of Industrial Organizations, to
negotiate for or to represent the employees in the aforesaid appropriate unit,
as their exclusive bargaining agent.

2. Take the following affirmative action, which the undersigned finds will
effectuate the policies of the Act:

(a) Upon request, bargain collectively with Amalgamated Clothing Workers
of America, affiliated with the Congress of Industrial Organizations, of the
exclusive representative of all of its employees in the aforesaid appropriate unit,
with respect to grievances, labor disputes, wages, rates of pay, hours of employ-
'ment or other terms or conditions of employment, and, if an understanding is
reached, embody the understanding in a signed agreement;

(b) Post at its Clarksville, Tennessee, plant, copies of the notice attached
hereto and marked “Appendix A.” Copies of said notice, to be furnished by the
Régional Director of the Tenth Region, shall, after being duly executed by the
Respondent’s representative, be posted by the Respondent inmumediately upon
receipt thereof, and maintained by it for a period of least sixty (60) consecutive
days thereafter, in conspicuous places, including all places where notices to
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employees are customarily posted. Reasonable steps shall be taken by the
Respondent to insure that such notices are not altered, defaced, or covered by
any other material;

(¢) Notify the Regional Director f01 the Tenth Region in wrltmg, within
twenty (20) days from the date of the receipt of this Intermediate Report, what
steps the Respondent has taken to comply herewith.

Fr 18 FURTHER RECOMMENDED that the National Labor Relations Board issue
an Order requiring the Respondent to take the action aforesaid, unless the Re-
spondent notifies said Regional Director in writing, on or before twenty (20)
days from the date of the receipt.of this Intermediate Report, that it will comply
with the aforegoing recommendations.

As provided in Section 203.46 of the Rules and Regulations of the National
Labor Relations Board—=Series 5, as amended August 18, 1948, any party may,
within twenty (20) days from the date of service of the order transferring the
case to the Board, pursuant to Section 203.45 of said Rules and Regulations, file
with the Board, Washington 25, D. C., an original and six copies of a statement:
in writing setting forth such exceptions to the Intermediate Report and Recom-
mended Order or to any other part of the record or proceeding (including rulings:
upon all motions or objections) as he relies upon, together with the original and
six copies of a brief in support thereof; and any party may, within the same
period, file an original and six copies of a brief in support of the Intermediate
Report and Recommended Order. Immediately upeon the filing of such statement
of exceptions and/or briefs, the party filing the same shall serve a copy thereof
upon each of the other parties. Statements of exceptions and briefs shall desig-
nate by precise citation the portions of the record relied upon and shall be legibly
printed or mimeographed and if mimeographed shall be double spaced. Proof
of service on the other parties of all papers filed with the Board shall be promptly

~ made as required by Section 203.85. As further provided in said Section 203.46,
should any party desire permission to argue orally before the Board, request
therefor must be made in writing to the Board within ten (10) days from the
date of service of the order transferring the case to the Board.

In the event no Statement of Exceptions is filed as provided by the aforesaid
Rules and Regulations, the findings, conclusions, recommendations, and recom-
mended order herein contained shall, as provided in Section 203.48 of said Rules
and Regulations, be adopted by the Board and become its findings, conclusions,
and order, and all objections thereto shall be deemed waived for all purposes.

Dated at Washington, D. C., this 26th day of May 1949,

EARL S. BELLMAN,
Trial Braminer.
APPENDIX A

NoTICE To ALl EMPLOYEES

Pursuant to the recommendations of a Trial Examiner of the National Labor
Relations Board, and in order to effectuate the policies of the National Labor
Relations Act, we hereby notify our employees that:

WE WILL NOT in any manner interfering with the efforts of AMALGAMATED
CLOTHING WORKERS OF AMERICA, affiliated with the CONGRESS OF INDUSTRIAL
ORGANIZATIONS, to negotiate for or represent the employees in the bargamlng-
unit described below.

WE WILL BARGAIN collectively, upon request, with the above-named union:
as the exclusive representative of all employees in the bargaining unit
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described below with respect to rates of pay, wages, hours of employment,
grievances, and all other conditions of employment, and if an understanding
be reached, embody such understanding in a signed agreement. The bargain-
ing unit is:

All production and maintenance employees at the Clarksville plant of the
undersigned employer, excluding executives, clerical employees, all guards,
all supervisors and professional employees, as defined in the National Labor
Relations Act.

MasoN & HueHES, INc,,
Employer.
Dated o e __ BY
(Representative) (Title)
This notice must remain posted for 60 days from the date hereof, and must
not be altered, defaced, or covered by any other material.



