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and the Union provided that individual employees should have the
right at any time to present grievances to management. But Morgan
apparently had as little understanding of the permissible bounds of
union activity as Snow had of the ordinary proprieties which man-
agement may reasonably be expected to observe in dealing with the
designated representatives of its employees. The record shows that
Snow entered the department in which Morgan worked approximately
6 or 8 times a day, and that Morgan approached him on approximately
half of these occasions in an effort to take up grievances or arrange
for meetings. Morgan’s foreman, Holmes, while giving Morgan per-
mission to speak to Snow on these-occasions, warned him to “stay out
of Mr. Snow’s face so much every time he [Snow] came into the
shop.” On October 19, 1942, when Bradford was attempting to obtain
from the employees information which was to serve as the basis for
new work schedules, Morgan first interfered with Bradford’s per-
formance of his duties, and then told Snow “you can go ahead with
your work, if you want to, but it won’t work unless I give you my
permission.” Under the circumstances, while Morgan’s leading role
in union activities and the respondent’s obvious antipathy to such
activities make Morgan’s discharge suspicious, we are of the opinion
that Snow’s annoyance with Morgan’s methods and his consequent
decision to discharge Morgan were ngt unjustified. The Trial Exam-
mer’s finding that Morgan was discharged in violation of Section 8
(3) of the Act is hereby reversed.!

2. The Trial Examiner has also found that the respondent dis-
charged Morgan “because he gave evidence against the respondent in
a previous case, and also because he caused charges to be filed against
the respondent.” At the hearing herein, the complaint was amended
on motion by counsel for the Board by deleting the allegation that
Morgan had been discharged because he had ﬁled charges and given
testimony “in prior proceedings against respondent.” So far as Mor-
gan’s participation in the present proceeding is concerned, the record
shows only that a charge was filed against the respondent in August
1942, and that Morgan later executed an affidavit in support of the
charge. The record does not, in our opinion, establish any connec-
tion between these events and Morgan’s subsequent discharge on Oc-
tober 23, 1942. The Trial Examiner’s finding to the contrary is her eby
reversed.

3. The Trial Examiner has found that certain derogatory remarks
made by Snow to Morgan constituted interference, restraint, and
coercion. While, under certain circumstances, epithets directed by

1 Ct. Matter of Wilson & Company, Inc., 43 N. L. R. B. 804 ; Matter of Converse Bridge
and Steel Company, 49 N. L. R B. 374.
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an employer at the chairman of his employees’ bargaining committee

.may undermine their confidence in the union’s representative, and
while we look with suspicion and disfavor upon such tactics in col-
lective bargaining, the record in the present case discloses that it was a
common practice in the respondent’s plant for such language to be
used, both by Snow to the employees and on occasion by the employees
to Snow. Moreover, the record does not make clear the circumstances
under which the statements by Snow were made, and we are there-
fore not convinced that their purpose or necessary effect was to injure
Morgan’s standing as a union official in the eyes of other members of
the Union. We do not find, therefore, that Snow’s remarks to Morgan
constituted interference, restraint or coercion, within the meaning of
the Act. We do, however, take them into account in finding, as did
the Trial Examiner, that Snow’s statement about unions made to Ram-
sey in August 1942, and his threat to close the plant, made to Ramsey
and Anderson in December 1942, constituted interference, restraint,
and coercion, within the meaning of Section 8 (1) of the Act.

ORDER

Upon the basis of the above findings of fact and the entire vecord in
the case, and pursuant to Section 10 (c¢) of the National Labor Rela-
tions Act, the National Labor Relations Board hereby orders that the
respondent, Fred A. Snow Company, Chicago, Illinois, and its of-
ficers, agents, successors, and assigns, shall:

1. Cease and desist from in any manner interfering with, restrain-
ing, or coercing its employees in the exercise of the right of self-organi-
zation, to form, join, or assist labor organizations, to bargain collec-
tively through representatives of their own choosmg, and to engaﬂe in
concerted activities for the purpose of collective bargaining or other
mutual aid or protection, as guaranteed in Section 7 of the Act.

2. Take the following affirmative action, which the Board finds will
effectuate the policies of the Act: )

(a) Immediately post in conspicuous places throughout its plant in
Chicago, Illinois, and maintain for a period of at least sixty (60) con-
secutive days from the date of posting, notices to its employees stating
that the respondent will not engage in the conduct from which it is
ordered to cease and desist in paragraph 1 of this Order; and

(b) Notify the Regional Director for the Thirteenth Region in
writing, within ten (10) days from the date of this Order, what steps
the respondent has taken to comply herewith.

AND 1T 1S FURTHER ORDERED that the complaint, insofar as it alleges
that the respondent engaged in unfair labor practices by discharging
Sam Morgan, be, and it hereby is, dismissed.
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Russell Packard, foi' the Board.
Fyffe & Clarke, by John Hairmgton, of Chicago, Ill., for the respondent.
Meyers & Mcyers, by Ben Meyers, of Chicago, Il1., for the Union.

STATEMENT OF THE CASE

Upon a fourth amended charge duly filed on July 19, 1943, by International
Union, United Automobile, Aircraft & Agricultural Implement Workers of
America, C. I. O, herein called the Union, the National Labor Relations Board,
herein called the Board, by its Regional Director for the Thirteenth Region
(Chicago, Illinois,), issued its complaint, dated July 20, 1948, against Fred A.
Snow Compény, Chicago, Illinois, herein called the respondent, alleging that
the respondent had engaged in and was engaging in unfair labor practices
affecting commerce within the meaning of Section 8 (1), (3) and (4) and
Section 2 (6) and (7) of the National Labor Relations Act, 49 Stat. 449,
herein called the Act. Copies of the complaint and notice of hearing thereon
were duly served upon the respondent and the Union.

With respect to the unfair labor practices, the complaint alleged, in sub-
stance, that the respondent since about February 20, 1942, disparaged and
expressed disapproval of the Union, warned, discouraged and threatened its
employees against affiliation with or activities on behalf of the Union, and
that thereby, and by discharging Sam Morgan, and by refusing to reinstate
him, because of his membership in and activities on behalf of the Union, and
for the further reason that he gave testimony under the Act in a prior pro-
ceeding against the respondent filed by the Union with the Board in Case No.
C-2137, interfered with, restrained, and coerced its employees in the exercise
of the rights guaranteed in Section 7 of the Act. On July 381, 1948, the re-
spondent filed its answer denying the alleged unfair labor practices.

Pursuant to notice, a hearing was held on August 2, 3, and 4, 1943, at Chicago,
Illinois, before Max G. Baron, the undersigned Trial Examiner duly designated
by the Chief Trial Examiner. The Board, the respondent and the Union were
represented by counsel, and participated in the hearing. Full opportunity to be
heard, to examine and cross-examine witnesses, and to introduce evidence bear-
ing upon the issues was afforded all parties. At the beginning of the hearing
counsel for the Board moved to amend paragraph 5 of the complaint by striking
therefrom the words: “in prior proceedings against respondent filed by the
Union with the Board in Case No. C-2137.” The motion was granted without
objection. The motion of the respondent to consider its answer as refiled to
the complaint as amended was granted without objection. At the close of the
hearing, counsel for the Board and the respondent jointly moved to amend the
pleadings to conform to the proof as to formal matters. The motion was
granted. The parties argued orally at the conclusion of the hearing. They
waived the filing of briefs.

Upon the entire record in the case, and from his observation of the witnesses,
the undersigned makes the following:

FINDINGS OF FacCT
1. THE BUSINESS OF THE EESPONDENT

Fred A. Snow Company is an Illinois corporation having its principal office
and plant in Chicago, Illinois, where it is engaged in the treating and processing
of metal bars and forms, large quantities of which are transported to its plant
from points outside the State of Illinois, and which" after being treated and
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processed are transported to and through States other than Illinois. During the
first 6 months of the calendar year 1943, metal bars and forms valued in excess
of $500,000 were transported to the plant, treated and processed and transported
from the plant to points outside the State of Illinois. '
The respondent admits that it is engaged in interstate commerce within the
meaning of the Act.
II. THE ORGANIZATION INVOLVED

International Union, United Automobile, Aircraft & Afgricultural Implement
Workers of America, C. 1. O, is a labor organization admitting to membership
employees of the respondent.

v IIT. THE UNFAIR LABOR PRACTICES
A. Background?

In May 1941, the respondent’s employees for the first time started organiza-
tional activity in its plant. The Union began to solicit members and on July 3,
1941, filed a petition for certification as the exclusive collective bargaining repre-
sentative. On July 15, 1941, the Board conducted a consent election which the
Union lost. Following the filing of charges by the Union, the Board, in Janu-
ary 1942, issued its complaint charging that the respondent had engaged in and
was engaging in unfair labor practices within the meaning of Section 8 (1) and
(8) and Section 2 (6) and (7) of the Act* A brief resume of the Board’s find-
ings in that case is necessary for a full understanding of the facts and issues of
the present proceeding.

The Board on June 26, 1942, found that the respondent by its president, Fred A.
Snow, and other responsible ofheials, instructed 1its employees not to join the
Union, threatened certain employees including one, Sam Morgan, and in gencral
made derogatory remarks about the Union and those employees who were active
on its behalf. The Board also found that the respondent refused to grant
Lindsey Pughsley a wage increase in violation of Section 8 (4) of the Act;
that it laid off Pughsley from August 30, 1941, to September 6, 1941, because
of his union activities and not for “insubordination” as the respondent claimed;
that prior to the lay-off, Snow had characterized Pughsley as ‘‘a snake,” “a snake,
a lizard, a worm, . . . nothing but a trouble maker,” that he was “no good,”
“that . . . he thinks he owns this place;” and that Snow had warned Pughsley
“this is my shop, I can run 1t like I want it.” While the respondent contended
that Pughsley had used language which was tantamount to “a deliberate taunt-
ing of his employer,” justifying the week’s lay-off, the Board found that Pughs-
ley’s remarks were “provoked” and that they were not the true reason for his
lay-oftf.

B. Sequcnce of events

Interference, restraint and coercion; the discriminatory discharge of
Sam Morgan

’

Subsequent to the issuance of the Trial Examiner’s report in which he found
that the respondent had violated Sections 8 (1), (3), and (4) of the Act, but

1 Findings in this portion of the report are based upon the Board’s Decision and Order
dated July 26, 1942, and reported in 41 N. L. R. B, 1288, Following issuance of the Board’s
Decision and Order, the parties entered into a stipulation for a consent decree fully
enforcing the Board's order Such a decree was entered 1n the Circmit Court of Appeals
for the 7th Circuit on January 4, 1943,

2 At the hearing, the complaint was amended to allege a violation of Section 8 (4) of
the Act in that the respondent refused to grant Lindsey Pughsley a wage increase because
he filed charges with the Board.
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prior to the Board’s decision, the Union requested, and the Board on April 21,
1942, conducted a second election.® The Union won this election and accord-
ingly, on May 7, 1942, was certified as the collective bargaining representative
of the respondent’s employees. Shortly thereafter Pughsley, who was chairman
of the Union’s bargaining committee, entered the Armed Forces of the United
States. On May 18, 1942, Sam Morgan, who had been active in the Union’s
organizational campaign and had testified against the respondent in the prior
case above referred to, was elected Pughsley’s successor.

Several bargaining conferences between the respondent and the Union’s bar-
gaining committee headed by Pughsley and later by Morgan were held during
the months of May and June 1942, but without success. Snow continued with
bis compaign of vituperation in,an effort to undermine the confidence of the
employee committee members in their leader. It was Morgan’s uncontradicted
testimony, that in December 1940, Snow told him that he was “a very good
worker, and he [Snow] wished he had all help like me.” Similarly, towards
the end of 1941, Foreman Ed Crowder told Morgan that “he thought very good”
of the latter’s work. Although Morgan had been thus complimented by both
Snow and Crowder, and had been granted promotions and numerous wage in-
creases * he, was now characterized by Snow 1n the presence of other employees
in the same derogatory manner as his predecessor Pughsley had been. Morgan
was constantly called “loafer,” “rotten,” “doing saboteur’s work,” “the sorriest
worker he [Snow] ever had,” and “a God damn lhar.”* According to'A. C.
Bolling, respondent’s assistant foreman, and a member of the Union’s negotiat-
ing committee, “whenever either Pughsley or Morgan had,anything to say
[during the discussion of the proposed contract] Mr. Snow would object to it.
He said neither was any good, they were rotten, and neither one was nothing
but a bunch of God damn hars.”

In June 1941, the respondent offered the Union certain minimum wage scales.
This offer, when submitted to the Union’s membership for approval, was rejected.
From that date until early in September, the respondent delayed resumption of
negotiations, although the bargaining committee on numerous occasions requested
Snow to arrange for a meeting to complete negotiations for a contract. Snow
testified that an impasse had been reached over the Union’s demands for a closed
shop. Morgan testified that there was a pending dispute on wages and denied
that the closed shop issue was involved.® The undersigned believes and finds that
by this method Snow sought to indicate his continuing objections to the organiza-
tional activities of his employees and endeavored to undermine the employees’
confidence in their collective bargaining agent and its leadership.

In August, while negotiations were thus at a standstill, Roy Ramsey, member
of the Union’s bargaining comnuttee, called on Snow in an effort to arrange a
meeting. According to Ramsey, Snow during the course of their conversation told

3 SBee In the Matter of Fred A, Snow and International Union, United Automobile, Ar-
craft and Implement Workers of America, C I 0 40 NLRB 400, 405.

4Morgan was first employed on November 7, 1939, as a laborer at 35 cents an hour
Four months later he was promoted to the position of heat treat helper at 40 cents per
hour He thereafter was increased to 43 cents per hour, and then to 45 cents, 50 cents and
53 cents per hour In October 1942, he was given a retroactive increase to 65 cents an
hour, 10 cents of this increase was pursuant to agreement with the Union. Morgan stated
the other 2 cents increase was granted because he was underpaid. The respondent con-
tended it was because he was chaiiman of the Union baigaining committee The under-
signed credits Morgan’s reasons for the increase

& Snow admitted that the aforesaid testimony given by the Board’s witnesses was “sub-
stantially accurate.”

¢ There being no allegation in the complaint that the respondent refused to bargam
the undersigned does not deem it necessary to resolve this conflict
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him, “All unions is rotten, no union is on the level ” Snow did not deny this testi-
mony and the undersigned accordingly credits Ramsey.

During the same month, Morgan, believing that he and two other employees
were being discriminated against, consulted with the Union’s attorneys Meyers
and Meyers, Esqs. Thereafter, on August 29, 1942, Attorney Ben Meyers filed
charges with the Board alleging the respondent was violating Section 8 (1) and
(3) of the Act Morgan made an afiidavit in support of these charges.

Toward the end of August or early in September, apparently because of the
delay in the negotiations for a contract, a work stoppage occurred in the respond-
ent’s plant. Morgan testified that he first learned of the stoppage when he arrived
at the plant at about 7 a. m. He also testified that Snow arrived shortly after he
did, and that the following then occurred:

Mr Snow said to me, he said, “You see you have got all of my men scared
out; all on account of you. This is all your idea.” I said, “No, it wasn’t,
Mr. Snow.” I said, “You see, all the men outside, it must have been their
idea as well.”

So he said to me, “You are a God-Damned liar.” I stated back to him,
“Y won't call you that; I will respect the gray hairs in your head.” He said I
had better.

Snow admitted having spoken in this derogatory manner, saying that he
believed Morgan was responsible for the stoppage because Morgan was at the plant
earlier than usual. Snow, however, conceded that he had no facts upon which to
base this belief and that he “might have been mistaken” in his accusations.®

On October 19 the respondent, without advising the Union or any of its members,’
promoted an employee named Bradford from the position of plant guard to that
of shop supervisor. Bradford as shop supervisor was instructed to obtain from
the employees detailed information regarding their work in order to enable the
respondent to establish new work schedules and speed up production. Accordingly,
Bradford approached employee Joe Anderson. Morgan, who had_been recently

7The respondent was advised of the filing of the charges by a letter dated August 31,
1942. Subsequently *a Board Field Examiner discussed them with the respondent’s per-
gonnel director, Harry E Ellis

8 Following this mcident the parties resumed negotiations and on October 7, 1942, a
contract was signed This contract provided wnter alia

“ArTicLe IT

* * * * * * .

“2 Grievances shall be handled according to the following procedure. Any employee
wishing to present a grievance may take the matter up with his department steward who
shall attempt to adjust the matter with his foreman or supervisor If no satisfactory
settlement is reached the steward shall present the matter in written form to the bar-
¢aining committee who shall take 1t up with the management at a regular or special
meeting. Any individual employce shall have the right at any time to present grievances
to the management. '

* * *® * L] *® L

“ARTICLR VII

“2 The management shall have the 1ight to prescribe shop rules and regulations, which
shop rules shall provide the penalties for their violation. The Company agrees to notify
the Union of any such rules and regulations prior to their effective date. The Company
will notify the Union ot all employees reprimanded for violations of shop rules and
regulations and will notify the Union of any other disciplinary action.

“3, The Company will notify the Umon of changes 1n wages, hours, or working
conditions.”

9 Ioreman Holmes, testified that 3 or 4 weeks before October 19 Snow. told him that
additional supervisors were to be hired in the near future. Snow did not mention whom
lie intended to so engage or when he would do so.
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appointed Union shop steward, observed Bradford speaking to Anderson. He
immediately intervened and according to his testimony the following occurred:

I asked Mr, Bradford what did this consist of, and he says, “I am now
supervisor of the shop.” I says, “We have signed an agreement with the
union and the company of any new supervisors or rules or changes in regula-
tions and working conditions in regard to employees, the company should
take it up with the union arnd the committee.” And at that time Mr.
Bradford didn’t attempt to go any farther. He went to the office and he got
Mr. Snow. '

* * * * % * *

I said to Joe Anderson, “Don’t give him any further information until the

company notifies us that he is supervisory.” *°
* * * * * * *

Well, I didn’t have any conversation with Mr. Bradford after he came
back with Mr. Snow. ’

Mr. Snow came back to me and said to me, “You are trying to run my
shop.” I says, “No, sir, Mr. Snow, I wouldn’t attempt to; I wouldn’t dare
to.” So Mr. Snow says to me, “You are a damned liar; you are, but you
will like hell.” I says, “No, Mr. Snow, I am only here to see that the em-
ployees and the company carry out their signed agreement with the Union.”

Neither Anderson nor Bradford testified.™ Holmes, who overheard a portion
of the conversation, testified substantially as did Morgan. His testimony is
as follows:

Mr. Morgan walked over to Mr. Bradford and asked him, “What are you
now?’ He said, “I am superintendent.” He [Morgan] said, “No notice has
been’ put up that you are superintendent.” :

R * * * * * *

. . . Then he [Mor}gan] walked to Mr. Anderson and told him, “Don’t
give him any information there until it is put that he has been made
superintendent.” '

* * * * * ok *

I did hear Mr. Morgan tell Mr. Bradford that he had to take the new
management up with the bargaining committee, take the change of man-
agement up with the bargaining committee.

Snow testified that after.Bradford reported Morgan's interference, the latter
“came up and told me that he did not know nothing about this man and he
[Bradford] had no business being there.” Snow continued to testify as follows:

. .. I told Mr. Bradford to go ahead and ask the men the questions.
Morgan said, “Go ahead if you please, but if you don’t get my permission
it won’t work.” I said, “Mr. Morgan, you are ... trying to usurp the
.position and the work of management. We are trying to work out a
schedule to get more work out, and it is not any of your business what
we do. If you want to make any complaints about a grievance of anything
else, you know the way to do it.” .

Then he said, “Never mind, you can go ahead with your work, if you
want to, but it won’t work unless I give you my permission.”

13 Morgan subsequently said that he told Joe Anderson not to answer any questions until
the Union and the bargaining committee could take up the matter with the respondent.

1 At the time of the hearing Bradford was no longer: in the respondent’s employ. No
explanation was offered for the failure to call Anderson as a witness
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Snow testified that he then decided to discharge Morgan, this incident being
the culmination of a series of events making Morgan an undesirable employee.
However, Snow said nothing about it at that time, he returned to his office,
Morgan to his work, and Bradford continued his work without further interrup-
tion. That same day the Union grievance committee endeavored to meet with
Snow to discuss certain grievances.” Snow put off the committee saying, “I
can’t meet with you today, but I will meet with you tomorrow.” According to
Morgan, whose testimony is credited, Snow on the next day “had further ex-
cuses.” In this fashion the respondent kept putting off the meeting all that
week. When Morgan offered to hold the conference after working hours “in
order not to take up . . . [Snow’s] time . . .”, the latter replied, “I just can’t
see you.”

On Friday, October 23, a regular pay day, Personnel Director Ellis handed
Morgan a pay envelope containing a discharge notice and a pay check for 99
cents, payable to another employee. The discharge notice stated that Morgan
was fired for “insubordination and failing to cooperate.” Morgan did not
open the envelope until after he had punched out his time clock and had left
the plant. He testified that when he opened the envelope and discovered that
he was discharged, he was not “bothered” and thought that the notice was
“just merely a gag.” Neither Ellis nor Snow had given him the slightest
warning of their intention to discharge him. Accordingly, and because he was
“in a hurry” to go somewhere he did not return to the plant to inquire why the
discharge slip and an erroneous pay check was in his envelope. The next day,
Saturday, October 24, the Union grievance committee, consisting of employees
Morgan, Ramsey, A. C. Bolling, Anderson and Holmes, decided to try to get
Snow to meet with them. As they approached the office Snow slammed shut
the door of his office remarking that he would not meet with the committee as
long as Morgan was a member. Snow admitted refusing to meet with the
committee if Morgan was present, giving as his reason that Morgan “was not
one of our employees.” When asked on cross-examination what being an em-
ployee “has got to do with” being a member of the Union grievance committee,
Snow answered “I don’t know why.” As Morgan left Snow’s office he was
accosted by a guard who handed him his correct pay check and told him he
was “fired.”*® The committee th‘en retired to the dressing room where théy
decided to see Snow without Morgan. Snow thereafter met with this group.

On December 19, 1942, employees Ramsey and Anderson called on Snow to
arrange for a grievance meeting. During the course of the conversation Snow
stated to them:

If you fellows think that any outsider because of the union can buck
against the Government you are badly mistaken. I have 90% of the em-
ployees with me, and I am going to stick with those that stick with me,
Before I let the Jews run my plant I will elose it down.

2 8now was not informed of the purpose of the meeting which was to discuss any
changes 1n the shop rules the respondent proposed to promulgate.

3 Ellis testified that on Friday, October 23, he intended to personally deliver the pay
envelope containing the discharge notice to Morgan but was prevented from doing so.
He thereupon gave the envelope to a guard to deliver. He further testified that through
some clerical ertor another employee’s pay check was enclosed in the envelope Tlug
error was discovered later that evening and on the next mornming he personally gave
Morgan a corrcted pay check and told him “he was through” Ellis added that when
Morgan was so 1nformed, “he didn’t think he was through and voiced that opinion.” As
indicated above, it was Morgan’s testimony that Ellis gave him the pay envelope on
Friday and that a guard gave him the corrected check on Saturday. The undersigned
credits Morgan’s version of the incidents,
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CONCLUSIONS

The undersigned has carefully considered the respondent’s ostensible reasons
for Morgan’s discharge. The contention that Morgan was guilty of “insubor-
dination” is premised on three facts: (1) his refusal in April 1942, to sign an
employment application and a receipt acknowledging that the respondent had
given him a copy of "extracts from the Federal. espionage and sabotage laws;
(2) his insistence upon discussing union grievances with Snow; and (3) the
Bradford incident. . )

The undersigned believes it clear that Morgah’s refusal to sign the employ-
ment application or the receipt in April, was too remote to have any casual
connection with the discharge, which occurred in October 1942.* Ellis admitted
that Morgan furnished all of the information required by the application and that
nothing further was said about his refusal to sign either the application or
the receipt until the instant hearing*® Morgan testified that he was told by a
Mr. Simon, one of the respondent’s supervisory employees, that he was not
required to sign the application. He refused to sign the receipt because he did
not understand it and as he testified :

. . . The way the copy read, if you are working for Mr. Snow after sign-
ing this espionage, and anything would happen, like a furnace would blow
up, or any accident would occir, that you would assign yourself certifying
that you did it intentionally, that was my reason for not signing it. That
is the way I understood it, that you had signed yourself to be a saboteur.

Furthermore the undersigned is not impressed with the contention that
Morgan was “insubordinate” by endeavoring to. discuss grievances with Snow
in trying to discuss with' and get him to sign the Union contract, or by his
activity in connection with the Bradford incident. The respondent conceded
that only Snow had authority to adjust wages and grievances. Snow admitted
that his relationship with his employees was a personal one and that he en-
couraged them to speak to him at any time concerning their problems. Con-
sidering these facts in light of Morgan’s status first as chairman of the Union
bargaining committée and thereafter as shop steward charged with the handling
of grievances of over 100 employees, Snow's deliberate dilatory tactics in dealing
with the Union together with the respondent’s contractual obligation to “meet
regularly with the bargaining committee of the union for the purpose of set-
tling grievances,” 1t is readily understandable why Morgan acted as he did.
Both Snow and Personnel Director Ellis conceded that Morgan was expected
to carry out his duties as shop steward. Perforce, if Morgan was to function
as a shop steward, he necessarily was compelled to approach Snow whenever
and wherever the opportunity presented itself. While perhaps Morgan might
have conducted himself more tactfully, there 1s nothing to indicate that his
conduct amounted to. insubordination.” The undersigned also believes that

14 Another employee, Charles Fletcher, also refused to sign these documents. However,
he was in no way disciplined for this refusal and continued to work for the respondent
until he was inducted into the United States Armed Forces.

15 Fllis testified that he i1eported the refusals to sign the receipt to the Federal Bureau
of Investigation, the United States Army, and the United States Navy departments, at
whose request the extracts from the Federal espionage and sabotage laws were distributed.
None of these authorities thereafter took any action to punish either employee.

1 Snow had on occasions called Morgan a ‘‘saboteur,” and accused him of acting hke
aGermanoradap See4l N L R B 1288,

17 Holmes stated that he frequently told Morgan ‘“‘to stay out of Mr Snow’s face so much
every tume he [Snow] came into the shop” Nevertheless Holmes granted Morgan per-
mission to speak to Snow whenever Morgan 1equested 1t The undersigned believes that
when Snow testified he “resented” Morgan’s actions, he actually resented Morgan’s prose-
cution of the Union’s cause and his efforts to give real meaning to the Union contract,
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there was nothing about Morgan’s conduct during the Bradford incident to
warrant his discharge If Snow actually contemplated penalizing Morgan for
interfering with Bradford’s work, he would not have waited 5 days before
taking action. The undersigned is convinced and finds that 1t was only after
Morgan persistently sought all during that week to arrange for a.grievance
conference that Snow decided to discharge him

Nor was Morgan’s alleged “failing to cooperate” the cause of the discharge.
Snow testified that he complained at the bargaining meetings about Morgan's
failure to do “his share of the work.” These complaints were not made until
after Morgan had testified in the prior case against the respondent and had
become a leader in the organizational activities of the employees. IAs will here-
inafter appear, Holmes, who was Morgan’s immediate foreman, denied that
Morgan failed to do his “share of the work” While Morgan did not dispute
Snow’s testimony, the undersigned does not credit it.® The respondent also
offered the testimony of employees Leroy Williams, Shug Jones, and George 12.
Willis to prove that Morgan was frequently late in reporting to work. stopped
to talk to other employees in other departments and made organizational
speeches during working hours, was often away, from his place of work, and
was often warned and criticized by both Wilhams and Foreman Holmes for
his failure to perform his duties. The undersigned has carefully considered
the testimony of these three witnesses and does not credit it. Their testimony
is replete with inconsistencies and is frequently self-contradictory. Morgau,
who was a credible witness unequivocally denied the charges. Personnel
_ Director Ellis admitted that he never discussed this alleged misconduct with
Morgan or in any manner warned or disciplined him.” Foreman Holmes, called
as a witness by the Board, declared that Wilhams’ testimony was “not true.”
He denied that Morgan was late in reporting to work, or left his work more
frequently than any other employee® or that he [Holmes] criticized or com-
plained about Morgan. Holmes, in discussing Morgan’s work, declared, “Well,
he worked all right. Anything I told him to do, he did it.” Similarly, Board
witness A. C. Bolling, respondent’s assistant foreman, stated that during the
2 years he supervised Morgan’s work he did not have any complaints to make.
Respondent’s witness, Shug Jones testified that Leroy Ramsey and Leavy
Bolling were present when Morgan allegedly made speeches during working
hours. Both Bolling and Ramsey unequivocally denied hearing Morgan make
any speeches. Three other employees whom Jones also named as having heard
Morgan’s speeches testified on behalf of the respondent. Not one of the three
corroborated Jones. Under all these circumstances the undersigned is con-
vinced and finds that there is no merit to the claim that Morgan was guilty of
loafing or failing to cooperate.

.

A C Bolling, under whom Morgan worked for two years,. testified Morgan always
performed his duty and that he had never had to complain about Morgan’s work the entire
two years Leavy M Bolling, another of respondent’s foremen, and in its employ since
19338, testified, Morgan worked under him for a tume, and that he found him to be a good
worker and very cooperative.

1 Willi§, one of the respondent's guards, testified that on instiuctions from Ellis he
made a special time check on Morgan during four days in August and entered up on
cards the time that Morgan was away from his post in the shop; that the cards would show
that he was away 90 percent of his working time, and that he turned over the cards to
Ellis. Yet nothing was said to Morgan about 1t. He continued to be paid for full time.
Although the undersigned requested of the respondent three times during the hearing to
produce these cards the respondent failed to do so.

% Because of the nature of the work the members of Holmes' “crews” frequently had
leisure periods ranging from 15 to 45 minutes.
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The undersigned believes that when all of the “congeries of facts” * are col-
lectively weighed and viewed against the background of the respondent’s ob-
jections to the Union and the efforts made to defeat and destroy it, the true
reason for Morgan’s discharge becomes apparent. It was part of an over-all
pattern of managerial objection to the organizational activities of the Union.
Morgan was the Union’s leading protagonist. He had testified against the
respondent in the previous case. He had caused new charges to be filed against
the respondent. Snow was therefore determined either to neutralize hifn or .
remove -him from the scene. This explains why Snow began to “resent”
Morgan as soon as he became active in the Union. It also explains why the
respondent first endeavored to undermine Morgan's standing with his fellow
employees by use of invectives, insults and disparaging remarks. When the
respondent failed to thus achieve its purpose, Morgan was discharged, osten-
sibly for “insubordination and failing to cooperate.”

Snow’s insults and epithets were not expressions of opinion protected by the
constitutional guarantees of freedom of speech, or the privileged language of
compromise and settlement. Rather, they were of the nature of those sugges-
tions which the United States Supreme Court has held “. . . may have telling
effect on men who know the consequences of incurring that employer’s dis-
pleasure.”® Therefore they constituted a clear violation of Section 8 (1) of
the Act.

On the entire record, the undersigned finds that the respondent discharged
Morgan because of his union activities and because he gave evidence against
the respondent in a previous case, and also because he caused charges to be
filed against the respondent. By thus discriminating in regard to his hire and
tenure of employment, thereby discouraging membership in the Union, and by
Snow’s disparaging remarks, 'epithets, and insults directed at Morgan and by
Snow’s anti-union remarks to Roy Ramsey in August 1942, and his threat to
close down his plant made to I{amsey and Anderson on December 19, 1942, the
respondent has interfered with, restrained, and coerced its employees in the
exercise of the rights guaranteed in Section 7 of the Act.

IV. THE EFFECT OF THE UNFAIR LABOR PRACTICES UPON COMMERCE

" The activities of the respondent set forth in Section III above, occurring in
connection with the operations of the respondent described in Section I above,
have a close, intimate, and substantial relation to trade, traffic, and commerce
among the several States and tend to lead to labor disputes burdening and
obstructing commerce and the free flow of commerce.

V. THE REMEDY

Having found that the respondent has engaged in certain unfair labor prac-
tices, the undersigned will recommend that the respondent cease and desist
therefrom, and take certain affirmative action designed to effgctuate the policies
of the Act. s

The undersigned has found that the respondent has discriminated against Sam
Morgan in regard to his hire and tenure of employlpent. Since he does not
desire reinstatement, the undersigned will recommend that the respondent make
whole Sam Morgan for any loss of pay suffered by him as a result of its dis-
cx'imﬁnatioﬁ against him, by payment to him of a sum of money equal to,the

2N, L R.B v. Lk Belt, 311 U 8, 584
22 International AssoOciation of Machwmists v. N L. R. B. 311 U. 8. 72, Cf N. R. L. B. v.
Pick Mfg. Co. 185 F. (2d) 329 (C. C A. 7).



FRED A. SNOW COMPANY ‘ 989

amount which he would normally have earned as wages from the date of his
discharge to the date of his permanent employment on May 1, 1943, less his net
earnings *® dquring said period.

Upon the basis of the foregoing findings of fact, and upon the entire record in
the cdase, the undersigned makes the following:

CONCLUSIONS oF LAwW

1. International Union, United Automobile, Aircraft and Agricultural Imple-
ment Workers of America, C. 1. O, is a labor organization within the meaning
of Section 2 (5) of the Act.

2. By discriminating in regard to the hire and tenure of employment of Sam
Morgan, and thereby discouraging membership in a labor organization, the
respondent has engaged in and is engaging in unfair labor practices within the
meaning of Section 8 (8) of the Act.

3. By discriminating in regard to the hire and tenure of employment of Sam
Morgan, by discharging him because he gave testimony and was a party to the
charges filed against the respondent under the Act, the respondent has engaged
and is engaging in unfair labor practices within the meaning of Section 8 (4)
‘of the Act.

4. By interfering with, restraining, and coercing its employees in the exercise
of the rights guaranteed in Section 7 of the Act, the respondent has engaged in
and 1s engaging in unfair labor practices within the meaning of Section 8 (1)
of the Act.

5. The aforesaid unfair labor practices are unfair labor practices affecting
commerce within the meaning of Section 2 (6) and (7) of the Act.

RECOMMENDATIONS

Upon the basis of the foregoing findings of fact and conclusions of law, the
undersigned recommends that the respondent, Fred A. Snow Company, Chicago,
1llino1s, and its officers, dgents, successors and assigns shall :

1. Cease and desist from:

(a) Discouraging membearship in International Union, United Automobile, Air-
craft and Agricultural Implement Workers of America, C. I. O, or any other
labor organization of its employees, by discriminating in regard to the hire and
tenure of employment, or any term or condition of employment;

(b) In any other manner interfering with, restraining, or coércing its em-
ployees in the exercise of the right to self-organization, to form, join or assist
labor organizations, to bargain collectively through representatives of their own
choosing, and to engage in concerted activities for the purpose of collective
bargaining or other mutual aid or protection, as guaranteed in Section 7 of
the Act.

2. Take the following affirmative action which the undersigned finds will effec-
tuate the policies of the Act:

+ (a) Make whole Sam Morgan for any loss of pay heé has suffered by reason
of the respondent’s discrimination against him, by payment to him of a sum
of money equal to that which he normally would have earned as wages from

2 By “net earnings” is meant éarmngs less expenses, such as for transportntlon room,
and board, incurred by an employee in connection with obtaining work ‘and working else-
where than for the respondent, which would not have been incurred but for his unlawful
discharge and the consequent necessity of his seeking employment elsewhere, See ‘Matter
of Orossctt Lumber Company and United Brotherhood of Carpenters and Jowners\of America,
Lumber and Sawmill Workers Umon, Local 2590, 8 N L, R. B 440 Monies received for
work performed upon Federal, State, county, municipal, or other work-relief projects shall
be considered as earnings See Republic Steel Corporation v N. L. R. B. 311 U. 8 1.
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the date of discrimination to Ma'y 1, 1943, less his net earnings® during said
period.

(b) Post immediately in conspicuous places 1n and about its plant in Chicago,
Ilhnois, and maintain for a period of at least sixty (60) consecutive days from
the date of posting, notices to its employees stating: (1) that the respondent
will not engage in the conduct from which it is recommended that it cease and
desist in paragraph 1 (a) and (b) of these recommendations; (2) that the
respondent will take the affirmative action set forth in paragraph 2 (a) of
thése recommendations HE 3) that the respondent’s employees are free to become
and remain members of International Union, United Automobile, Aireraft and
Agricultural Implement Workers of America, C. 1. O, or any other labor organi-
zation, and are free to engage in concerted activities within the meaning of the
Act, and that the respondent will not discriminate against any employee because
of membership 1n or activities on behalf of such organizatfon,

(c) Notify the Regional Director for the Thirteenth Region in writing within
ten (10) days from the date of receipt of this Intermediate Report, what steps
the respondent hag taken to comply with the foregoing rccommendations.

It is further recommended that unless on or before ten (10) days from the
receipt of this Intermediate Report. the respondent notifies said Regional Director,
in writing that it will comply with the foregoing recommendations, the National
Labor Relations Board issue an order requiring the respondent to take the action
aforesaid.

'As provided in Section 33 of Article II of the Rules and Regulations of the
National Labor Relations Board, Series 2—as amended, effective October 28,
194i—any party may within fifteen (15) days from the date of the entry of
the order transferring'the case to the Board, pursuant to Section 32 of Article

11 of said Rules and Regulations, file with the Board, Rochambeau Building,
Washington, D. C,, an original and four copies of a statement in writing setting
forth such exceplions to the Intermediate Report or to any other part of the
record or proceeding (including rulings upon all motions or objections) as he
relies upou together with the original and four copies of a brief in support
thereof. As further provided in said Section 33, should any party desire per-
mission to argue orally before the Board, request therefor must be made in
writing to the Board within ten (10) days from the date of the order transferring
the case to the Board.
) Max G. BagoN,
Trial Examner.
Dated September 21, 1943,

24 See footnote 23, supra.



