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Whittlesea Checker Taxi, Inc. and Industrial, Techni-
cal and Professional Employees, I,ocal 500, Na-
tional Maritime Union, AFL-CIO. Case 32 CA
678

August 25. 1978

DECISION AND ORDER

BY CHAIRSMAN FANNIN(; NI) Mi 1t1- RS Jl NKINS
AND Mt RPnii

Upon a charge filed on January 27. 1978. by In-
dustrial, Technical and Professional Employees. I o-
cal 500, National Maritime Union. AFI. CIO, herein
called the Union, and duly served on Whittlesca
Checker Taxi. Inc.. herein called Respondent. the
General Counsel of the National Iabor Relations
Board, by the Regional Director for Region 32. is-
sued a complaint and notice of hearing on March 21.
1978, against Respondent. alleging that Respondent
had engaged in and was engaging in unfair labor
practices affecting commerce within the meaning of
Section 8(a)(5) and (I) and Section 2(6) and (7) of the
National Labor Relations Act, as amended. C'opies
of the charge, complaint, and notice of hearinii be-
fore an Administrative Law Judge wxere dul str'led
on the parties to this proceeding.

With respect to the unfair labor practices, the com-
plaint alleges in substance that on October 18. 1977.
following a Board election in Case 20 RC 14054, the
Union was duly certified as the exclusive collective-
bargaining representative of Respondent's employees
in the unit found appropriate:' and that, commenc-
ing on or about November 3, 1977. and at all times
thereafter, Respondent has refused and continues to
refuse to bargain collectively with the Union as the
exclusive bargaining representative, although the
Union has requested and is requesting it to do so. On
March 31, 1978, Respondent filed its answer to the
complaint admitting in part, and denying in part, the
allegations in the complaint. Respondent averred as
affirmative defenses: (I) that the Union certified bh
the Board in Case 20-RC 14054 was not a labor or-
ganization and is not currently in existence: (2) that
if the Union is currently in existence it is affiliated
with organized crime; and (3) that the Board's Deci-
sion and Certification of Representative issue(l on

iOfficial notice is taken of the record in the rcprcscntalta ll poetcediil.
Case 20 RC 14054. as the term "record" is defined in Sec.. 10)2 8 al6nd
102.6

9
(g) of the Boalrd's Rules and Regulations. Seri e s 8 . nc a llndd Sec

1. ti lroW zr, m-e , in 1 66 NilRB 938 1967), enfd 388 1 2d 68t, ( A\ 4
1968): Go(;l'n Age /Bet:rage (t , 167 NI.RB 151 9)(,71. enfd. 415 I 21 26
C( A. 5. 1969): Interlipe (Co v. Pencl,. 269 I Spp 573 1(1).( \ . 1

9
6(& :

Foiler ('orp., 164 Nl RB 78 (119671. enfd. 397 1 2d '1 (( A 7. 19'8: Sec
91d) of the NL.RA, as amended

October 18. 1977. \vas improperly issued because the
Board should hav.e (a) sustained or set for hearing
Respondent's objections to conduct affecting the re-
sults of the election. and (b) resolved or set for hear-
ingl the reCal;lining and nonldeterminnative challenged
ballots left unresolved by the Regional Director.

O()n April 20. 1978. counsel for the General Coun-
sel filed directl, with the Board a Motion for Sum-
marx Judgme nt. Subsequiently. on April 27, 1978, the
Bloard issued an order transferring the proceeding to
the Boar-d and a Notice To Show Cause why the
(}enctlil ('ouLnsc's Motion for Summary Judgment
should not be granted. Respondent thereafter filed a
response to Notice To Show Cause entitled "Opposi-
tion I o Motion for Summary Judgment."

I'uisuanl;lt to the provisions of Section 3(b) of the
N;tional lIabor Relations Act, as amended, the Na-
tional I.abor Relations Board has delegated its au-
thorit\ in this proceeding to a three-member panel.

l pon the entire record in this proceeding. the
Board makes the follow\ing:

Rulilog on the Motion for Summary Judgment

In its aIls'\er to the complaint and response to the
Notice to Shovw Cause. Respondent contests the va-
liditx of the certification on the basis of its objections
to the election in the underlying representation pro-
ceeding. C(ase 20 RC 14054. and avers that it was
w.ronlfullN denied a hearing with respect to substan-
tial and material issues raised prior to the Union's
certification arid during the course of the postelec-
tion objections. I he G(eneral Counsel contends that
Respondent is attempting to relitigate matters which
were or could have been considered and disposed of
in the prior representation proceeding.

A review of the record herein reveals that in Case
2() RC 14054 an election wxas held on April 29, 1977,
pursuant to a Stipulation for Certification Upon
('onsent IElection. in which the Union prevailed by a
vote of 62 to 55. with 12 challenged ballots. On May
6. 1977. Respondent filed objections to conduct af-
fecting the results of the election. On July 20, 1977,
the Regional l)irector issued his Report and Recom-
menda tions on ('hallenged Ballots and Objections, in
which he recommended that Respondent's objections
to the election be overruled in their entirety. that the
challenges to the ballots of six voters be sustained,
and in vcies of the nondeterminative nature of the
remaining challenged ballots (for which no recom-
mendations were made tas to their disposition), that
the Board issue an appropriate certification. On Oc-
tober 18. 1977. the Board, upon the entire record of
the case. issued a I)ecision and Certification of Rep-
resentative (not included in bound volumes of Board

237 NLRB No. 156
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Decisions) adopting the Regional Director's findings
and recommendations and certifying the Union as
the collective-bargaining representative of the em-
ployees in the appropriate unit.

Following a request by the Union on or about Oc-
tober 25, 1977, and continuing to date, and more par-
ticularly on November 9, 18, and 29 and December 6
and 13, 1977, and January 10, 1978. the Union re-
quested by letter that Respondent meet with it as the
exclusive representative for the purpose of bargain-
ing collectively with respect to rates of pay. wages.
hours of employment, and other terms and condi-
tions of employment of the employees in the unit
found appropriate in Case 20-RC- 14054. Respon-
dent has refused to bargain with the Union since No-
vember 3, 1977, basing such refusal, in part. on its
purported questions concerning the status of the
Union as a statutory labor organization.

It is well settled that in the absence of newlv dis-
covered or previously unavailable evidence or special
circumstances, a respondent in a proceeding alleging
a violation of Section 8(a)(5) is not entitled to reliti-
gate issues which were or could have been litigated in
a prior representation proceeding.2

Respondent argues that the Union certified by the
Board in Case 20-RC 14054 was not a labor organi-
zation, and that Respondent has a good-faith doubt
as to whether the Union is currently in existence.' In
this regard, Respondent's concern over the relation-
ship between the Union and the National Maritime
Union is without relevance, as the Union involved
herein is clearly a labor organization within the
meaning of Section 2(5) of the Act. Respondent also
argues that, if the Union is currently in existence, it is
associated with organized crime. However. it is plain
that a union's alleged corruption is also immaterial in
assessing (I) its status as a labor organization: and
(2) Respondent's duty to bargain, upon request, with
the Union. Alto Plastics Manufacturing Corporation,
136 NLRB 850 (1962). Moreover, an identical asser-
tion of Respondent's concerning the same Union
herein was specifically rejected by the Board on Jan-
uary 24, 1978, in its Decision and Order Directing
Hearing in Baker & Drake. Inc., d 1b a Delu\ch Taovi
Service & Yellow Cab Company of ia shoe Countll,
Case 20-RC-14055 (not included in bound volumes
of Board Decisions).

All issues raised by Respondent in this proceeding
were or could have been litigated in the prior repre-
sentation proceeding: 4 and Respondent does not of-

2See Pilshburgh Plate Glass Co. S. NLRB 313 I S. 146. 162 (1941):
Rules and Regulations of the Board. Secs 102.67(f) and 102 .69c)

Respondent contends, inter alia, that the corresppndence between the
parties raises an issue concerning the relalionship or lack of relltailnship
between the I nion and the National Maritime I nion

fer to adduce at a hearing any newly discovered or
previously unavailable evidence, nor does it allege
that an)- special circumstances exist herein which
would require the Board to reexamine the decision
made in the representation proceeding. We therefore
find that Respondent has not raised an) issue which
is properl litigable in this unfair labor practice pro-
ceeding. Accordinogls. we grant the Motion for Sum-
mar\ J ud le ent.

On the basis of the entire record. the Board makes
the following:

FINDIiN(iS or FA( I

I B SlN-ISS OF RESPONi)ENF

Respondent is now, and has been at all times ma-
terial herein, a corporation duly organized under and
existing b5 virtue of the laws of the State of Nevada,
with an office and principal place of business located
in Reno. Nevada. where it is engaged in the opera-
tion of a taxicab service. During the past 12 months,
Respondent. in the course and conduct of its busi-
ness operations, derived gross revenues in excess of
$500,000 and purchased and received goods or ser-
vices valued in excess of $5,000, which originated
outside the State of Nevada.

We find, on the basis of the foregoing, that Re-
spondent is, and has been at all times material
herein, an employer engaged in commerce within the
meaning of Section 2(6) and (7) of the Act, and that
it will effectuate the policies of the Act to assert juris-
diction herein.

1I IHE LABOR ORGA\NI.ZAIION I\VOLVED

Industrial, Technical and Professional Employees.
Local 500. National Maritime Union. AFL-CIO, is a
labor organization within the meaning of Section
2(5) of the Act.

111 II}L t N\ AIR LABOR PRACIICES

A. The Re/presentation Proceedinig

1. The unit

The following emplo)ees of Respondent constitute
a unit appropriate for collective-bargaining purposes

In the represenit.llin proceeding. Respondent sought to have the Board
rerer.,c the Region.l I)lrector', dismissal of the objections. r. in the alter-
iiti;c to older a he.ring. because the I nion or its agents and adherents

alleeedll coerced and restrained emrplosees bs threats of phssical harm.
Itillpr l elrelneeriig. and an alleged \soting irregulariti.
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within the meaning of Section 9(b) of the Act:

All full-time and regular part-time drivers, dis-
patchers, mechanics, and gas pump attendants
employed by Respondent at its Reno, Nevada,
location; excluding all other employees. office
clerical employees, guards, and supervisors as
defined in the Act.

2. The certification

On April 29, 1977, a majority of the employees of
Respondent in said unit, in a secret-ballot election
conducted under the supervision of the Regional Di-
rector for Region 20, designated the Union as their
representative for the purpose of collective bargain-
ing with Respondent. The Union was certified as the
collective-bargaining representative of the employees
in said unit on October 18, 1977, and the Union con-
tinues to be such exclusive representative within the
meaning of Section 9(a) of the Act.

B. The Request To Bargain and Respondent's Refiusal

Commencing on or about October 25. 1977, and
continuing to date, and more particularly on Novem-
ber 9, 18, and 29 and December 6 and 13, 1977. and
January 10, 1978, the Union has requested and is
requesting Respondent to bargain collectively with it
as the exclusive collective-bargaining representative
of all the employees in the above-described unit.
Commencing on or about November 3. 1977. and
continuing at all times thereafter to date. Respondent
has refused and continues to refuse to recognize and
bargain with the Union as the exclusive representa-
tive for collective bargaining of all employees in said
unit.

Accordingly, we find that Respondent has, since
November 3. 1977, and at all times thereafter, re-
fused to bargain collectively with the Union as the
exclusive representative of the employees in the ap-
propriate unit, and that, by such refusal, Respondent
has engaged in and is engaging in unfair labor prac-
tices within the meaning of Section 8(a)(5) and (I) of
the Act.

IV THE EFFECI1 OF IIE tINFAIR .AB()OR PRA( II( S I'()N

(OMM R( I

The activities of Respondent set forth in section
III, above, occurring in connection with its opera-
tions described in section 1, above, have a close, inti-
mate, and substantial relationship to trade, traffic.
and commerce among the several States and tend to
lead to labor disputes burdening and obstructing
commerce and the free flow of commerce.

V TIiE REMIfDY

Having found that Respondent has engaged in and
is engaging in unfair labor practices within the mean-
ing of Section 8(a)(5) and (1) of the Act, we shall
order that it cease and desist therefrom, and, upon
request. bargain collectively with the Union as the
exclusive representative of all employees in the ap-
propriate unit, and, if an understanding is reached,
embody such understanding in a signed agreement.

In order to insure that the employees in the appro-
priate unit will be accorded the services of their se-
lected bargaining agent for the period provided by
law, we shall construe the initial period of certifica-
tion as beginning on the date Respondent commenc-
es to bargain in good faith with the Union as the
recognized bargaining representative in the appropri-
ate unit. See Mar-Jac Poultry Company, Inc., 136
NLRB 785 (1962); Commerce Company d/b/a Lamar
Hotel. 140 Nl.RB 226, 229 (1962), enfd. 328 F.2d 600
(C.A. 5, 1964), cert. denied 379 U.S. 817 (1964): Bur-
nett Con.vtruction Compan , 149 NLRB 1419, 1421,
(1964), enfd. 350 F.2d 57 (C.A. 10, 1965).

The Board, upon the basis of the foregoing facts
and the entire record, makes the following:

CON( Ii SIONS o01 LAW

1. Whittlesea Checker Taxi, Inc., is an employer
engaged in commerce within the meaning of Section
2(6) and (7) of the Act.

2. Industrial, Technical and Professional Employ-
ees, Local 500, National Maritime Union, AFL-CIO,
is a labor organization within the meaning of Section
2(5) of the Act.

3. All full-time and regular part-time drivers, dis-
patchers, mechanics, and gas pump attendants em-
ployed by Respondent at its Reno, Nevada, location;
excluding all other employees, office clerical employ-
ees, guards, and supervisors as defined in the Act,
constitute a unit appropriate for the purposes of col-
lective-bargaining within the meaning of Section 9(b)
of the Act.

4. Since October 18, 1977, the above-named labor
organization has been and now is the certified and
exclusive representative of all employees in the afore-
said appropriate unit for the purpose of collective
bargaining within the meaning of Section 9(a) of the
Act.

5. By refusing on or about November 3, 1977, and
at all times thereafter, to bargain collectively with the
above-named labor organization as the exclusive bar-
gaining representative of all the employees of Re-
spondent in the appropriate unit, Respondent has en-
gaged in and is engaging in unfair labor practices
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within the meaning of Section 8(a)(5) of the Act.
6. By the aforesaid refusal to bargain. Respondent

has interfered with, restrained, and coerced. and ixs
interfering with, restraining, and coercing, employees
in the exercise of the rights guaranteed them in Sec-
tion 7 of the Act, and thereby has engaged in and is
engaging in unfair labor practices within the meaning
of Section 8(a)(1) of the Act.

7. The aforesaid unfair labor practices are unfair
labor practices affecting commerce within the mean-
ing of Section 2(6) and (7) of the Act.

ORDER

Pursuant to Section 10(c) of the National Labor
Relations Act, as amended, the National Labor Re-
lations Board hereby orders that the Respondent.
Whittlesea Checker Taxi, Inc., Reno, Nevada. its of-
ficers, agents, successors, and assigns. shall:

I. Cease and desist from:
(a) Refusing to bargain collectively concerning

rates of pay, wages, hours, and other terms and con-
ditions of employment with Industrial. Technical
and Professional Employees. Local 500, National
Maritime Union, AFL-CIO. as the exclusive bar-
gaining representative of its employees in the follow-
ing appropriate unit:

All full-time and regular part-time drivers, dis-
patchers, mechanics, and gas pump attendants
employed by Respondent at its Reno, Nevada.
location; excluding all other employees, office
clerical employees, guards, and supervisors as
defined in the Act.

(b) In any like or related manner interfering with,
restraining, or coercing employees in the exercise of
the rights guaranteed them in Section 7 of the Act.

2. Take the following affirmative action which the
Board finds will effectuate the policies of the Act:

(a) Upon request, bargain with the above-named
labor organization as the exclusive representative of
all employees in the aforesaid appropriate unit with
respect to rates of pay, wages, hours. and other terms
and conditions of employment, and, if an under-
standing is reached, embody such understanding in a
signed agreement.

(b) Post at its Reno, Nevada, facility copies of the
attached notice marked "Appendix." 5 Copies of said
notice, on forms provided by the Regional Director
for Region 32, after being duly signed by Respon-

dent's representative. shall be posted by Respondent
immediately upon receipt thereof, and be maintained
b? it for 60) consecutive days, including all places
where notices to employees are customarily posted.
Reasonable steps shall be taken by Respondent to
insure that said notices are not altered, defaced, or
co ered by an' other material.

(c) Notif\ the Regional Director for Region 32. in
writing, within 20 da s from the date of this Order.
what steps have been taken to comply herewith.

In the cien il t hi h, ()rdei i, enforied hb .a lidgnient if a L niled State,
('OLIrl OfI Appealk. the olards in the nolice reading "Posred B, Order of the
\ i n. I I l ahi Rclall.lns B.oard" shall read "Posted Pursuanl Io a Judg-

.ilcni f the lC r I lled States ( 'orl of Appeal [-nf orcing an Order of the
\AitLtIn1l I .htlr ReCJt;lto.s Boired'

APPENDIX

No l( - To EM'i.O\ i tES
PostI:) BN OR[)R () 1111

N '1 ItO- i. LA BOR Rl I I O()NS BOARD
An Agency of the United States Government

Wi willl NOl refuse to bargain collectively
concerning rates of pay., wages, hours, and other
terms and conditions of employment with In-
dustrial. Technical and Professional Employees,
Local 500. National Maritime Union, AFL
C(IO. as the exclusive representative of the em-
ployees in the bargaining unit described below.

Wi ,iI io. oi in any like or related manner
interfere with, restrain, or coerce our employees
in the exercise of the rights guaranteed them by
Section 7 of the Act.

WtI \ll. upon request. bargain with the
above-named Union, as the exclusive represen-
tative of all employees in the bargaining unit de-
scribed below, with respect to rates of pay, wag-
es, hours. and other terms and conditions of
employment. and, if an understanding is
reached, embody such understanding in a signed
agreement. The bargaining unit is:

All full-time and regular part-time drivers.
dispatchers. mechanics, and gas pump atten-
dants employed by Respondent at its Reno,
Nevada, location: excluding all other employ-
ees, office clerical employees. guards, and
supervisors as defined in the Act.

Wltll I St A CIE( KER TAXI. INC
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