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Tawa Brothers, Inc. d/b/a Modern Food Market, Em-
ployer-Petitioner and Retail Clerks Union, Loca!
905, Chartered by United Food and Commercial
Workers International Union, AFL-CIO.' Case 21
RM 1969

December 10, 1979
DECISION AND DIRECTION
By MEMBIRS PENELIO. MURPHY, AND [RUISDALL

Pursuant to authority granted 1t by the National
Labor Relavons Board under Section 3(b) of the Na-
tonal Labor Relations Act. as amended. a three-
member panel has considered the determinative chal-
lenge to a ballot in an election held on June 281979,
and the Regional Director’s report recommending
disposition of the same. The Board has reviewed the
record in light of the exceptions and supporting brief.
and hereby adopts the Regional Director’s findings
and recommendations only (o the extent consistent
herewith.

The Union challenged the ballot of one employee
volting in the election.? and the Regional Director rec-
ommended sustaining this challenge in his report of
August 3. 1979, Petitioner has tiled a timely exception
to the Regional Director’s Report.

Petitioner operates a grocery store in which, on the
date of the election. Matt Suminaga was employed as
a grocery clerk on a part-time, as-needed basis to
stock shelves. At the clection. Suminaga’s ballot was
challenged by the Union on the ground that Sumu-
naga had not been employed in the bargaining unit
on the ehgibility date. Although the Regional Direc-
tor found that Suminaga had been employed on the
eligibility date® and that stocking shelves was bar-
gaining-unit work.* he recommended sustaining the
challenge to Suminaga’s ballot on the ground that
Suminaga had worked an insufhictent number of
hours per week in the quarter immediately preceding
the ehgibility date to share a sufficient community of
interest with other bargaining-unit employees.’

In making his recommendation, the Regional -
rector indicated that he relied on Davison-Puxon

"On June 7, 1979, the Retail Clerks International Uimon. AFL ClO,
merged with the Amalgamated Meatcutters and Butcher Workmen of North
America. thereby forming the United Food and Commercial Workers Inter-
national Umon. AFL CLO.

TThe electon was conducted pursuant o a Stpulaton tor Certification
Upon Consent Election, and the tally indicated five votes forcand four votes
agamst. the Union, with one ballot challenged

Y The eliability date was June 100 1979 Suminaga was hired on Apnl 9,
1979

4 The umit stipulisted as appropriate was: All grocery clerks and boxboys
employed by the Employer at ais facihty Jocated at 601 West Anshemm
Street. Wilmington, Calitorma: excluding all meat department employees,
oflice clencal employees, puards, and supervisors as delined i the Act

“1In s report, the Regronal Director also mentoned certam aspects of
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Company® 1 winch part-time. on-call emplovees who
averaged at least 4 hours of bargaming umt work per
weeh durning the quarter precedimg the eligibility date
were included mothe bargaining unit. Thus, although
Suminaga had not been hired unul the fitth week of
the quarter precedimg the chaibihity date. the Re-
gronal Director computed the total hours Suminaga
worked prior to the cligibility date and averaged them
over a/f the weeks m the quarter, rather than over
only the weeks subsequent to Sunuinaga’s hire. In so
doing, he included 4 weeks o which Suminaga’s
“hours worked™ were necessarily zero. and tound that
Sunnnaga had averaged less than 4 hours of work per
week over the quarter. Petitioner excepts to the Re-
gional Director’s inclusion of these 4 weeks in his
computation. For the tollowing reasons, we tind merit
i this exception.

The Regional Director’s report included data indi-
cating that. out of the 9 weeks during which Sumi-
naga was actually emploved in the quarter preceding
the eligabihity date. in only 1 week did he tail 10 work
at least 4 hours, and in S out of the 9 weeks he workea
more than 4 hours. In its exceptions to the Regional
Director’s recommendations, Petittoner points to the
regularity of Suminaga’s employment and argues that
it does not further the policies of the Act to apply
Davison-Paxon Company, supra, so ds to disenfran-
chise Suminaga. Petitioner further argues that, in ap-
plying the 4-hour rule, the Board should look only to
the average hours worked during the weeks subse-
quent to an emplovee's actual date of hire and that, if
this 18 done i the present case, Suminaga will be
found to have averaged 4.4 hours of work per week.

As noted. we find mentt in Petitioner’s exception.
The paramount consideration in determining whether
a part-ime employvee doing unit work should be in-
cluded in the bargaining umt 1s whether he or she
shares a community of interest with regular unit em-
ployees.” In making this determination. the Board
considers not only the length, but also the regularity
of employment.® Since the facts of this case clearly
reveal that, as of the eligibility date, Suminaga had a
reasonable expectation of continued and regular em-
ployment.” and in the absence of evidence that his
work pattern during the 9 weeks preceding the eligi-
bility date was atypical, we here deem the length of

Suminaga’s employment which differed trom those of other hargaming unit
employees, He did not. however, base his finding of an insethcent commu-
ity of anterest between Sumimaga and other bargaining unit employees on
these diferences but rather on the insutficient number of hours that Sumi-
naga worked, Although we have conudered these tactors, we do not find
they warranta conclusion that Sumimaga does not share communmity of nter-
est with emplovees i the unat

“See Davison Faxon Companv. a Divivion of RH. Macv & Co. Ine. 185
NLRB 21 (1970)

" Daviven-Paxon Company, 185 NTLRB 21,24 (1970)

Y Cupaod Insidation Compamy, Inc, 233 NLRB 902 (1977)

TCE See's Candy Shops, {nc.. 231 NILRB 156, 157 (1977)
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Suminaga’s employment to be less important than its
regularity." Thus. the tact that he averaged less than
4 hours of work per week when his hours were com-
puted over a period of time which included the 3
weeks prior to his hire s not controlling. Of more
relevance in this case is the average of weekly hours
worked- 4.4 since his emplovment began.' Ac-
cordingly, we find that Matt Suminaga was a member
of the bargaining unit ¢n the chgibility date and
.’T;hvnscw—dm\l present the tssue of an emplover who has a pattern of
hirmg large numbers of part-ume employees, only some of whom waork with
regularity. See The Mav Department Storey Company dibia the M O'Neld

Company, 181 NLRB 710 (1970).
1" See Storkham Valve & Fittings, Ine. 222 NLRB 217 (1976}

thereatter. Accordingly. we shall direct that his ballot
be opened and counted and that a revised tally of
ballots thercatter be issued with the appropriate cert-
fication.

DIRECTION

It 15 hereby directed that the Regional Director for
Region 21 shall. pursuant to the Board’s Rules and
Regulations, Series 8. as amended. within 10 davs
from the date of this Decision and Direction, open
and count the ballot of Matt Suminaga. prepare and
serve on the parties a revised tilly of ballots, and is-
sue the appropriate certification.



